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New England District Date: January 11, 2000
696 Virginia Road .

Concord, MA (17422751 File Number: 199901470

In Reply Refer To: Ms. Christine Godfrey 978-318-8338

REISSUANCE OF PROGRAMMATIC GENERAL PERMIT
AND REVOCATION OF NATIONWIDE PERMITS IN MASSACHUSETTS

The New England District, U.S. Army Corps of Engineers, 696 Virginia Road,
Concord, MA 01742-2751 hereby issues the statewide Programmatic General Permit
(PGP) pursuant to 33 CFR Part 325.5(c)(3), for minimal-impact activities within the State of
Massachusetts, The effective date of the new PGP is January 11, 2000. The new PGP
will continue to provide a simplified review process for activities in Corps jurisdiction
under Section 404 of the Clean Water Act, Section 10 of the Rivers and Harbors Act of
1899, and Section 103 of the Marine Protection, Research and Sanctuaries Act.

At the same time, the Division Engineer has made a decision to exercise his discretionary
authority pursuant to 33 CFR 330.5 to revoke the Nationwide permits in Massachusetts,
The PGP will continue to replace the Nationwide permits.

Programmatic General Permits are encouraged under the President’s plan as a way to
streamline state and Federal regulatory programs. The New England District has already
had excellent success with streamlining these programs through the use of PGPs
throughout New England. In conjunction with the issuance of the new PGP, all Nationwide
Permits in Massachusetts have been revoked.

Projects with minimal individual and cumulative effects on the aquatic environment will be
approved administratively under this PGP. Projects with the potential for more than
minimal effects will be subjected to individual permit review.

All PGP authorizations will be subject to the applicability requirements, procedures, and
conditions contained in the PGP document (attached}. Project eligibility under this PGP
will fall into two categories: non-reporting projects (Category I) and reporting projects,
requiring screening (Category 1IJ,

Category Il activities will be reviewed by the Corps, the State, and the Federal resource
agencies (U.S. Fish and Wildlife Service, U.8. Environmental Protection Agency, and
National Marine Fisheries Service) as outlined within the attached document. Through
mteragency screening, the Corps will determine if the individual and cumulative adverse
environmental impacts are minimal and whether the project may proceed under the PGP.

Projects that do not meet the terms and conditions of the PGP will require an individual
permit. The individual permit review procedures are not altered by the PGP. Federal
exemptions, which are not necessarily the same as the State's exemptions, would also not
be altered by the PGP. In addition, PGP authorizations will not be valid until all other
required Federal, State, and local permits and/or certifications are obtained.
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The new PGP supercedes the previous PGP, #199301040, but does not affect activities
authorized under the previous PGP that have commenced work prior to the new issuance.
Activities which have commenced (i.e. are under construction or are under contract to
commence) prior to the issuance date of this general permit, in reliance upon the terms
and conditions of the category under which it was authorized, shall remain authorized
provided the activity is completed within twelve months of the date of the expiration of the
current PGP, that is by March 1, 2001.

If you require additional information about the proposed PGP, please contact Ms. Godirey
at the address above or by telephone at (978) 318-8338 or toll free at (800) 343-4789 or
(800) 362-4367 if calling from within Massachusetts.

Note the Corps has received Water Quality Certification from MA Department of
Environmental Protection on December 13, 1999 and Coastal Zone Consistency from
Massachusetts Coastal Zone Management Program on October 14, 1999 for the new PGP.

iam F. Lawless, P.E.

Chief, Regulatory Branch
Construction/Operations Division



Application No.: 199901470 Effective Date: January 11, 2000
Expiration Date: January 11, 2005
Applicant: General Public in Massachusetts

DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUSETTS

The New England District of the U.S. Army Corps of Engineers (Corps) hereby issues a
Programmatic General Permit (PGP) that expedites review of minimal impact work in
coastal and inland waters and wetlands within the Commonwealth of Massachusetts.
Activities with minimal impacts, as specified by the terms and conditions of this general
permit and on the attached Definition of Categories, are either non-reporting (provided
required local and state permits and required state certifications are received), or are
reporting, requiring screening by the Corps and Federal resource agencies for applicability
under the general permit. This general permit does not affect the Corps individual permit
review process or activities exempt from Corps jurisdiction.

Activities covered: work and structures that are located in, or that affect, navigable
waters of the United States (regulated by the Corps under Section 10 of the Rivers and
Harbors Act of 1899); the discharge of dredged or fill material into waters of the United
States (regulated by the Corps under Section 404 of the Clean Water Act); and the
transportation of dredged material for the purpose of disposal in the ocean (regulated by
the Corps under Section 103 of the Marine Protection, Research and Sanctuaries Act).

Procedures
A. State and Local Approvals

For projects authorized pursuant to this general permit, when the following local or
state approvals are also required, they must be obtained in order for this general permit
authorization to be valid (applicants are responsible for ensuring that all required state
licenses and approvals have been applied for and obtained):

(@) Final Order of Conditions under the Massachusetts Wetlands Protection Act
(WPA) (MGL c. 131 Section 40) must be obtained for activities subject to jurisdiction as
defined in 310 CMR 10.02.

(b) Waterways license or permit under MGL c. 91, from the Massachusetts
Department of Environmental Protection (DEP) must be obtained for activities subject to
jurisdiction, also defined in 310 CMR 9.05.

(c) Water Quality Certification is required for work in Corps jurisdiction involving a
discharge to waters of the U.S. Some projects require an individual water quality
certification (WQC), under Section 401 of the Clean Water Act, issued by the Massachusetts
DEP before work can proceed (see pages 5 & 6) for 401 WQC requirements).

(d) Coastal Zone Management: Any project that meets the terms and conditions of
Category | of this general permit (i.e., non-reporting), has been determined to be consistent
with the Massachusetts Coastal Zone Management (CZM) plan and does not require any
additional CZM review. For work being screened under Category Il of this general permit,
the Corps will coordinate screening of any work in or affecting the coastal zone with the
Office of Coastal Zone Management; for these projects applicants will be notified by the
Corps if an individual CZM concurrence is required.



B. Corps Authorization: Category | (Non-Reporting)

Work in Massachusetts that is subject to Corps jurisdiction (see Condition 2), that
meets the definition of Category | on the attached Definition of Categories sheet, and that
meets all of this permit's other conditions may proceed without application or notification
to the Corps provided the required Federal, State, and local authorizations are obtained.
Note that the review thresholds under Category | apply to single, complete projects only (see
Condition 5). Also, note that Category | does not apply to activities occurring in a
component of, or within 0.25 mile upstream on a tributary of, or that has the potential to
alter flows within a river within the National Wild and Scenic River System (see Condition
10 for listed rivers in Massachusetts).

Work that is not subject to the WPA, but is subject to Corps jurisdiction, is eligible
for Corps authorization under this PGP; although an Order of Conditions is not required,
the general permit review thresholds and requirements concerning WQC and CZM
consistency apply. Such projects could include activities that are exempt from the WPA or
activities in Federal wetlands (e.g., isolated wetlands) that are not included in the WPA.

Although Category | projects are non-reporting, the Corps reserves the right to
require review for an individual permit if there are concerns for the aquatic environment or
any other factor of the public interest (see Condition 4 on Discretionary Authority).

C. Corps Authorization: Category Il (Reporting — Requiring Screening)

The Corps will accept DEP's WQC and Chapter 91 applications for its review.
However, all projects involving dredging in a navigable water of the U.S. (see application
procedures for dredging projects, below) or involving work that is not subject to State
jurisdiction must use a Corps application form and be sent directly to the Corps.

Application Procedures

For projects that do not meet the non-reporting thresholds, written authorization
from the Corps and applicable certifications or waivers concerning WQC and CZM are
required. Applicants will apply directly to the appropriate DEP regional office (see page 14
for addresses) for WQC and/or Chapter 91 licensing, except for projects involving dredging
in navigable waters of the U.S. (see application procedures for dredging projects below).
Once DEP determines that an application is complete, they will, in their Administrative
completeness letter, notify applicants to send a copy of their complete application to the
Corps. DEP will send copies of these letters to the Corps. Applicants will then send a copy
of their complete application to the Corps. After review of the application, the Corps will
notify applicants if an individual CZM consistency concurrence is required. If the Corps
and Federal Resource agencies determine that the activity is eligible for the PGP (see
screening procedures below), the Corps will send an authorization letter directly to the
applicant and a copy to DEP. If the activity is not eligible under the PGP or if the Corps
determines that additional information is required, the Corps will notify the applicant in
writing prior to any state authorization and will send a copy of this notification to DEP.

Additional information required may include:

(a) purpose of the project;

(b) 8v2" by 11" plan views of the entire property and project limits with existing and
proposed conditions (legible, reproducible plans required);

(c) wetland delineation for site, information on basis of delineation, and calculations of
waterway and wetland impact areas (see Condition 2);
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(d) typical cross-section views of all wetland and waterway fill areas and wetland replication
areas;

(e) delineation of submerged aquatic vegetation, e.g., eelgrass beds, in tidal waters;

(f) area, type, and source of fill material to be discharged into waters and wetlands,
including the volume of fill below ordinary high water in inland waters and below the high
tide line in coastal waters;

(g) mean low, mean high water, and high tide elevations in navigable waters;

(h) limits of any Federal Navigation Project in the vicinity and State Plane coordinates for
the limits of the proposed work closest to the Federal project;

(i) alternatives analysis submitted to the DEP for WQC review, and/or additional
information compiled on alternatives;

(j) identify and describe potential impacts to essential fish habitat (see Condition 9);

(k) photographs of wetland/waterway to be impacted.

Application Procedures for Dredging Projects

For projects involving dredging in navigable waters of the U.S., applicants must apply
directly to the Corps for review. Upon receipt of an application for dredging, the Corps will
determine if it (1) requires additional information (see below); (2) is appropriate for
screening with the Federal resource agencies (see Category Il Federal Screening Procedures
below); (3) is ineligible under the terms and/or conditions of this general permit; or (4) will
require individual permit review, regardless of whether the terms and conditions of this
general permit are met, based on concerns for the aguatic environment or any other factor
of the public interest (see condition 4 on Discretionary Authority). If open water disposal is
proposed, a suitability determination from the Corps, fully coordinated with the Federal
resource agencies, will be made before a project can be authorized.

Additional information required for dredging projects may include:

(a) the volume of material and area in square feet to be dredged below mean high water;
(b) existing and proposed water depths;

(c) type of dredging equipment to be used,;

(d) nature of material (e.g. silty sand);

(e) any existing sediment grain size and bulk sediment chemistry data for the proposed or
any nearby projects;

(f) information on the location and nature of municipal or industrial discharges and
occurrence of any contaminant spills in or near the project area, location of the disposal
site (include locus sheet);

(9) shellfish survey;

(h) identify and describe potential impacts to essential fish habitat (see Condition 9);

(i) delineation of submerged aquatic vegetation, e.g., eelgrass beds;

(j) sediment testing, including physical, chemical and biological testing. For projects
proposing open water disposal, applicants are encouraged to contact the Corps as early as
possible regarding sampling and testing protocols.

All Category Il applicants shall submit a copy of their WQC or Chapter 91 application
materials to the Historic Preservation Officer at the Massachusetts Historical Commission
(MHC), the Wampanoagan Tribal Historic Preservation Officer, and the Narragansett Indian
Tribal Historic Preservation Officer (see page 13 for geographic areas of concern) to be
reviewed for the presence of historic, archaeological, or tribal resources in the permit area
that the proposed work may affect. Applications to the Corps should include information to
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indicate that this has been done (applicant's statement or a copy of their cover letter to
MHC and tribes).

Category Il Federal Screening Procedures

Projects to be screened will be reviewed with the Federal resource agencies (U.S. Fish
and Wildlife Service, U.S. Environmental Protection Agency, and National Marine Fisheries
Service) at Joint Processing meetings held every three weeks, or as necessary to provide
applicants with a timely response. The Corps and Federal resource agencies, at the branch
chief or equivalent level, may agree on certain activities that do not need to be coordinated
at these meetings. For projects to be reviewed with the Federal agencies, the agencies may
recommend special conditions for projects to avoid or minimize adverse environmental
effects and to insure that the terms and conditions of the general permit are met. The
Corps will determine that a project is ineligible under this general permit and will begin its
individual permit review procedures if any one of the Federal agencies, within 10 working
days of the screening meeting, expresses a concern within their area of expertise, states the
resource or species that could be impacted by the project, and describes the impacts that,
either individually or cumulatively, will be more than minimal.

This 10-day notice may be verbal and is not required to be fully documented, but
must be confirmed with a written response within an additional 10 working days from the
date of the verbal comment. Written responses must be signed by the Federal resource
agency field supervisor or branch chief as appropriate. The intent of the verbal notification
is to allow the Corps to give timely notification to the applicant that additional information
or an individual Corps permit may be required. The Corps may reinstate a project's
eligibility under the PGP provided the Federal agencies' concerns have been satisfied.

Coastal Zone Management Screening Procedures

Category Il projects that involve work in or affecting the coastal zone will be screened
with CZM at Joint Processing meeting, or by fax if a CZM representative is not at the Joint
Processing meeting. CZM will make a determination, at Joint Processing or within 10
working days, that (1) CZM consistency may be waived; (2) CZM consistency may be waived
provided CZM and the Corps agree to special conditions to protect the land or water uses or
natural resources of the coastal zone; or (3) an individual CZM consistency concurrence will
be required for the project. If CZM requires an individual CZM consistency concurrence, the
Corps may issue a procedural denial letter, which will notify the applicant that the Federal
authorization is not valid until CZM consistency concurrence is issued or waived by the
Office of Coastal Zone Management.

Minerals Management Service (MMS) Review

Projects with construction of solid fill structures or discharge of fill that may extend
beyond the coastline or the baseline from which the territorial sea is measured (i.e., mean
low water), must be coordinated with MMS, Outer Continental Shelf (OCS) Survey Group,
pursuant to the Submerged Lands Act (43 U.S.C. Section 13011315, 33 CFR 320.4(f)). The
Corps will forward project information to MMS for their review. MMS will coordinate their
determination with the Department of the Interior (DOI) Solicitor's Office. The DOI will
have 15 calendar days from the date MMS is in receipt of the project information to
determine if the baseline will be affected. No notification within the 15 day review period
will constitute a "no effect" determination. Otherwise, the solicitor's notification to the
Corps may be verbal but must be followed with a written confirmation within 10 business
days from the date of the verbal notification. This procedure will be eliminated if the
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Commonwealth of Massachusetts provides a written waiver of interest in any increase in
submerged lands caused by a change in the baseline resulting from solid fill structures or
fills authorized under this General Permit.

401 Water Quality Certification

For work in Corps jurisdiction involving a discharge to waters of the U.S., an
individual 401 water quality certification (WQC) must be obtained from the Massachusetts
DEP before work can proceed as authorized by this general permit for the following
circumstances (pursuant to MGL c. 21 Sections 26 - 53 and regulations at 314 CMR 9.00):

(1) More than 5000 sqg. ft. Any activity in an area subject to 310 CMR 10.00 which is also
subject to 33 U.S.C. 1251, et seq. and will result in the loss of more than 5000 square feet
cumulatively of bordering and isolated vegetated wetlands and land under water.

(2) Outstanding Resource Waters. Any activity resulting in any discharge of dredged or fill
material to any Outstanding Resource Water.

(3) Real Estate Subdivision - Any discharge of dredged or fill material associated with the
creation of a real estate subdivision, unless there is a recorded deed restriction providing
notice to subsequent purchasers limiting the amount of fill for the single and complete
project to less than 5000 square feet cumulatively of bordering and isolated vegetated
wetlands and land under water and the discharge is not to an Outstanding Resource Water.
Real estate subdivisions include divisions where approval is required and where approval is
not required under the Subdivision Control Law, M.G.L. c. 41, 881K through 81GG.
Discharges of dredged or fill material to create the real estate subdivision include but are
not limited to the construction of roads, drainage, sidewalks, sewer systems, buildings,
septic systems, wells, and accessory structures.

(4) Activities Exempt under M.G.L. c. 131, 840. Any activity not subject to M.G.L. c. 131,
840 which is subject to 33 U.S.C. 1251, et seq. and will result in any discharge of dredged
or fill material to bordering vegetated wetlands or land under water.

(5) Routine Maintenance. Routine maintenance of existing channels, such as mosquito
control projects or road drainage maintenance, that will result in the annual loss of more
than 5000 square feet cumulatively of bordering and isolated vegetated wetland and land
under water will be evaluated under the criteria of 314 CMR 9.06. A single application may
be submitted and a single certification may be issued for repeated routine maintenance
activities on an annual or multi-year basis not to exceed five years.

(6) More than 5000 sq. ft. of Isolated Vegetated Wetlands. Any activity in an area not
subject to jurisdiction of M.G.L. c. 131, 840 which is subject to 33 U.S.C.1251, et seq. (i.e.,
isolated vegetated wetlands) which will result in the loss of more than 5000 square feet
cumulatively of bordering and isolated vegetated wetlands and land under water.

(7) Rare and Endangered Species Habitat in Isolated Vegetated Wetlands. Any activity
resulting in the discharge of dredged or fill material to an isolated vegetated wetland that
has been identified as habitat for rare and endangered species.

(8) Salt Marsh. Any activity resulting in the discharge of dredged or fill material in any salt
marsh.
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(9) Individual 404 Permit. Any activity subject to an individual Section 404 permit by the
Corps of Engineers.

(10) Agricultural Limited Project. Agricultural work, not exempt under M.G.L. c. 131, 8§40,
referenced in and performed in accordance with 310 CMR 10.53(5). Provided the activity
does not result in any discharge of dredged or fill material to an Outstanding Resource
Water, such work will be presumed to meet the criteria of 314 CMR 9.06 where a
comparable alternatives analysis is performed by the Natural Resources Conservation
Service and included in the Notice of Intent.

(11) Discretionary Authority. Any activity where the Department invokes discretionary
authority to require an application based on cumulative effects of activities, cumulative
effects from the discharge of dredged or fill material to bordering or isolated vegetated
wetlands or land under water, or other impacts that may jeopardize water quality. The
Department will issue a written notice of and statement of reasons for its determination to
invoke this discretionary authority not later than ten business days after its receipt of an
Order of Conditions.

(12) Dredging Greater than 100 c.y. Any dredging or dredged material disposal of more
than 100 cubic yards in navigable waters.

D. Corps Authorization: Individual Permit

Work that is defined in the Individual Permit category on the attached Definition of
Categories sheet or that does not meet the terms and conditions of this general permit will
require an application for an individual permit from the Corps (see 33 CFR Part 325.1).
The screening procedures outlined above will only serve to delay project review in such
cases. The applicant shall submit the appropriate application materials (including the
Corps application form) at the earliest possible date; general information and application
forms can be obtained at (978) 318-8338, (800) 362-4367, or (800) 343-4789 outside of
Massachusetts. Individual WQC and CZM consistency concurrence are required from the
Commonwealth of Massachusetts before Corps permit issuance.

E. Programmatic General Permit Conditions: The following conditions apply to activities
authorized under the Programmatic General Permit, including all Category | (non-reporting)
and Category Il (reporting — requiring screening) activities:

GENERAL REQUIREMENTS:
1. Other Permits: Authorization under this general permit does not obviate the need to
obtain other Federal, state, or local authorizations required by law.

2. Applicability of this general permit shall be evaluated with reference to Federal
jurisdictional boundaries. Applicants are responsible for ensuring that the boundaries
satisfy the Federal criteria defined at 33 CFR 328-329.

3. Minimal Effects. Projects authorized by this general permit shall have minimal
individual and cumulative adverse environmental impacts as determined by the Corps.



4. Discretionary Authority. Notwithstanding compliance with the terms and conditions
of this permit, the Corps retains discretionary authority to require review for an individual
permit based on concerns for the aquatic environment or for any other factor of the public
interest. This authority is invoked on a case-by-case basis whenever the Corps determines
that the potential consequences of the proposal warrant individual permit review based on
the concerns stated above. This authority may be invoked for projects with cumulative
environmental impacts that are more than minimal or if there is a special resource or
concern associated with a particular project that is not already covered by the remaining
conditions of the PGP that warrants greater review.

Whenever the Corps notifies an applicant that an individual permit may be required,
authorization under this general permit is voided and no work may be conducted until the
individual Corps permit is obtained or until the Corps notifies the applicant that further
review has demonstrated that the work may proceed under this general permit.

5. Single and Complete Projects. This general permit shall not be used for piecemeal
work and shall be applied to single and complete projects. All components of a single
project shall be treated together as constituting one single and complete project and/or all
planned phases of a multi-phased project. This does not apply to linear projects, such as
power lines or pipelines, with multiple, separate, and distinct waterway or wetland
crossings, where each crossing may be reviewed for Category | eligibility. If any crossing
requires a Category Il activity, then the entire linear project shall be reviewed as one project
under Category Il. This general permit shall not be used for any activity that is part of an
overall project for which an individual permit is required.

NATIONAL CONCERNS:

6. Historic Properties. Any activity authorized by this general permit shall comply with
Section 106 of the National Historic Preservation Act. Information on the location and
existence of historic resources can be obtained from the Massachusetts Historic
Preservation Officer, the National Register of Historic Places, the Wampanoagan Tribal
Historic Preservation Officer, and the Narragansett Indian Tribal Historic Preservation
Officer. See page 13 for historic properties contacts and geographic areas of concern for
each. If the permittee, during construction of work authorized herein, encounters a
previously unidentified archaeological or other cultural resource within the area subject to
Department of the Army jurisdiction that might be eligible for listing in the National
Register of Historic Places, he/she shall immediately notify the District Engineer.

7. National Lands. Activities authorized by this general permit shall not impinge upon the
value of any National Wildlife Refuge, National Forest, National Marine Sanctuary (e.g.
Stellwagen Bank) or any area administered by the National Park Service (e.g. Cape Cod
National Seashore).

8. Endangered Species. No activity authorized under this general permit may affect a
threatened or endangered species or a species proposed for such designation, as identified
under the Federal Endangered Species Act (ESA), which is likely to destroy or adversely
modify the critical habitat of such species, which would result in a "take" of any threatened
or endangered species of fish or wildlife, or which would result in any other violation of
Section 9 of the ESA protecting threatened or endangered species of plants. Applicants
shall notify the Corps if any listed species or critical habitat is in the vicinity of the project
and shall not begin work until notified by the district engineer that the requirements of the
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ESA have been satisfied and that the activity is authorized. Information on the location of
threatened and endangered species and their critical habitat can be obtained from the U.S.
Fish and Wildlife Service and National Marine Fisheries Service (addresses listed on page
13).

9. Essential Fish Habitat. As part of the PGP screening process, the Corps will coordinate
with the National Marine Fisheries Service (NMFS) in accordance with the 1996
amendments to the Magnuson-Stevens Fishery and Conservation Management Act to
protect and conserve the habitat of marine, estuarine and anadromous finfish, mollusks,
and crustaceans. This habitat is termed "essential fish habitat (EFH)", and is broadly
defined to include "those waters and substrate necessary to fish for spawning, breeding,
feeding, or growth to maturity.” Applicants may be required to describe and identify
potential impacts to EFH. Any work in streams in the Connecticut and Merrimack River
watersheds that are stocked with Atlantic salmon (see attached lists) shall not be
authorized under Category | of the MAPGP and must be screened for potential impacts to
EFH. Conservation recommendations made by NMFS will normally be included as a permit
requirement by the Corps. Information on the location of EFH can be obtained from the
NMFS (50 CFR Part 600)(address listed on page 13).

10. Wild and Scenic Rivers. Any activity that occurs in a component of, or within 0.25
mile up or downstream of the main stem or tributaries of a segment of, or that has the
potential to alter flows within a river within the National Wild and Scenic River System
must be reviewed by the Corps under the procedures of Category Il of this general permit
regardless of size of impact. This condition applies to both designated wild and scenic
rivers and rivers officially designated by Congress as study rivers for possible inclusion
while such rivers are in official study status. The Corps will consult with the National Park
Service (NPS) with regard to potential impacts of the proposed work on the resource values
of the wild and scenic river. The culmination of this coordination will be a determination by
the NPS and the Corps that the work: (1) may proceed as proposed; (2) may proceed with
recommended conditions; or (3) could pose a direct and adverse effect on the resource
values of the river and an individual permit is required. If preapplication consultation
between the applicant and the NPS has occurred whereby NPS has made a determination
that the proposed project is appropriate for authorization under this PGP (with respect to
Wild and Scenic River issues), this determination should be furnished to the Corps with
submission of the application.

National Wild and Scenic Rivers System segments for Massachusetts as of December
1999, include: Sudbury/Assabet/Concord Rivers as follows: the Sudbury from the
Danforth Street bridge in Framingham downstream to the confluence with the Assabet, the
Assabet from 1,000 feet below the Damon Mill Dam downstream to the confluence with the
Sudbury, and the Concord from the confluence of the Sudbury and Assabet downstream to
the Route 3 bridge in Billerica; and Westfield River as follows: East Branch from the
Cummington/Windsor, MA, town line downstream to 0.8 mile upstream of the confluence
with Holly Brook, the Middle Branch from the Peru/Worthington, MA, town line
downstream to the confluence with Kinne Brook, and 0.4 mile of the Glendale Brook
tributary from Clark Wright Road bridge to the confluence with the Middle Branch, and the
West Branch from the railroad bridge 2,000 feet downstream of Becket Village in Becket,
MA, downstream to the Chester/Huntington, MA, town line.



11. Federal Navigation Project. Any structure or work that extends closer to the
horizontal limits of any Corps navigation project than a distance of three times the project's
authorized depth (see attached map for locations of these projects) shall be subject to
removal at the owner's expense prior to any future Corps dredging or the performance of
periodic hydrographic surveys.

12. Federal Liability. In issuing this permit, the Federal Government does not assume
any liability for the following: (a) damages to the permitted project or uses thereof as a
result of other permitted or unpermitted activities or from natural causes; (b) damages to
the permitted project or uses thereof as a result of current or future activities undertaken
by or on behalf of the United States in the public interest; (c) damages to persons, property,
or to other permitted or unpermitted activities or structures caused by the activity
authorized by this permit; (d) design or construction deficiencies associated with the
permitted work; (e) damage claims associated with any future modification, suspension, or
revocation of this permit.

13. Navigation. There shall be no unreasonable interference with navigation by the
existence or use of the activity authorized herein, and no attempt shall be made by the
permittee to prevent the full and free use by the public of all navigable waters at or adjacent
to the activity authorized herein.

MINIMIZATION OF ENVIRONMENTAL IMPACTS:
14. Minimization. Discharges of dredged or fill material into waters of the United States
shall be avoided and minimized to the maximum extent practicable.

15. Work in Wetlands. Heavy equipment working in wetlands shall be avoided if possible,
and if required shall be placed on mats to minimize soil and vegetation disturbance.
Disturbed areas in wetlands shall be restored to preconstruction contours upon completion
of the work.

16. Temporary Fill. Temporary fill in waters and wetlands authorized by this general
permit (e.g. access roads, cofferdams) shall be properly stabilized during use to prevent
erosion. Temporary fill in wetlands shall be placed on geotextile fabric laid on existing
wetland grade. Temporary fills shall be disposed of at an upland site, suitably contained to
prevent erosion and transport to a waterway or wetland. Temporary fill areas shall be
restored to their approximate original elevations, but not higher. No temporary fill shall be
placed in waters and/or wetlands unless specifically authorized by the Corps.

17. Coastal Bank Stabilization. Projects involving reconstruction or maintenance of an
existing coastal bank stabilization structure within Corps jurisdiction should be designed to
minimize environmental effects to the maximum extent practicable (includes minimization
of scour, etc.).

18. Sedimentation and Erosion Control. Adequate sedimentation and erosion control
management measures, practices and devices, such as phased construction, vegetated filter
strips, geotextile silt fences or other devices, shall be installed and properly maintained to
reduce erosion and retain sediment on-site during and after construction. They shall be
capable of preventing erosion, of collecting sediment, suspended, and floating materials,
and of filtering fine sediment. These devices shall be removed upon completion of work and
the disturbed areas shall be stabilized. The sediment collected by these devices shall be
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removed and placed at an upland location, in a manner that will prevent its later erosion
into a waterway or wetland. All exposed soil and other fills shall be permanently stabilized
at the earliest practicable date.

19. Waterway Crossings. (a) All temporary and permanent crossings of waterbodies shall
be suitably culverted, bridged, or otherwise designed to withstand and to prevent the
restriction of high flows, and so as not to obstruct the movement of aquatic life indigenous
to the waterbody beyond the actual duration of construction. (b) No open trench excavation
shall be allowed in flowing waters. (c) Temporary bridges, culverts, or cofferdams shall be
used for equipment access across streams (note: areas of fill and/or cofferdams must be
included in total waterway/wetlands impacts to determine applicability of this general
permit). (d) For projects that otherwise meet the terms of Category I, in-stream
construction work shall be conducted during the low flow period, July 1 to October 1 in
any year. Projects that are not to be conducted during that time period are ineligible for
Category | and shall be screened pursuant to Category Il, regardless of the waterway and
wetland fill and/or impact area.

20. Discharge of Pollutants. All activities involving any discharge of pollutants into
waters of the United States authorized under this general permit shall be consistent with
the Massachusetts Stormwater Management Policy (as described in "Stormwater
Management, Volume One: Stormwater Policy Handbook,"” March 1997, or subsequent
versions), applicable water quality standards, effluent limitations, standards of
performance, prohibitions, and pretreatment standards and management practices
established pursuant to the Clean Water Act (33 U.S.C. 1251), and other applicable state
and local laws. If applicable water quality standards, limitations, etc. are revised or
modified during the term of this permit, the authorized work shall be modified to conform
with these standards within six months of the effective date of such revision or
modification, or within a longer period of time deemed reasonable by the District Engineer
in consultation with the Regional Administrator of the Environmental Protection Agency.
Applicants may presume that State water quality standards are met with issuance of the
WQC.

21. Spawning Areas. Discharges in fish and shellfish spawning or nursery areas during
spawning seasons shall be avoided. During all times of year, impacts to these areas shall
be avoided or minimized to the maximum extent practicable.

22. Storage of Seasonal Structures. Coastal structures, such as pier sections and floats,
that are removed from the waterway for a portion of the year shall be stored in an upland
location, located above mean high water and not in tidal wetlands.

23. Environmental Values. The permittee shall make every reasonable effort to carry out
the construction or operation of the work authorized herein in a manner so as to maintain,
as much as practicable, and to minimize any adverse impacts on existing fish, wildlife, and
natural environmental values.

PROCEDURAL CONDITIONS:

24. Inspections. The permittee shall allow the District Engineer or his authorized
representative(s) to make periodic inspections at any time deemed necessary in order to
ensure that the work is being performed in accordance with the terms and conditions of
this permit. The District Engineer may also require post-construction engineering drawings
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for completed work or post-dredging survey drawings for any dredging work. To facilitate
these inspections, the attached work notification form shall be filled out and
returned to the Corps for all Category Il projects.

25. Maintenance. The permittee shall maintain the work or structures authorized herein
in good condition, including maintenance to ensure public safety. This does not include
maintenance of dredging projects. Maintenance dredging is subject to the review
thresholds on the attached Definition of Categories sheets, and/or any conditions included
in a written Corps authorization.

26. Property Rights. This permit does not convey any property rights, either in real estate
or material, or any exclusive privileges, nor does it authorize any injury to property or
invasion of rights or any infringement of Federal, State, or local laws or regulations.

27. Modification, Suspension, and Revocation. This permit may be either modified,
suspended, or revoked in whole or in part pursuant to the policies and procedures of 33
CFR 325.7. Any such action shall not be the basis for any claim for damages against the
United States.

28. Restoration. The permittee, upon receipt of a notice of revocation of authorization
under this permit, shall restore the wetland or waterway to its former conditions, without
expense to the United States and as directed by the Secretary of the Army or his authorized
representative. If the permittee fails to comply with such a directive, the Secretary or his
designee may restore the wetland or waterway to its former condition, by contract or
otherwise, and recover the cost from the permittee.

29. Special Conditions. The Corps may independently or at the request of the Federal
resource agencies impose other special conditions on a project authorized pursuant to this
general permit that are determined necessary to minimize adverse environmental effects or
based on any other factor of the public interest. Failure to comply with all conditions of the
authorization, including special conditions, will constitute a permit violation and may
subject the permittee to criminal, civil, or administrative penalties, or restoration.

30. False or Incomplete Information. If the Corps makes a determination regarding the
eligibility of a project under this permit and subsequently discovers that it has relied on
false, incomplete, or inaccurate information provided by the permittee, then the permit
shall not be valid and the Government may institute appropriate legal proceedings.

31. Abandonment. If the permittee decides to abandon the activity authorized under this
general permit, unless such abandonment is merely the transfer of property to a third
party, he/she must restore the area to the satisfaction of the District Engineer.

32. Enforcement cases. This general permit does not apply to any existing or proposed
activity in Corps jurisdiction associated with an on-going Corps of Engineers or
Environmental Protection Agency enforcement action, until such time as the enforcement
action is resolved or the Corps and/or EPA determines that the activity may proceed
independently without compromising the enforcement action.
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DURATION OF AUTHORIZATION/GRANDFATHERING:

33. Duration of Authorization. Activities authorized under this general permit that have
commenced (i.e., are under construction) or are under contract to commence in reliance
upon this authorization will remain authorized provided the activity is completed within
twelve months of the date of the general permit's expiration, modification, or revocation,
unless discretionary authority has been exercised on a case-by-case basis to modify,
suspend, or revoke the authorization in accordance with 33 CFR 325.2(e)(2). Activities
completed under the authorization of the general permit that was in effect at the time the
activity was completed will continue to be authorized by the general permit.

34. Previously Authorized Activities.

(a) Activities which have commenced (i.e., are under construction or are under contract to
commence) prior to the issuance date of this general permit, in reliance upon the terms and
conditions of the non-reporting category of the previous Massachusetts PGP, shall remain
authorized provided the activity is completed within twelve months of the date of issuance
of this general permit or in accordance with a project specific date provided in writing by
the Corps to the permittee, unless discretionary authority has been exercised on a case-by-
case basis to modify, suspend, or revoke the authorization in accordance with Condition 4.
The applicant must be able to document to the Corps satisfaction that the project was
under construction or contract by the appropriate date.

(b) Projects that have received written verification or approval from the Corps, based on
applications made to the Corps prior to issuance of this general permit, for the previous
Massachusetts PGP, Nationwide permits, regional general permits, or letters of permission
shall remain authorized as specified in each authorization.

(c) Activities authorized pursuant to 33 CFR Part 330.3 (activities occurring before certain
dates) are not affected by this general permit.

.9 | en 4, 200
/( BRIAN'E. OS DORF, COLONEL DATE
CORPS OF ENGINEERS -
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Contacts for Programmatic General Permit: December 1999

U.S. Army Corps of Engineers Coastal Zone Management
Regulatory Branch 100 Cambridge Street 20th Floor
696 Virginia Road Boston, Massachusetts 02202
Concord, Massachusetts 01742 (617) 626-1200

(978) 318-8335

(800) 343-4789 (ME, VT, NH, RI, CT)

(800) 362-4367 (Massachusetts)
http://www.nae.usace.army.mil/environm/regl.htm

National Park Service
North Atlantic Region
15 State Street
Boston, MA 02109
(617) 223-5203

Historic Properties:

Massachusetts Historical Commission Wampanoagan Tribal Historic
The Massachusetts Archives Bldg. Preservation Officer

220 Morrissey Boulevard 20 Black Brook Road

Boston, Massachusetts 02125 Aquinnah, MA 02535

(617) 727-8470 (508) 645-9265

Area of concern: All of MA (508) 645-3790 (fax)

Area of concern: All of MA

Narragansett Indian Tribal
Historic Preservation Officer
P.O. Box 700
Wyoming, Rl 02898
(401) 539-1190
(401) 539-4217 (fax)
Area of concern: (1) West of Worcester to and including Greenfield; (2) Middleborough
and surrounding towns; (3) Kingston and surrounding towns; (4) and Deer Island

Federal Endangered Species and

Essential Fish Habitat: Federal Endangered Species:
National Marine Fisheries Service U.S. Fish and Wildlife Service
One Blackburn Drive 22 Bridge Street, Unit #1
Gloucester, Massachusetts 01930 Concord, New Hampshire 03301
(978) 281-9300 (603) 225-1411

Massachusetts Department of Environmental Protection (DEP):
DEP Division of Wetlands and Waterways

One Winter Street

Boston, Massachusetts 02108

(617) 292-5695
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Regional DEP Offices:
DEP-Western Region

Wetlands Protection Program

436 Dwight Street

Springfield, Massachusetts 01103
(413) 784-1100

DEP-Central Region

Wetlands Protection Program
627 Main Street

Worcester, Massachusetts 01608
(508) 792-7650
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DEP-Southeast Region
Wetlands Protection Program
20 Riverside Drive, Route 105
Lakeville, Massachusetts 02347
(508) 946-2800

DEP-Northeast Region

Wetlands Protection Program

205 Lowell Street

Wilmington, Massachusetts 01887
(978) 661-7600



DEFINITION OF CATEGORIES

CATEGORY |

CATEGORY Il1

INDIVIDUAL PERMIT

A. INLAND WATERS AND
WETLANDS!

(&) NEW FILL/ EXCAVATION
DISCHARGES

Less than 5,000 s.f. inland waterway
and/or wetland fill and secondary
impacts (e.g., areas drained, flooded,
or cleared). Impact area includes all
temporary and permanent fill and
excavation discharges, except for
incidental fallback.

* In-stream work limited to July 1-
October 1.

* This category excludes dams,
dikes, or activities involving water
diversions, such as bypass pumping,
or water withdrawals.

* This category excludes work on
Corps properties and Corps-
controlled easements2.

* This category excludes work in
special inland waters and wetlands3.
* This category excludes work in
streams in the Connecticut and
Merrimack River watersheds that
are stocked with Atlantic salmon
(Salmo salar) (see attached lists).

5,000 s.f. to 1 acre inland waterway
and/or wetland fill and secondary
impacts (e.g., areas drained, flooded,
or cleared). Impact area includes all
temporary and permanent fill and
excavation discharges, except for
incidental fallback.

* Time-of-year restriction to be
determined case-by-case.

Proactive restoration projects with
any amount of impact can be
reviewed under Cat. Il. The Corps,
in consultation with State and
Federal agencies, must determine
that net adverse effects are not more
than minimal.

Greater than 1 acre inland waterway
and/or wetland fill and secondary
impacts (e.g., areas drained, flooded,
or cleared). Impact area includes all
temporary and permanent fill and
excavation discharges, except for
incidental fallback.

EIS required by the Corps.

(b) BANK STABILIZATION
PROJECTS

Inland bank stabilization less than
500 ft. long and less than 1 c.y. fill
per linear foot below ordinary high
water.

* No wetland fill.

* In-stream work limited to July 1-
October 1.

Inland bank stabilization greater
than 500 ft. long and/or greater 1
c.y. fill per linear foot, or any
amount with fill in wetlands.

(c) REPAIR AND MAINTENANCE
OF AUTHORIZED FILLS

Repair/maintenance of existing,
currently-serviceable, authorized
fills with no expansion or change in
use.

Replacement of non-serviceable fill,
or repair/maintenance of serviceable
fill, with expansion up to 1 acre, or
with a change in use.

Replacement of non-serviceable fill,
or repair/maintenance of serviceable
fill, with expansion greater than 1
acre.
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CATEGORY |

CATEGORY IlI

INDIVIDUAL PERMIT

B. NAVIGABLE WATERS#

(a) FILL

Fills authorized by Ch. 91 Amnesty

program (e.g. seawalls or bulkheads).

No provisions for new or previously
unauthorized fills in Category I,
other than those authorized under
the MA Chapter 91 Amnesty
program.

Up to 1 acre waterway fill and/or
secondary waterway and wetland
impacts (e.g., areas drained or
flooded). Fill includes temporary and
permanent waterway fill.

Temporary fill and excavation, up to
1 acre in special aquatic sitess.

No permanent fill and/or excavation
in special aquatic sites® except when
associated with a proactive
restoration project. Proactive
restoration projects with any amount
of impact can be reviewed under Cat.
Il. The Corps, in consultation with
State and Federal agencies, must
determine that net adverse effects
are not more than minimal.

Greater than 1 acre waterway fill
and/or secondary waterways or
wetland impacts (e.g., areas drained
or flooded). Fill includes temporary
and permanent waterway fill.

Temporary fill and excavation
greater than 1 acre in special
aquatic sitesS.

Permanent fill or excavation, any
amount, in special aquatic sites>,
other than as specified in Cat. II.

EIS required by the Corps.

(b)REPAIR AND MAINTENANCE
WORK

Repair/maintenance of existing,
currently serviceable, authorized
structures and fills and Amnesty-
approved fills, with no expansion or
change in use.

* Must be rebuilt in same footprint.

Replacement of non-serviceable
structures and fills or
repair/maintenance of serviceable
structures or fills, with fill
replacement or expansion up to 1
acre.

Replacement of non-serviceable
structures and fills or
repair/maintenance of serviceable
structure or fill, with fill
replacement or expansion greater
than 1 acre.

(c) DREDGING

Maintenance dredging less than
1,000 c.y. with upland disposal,
provided proper siltation controls are
used.

* Dredging and disposal operation
limited to November 1-January 15.

* No impacts to special aquatic
sitess.

* Includes return water from upland
contained disposal area.

Maintenance dredging greater than
1,000 c.y., new dredging up to
25,000 c.y., or projects that do not
meet Cat. I.

* Disposal includes upland, beach
nourishment, and open water, only if
Corps, in consultation with Federal
and State agencies, finds the
material suitable.

* No impacts to special aquatic
sitess.

* Includes return water from upland
contained disposal areas.

Maintenance dredging and/or
disposal (any amount) in or
affecting a special aquatic sites, new
dredging greater than 25,000 c.y. or
any amount in or affecting a special
aquatic sites.
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CATEGORY |

CATEGORY IlI

INDIVIDUAL PERMIT

(e) MOORINGS

Private, non-commercial, non-rental
single-boat moorings and authorized
by the local harbormaster.

* Not associated with any boating
facility®.

* Not located in a Federal Navigation
Project other than a Federal
Anchorage.

* Not located in vegetated shallows?.

Moorings that do not meet the terms
in Cat. I.

Moorings within the horizontal
limits or with moored vessels that
extend within the limits of a Federal
Navigation Project, except those in
Federal Anchorages authorized
under Cat. I.

(f) PILE-SUPPORTED
STRUCTURES AND FLOATS

Piers and structures licensed by Ch.
91 through the Amnesty program.

Private, bottom-anchored floats up to
400 s.f. in size.

Private, pile-supported piers for
navigational access to the waterway,
up to 400 s.f. in size with attached
floats up to 200 s.f. (total).

Provided (for all of the above):

* Floats are supported off the
substrate at low tide.

* Structures and moored vessels are
not positioned over vegetated
shallows?.

* Structures, 4' wide, and moored
vessels that are positioned over
special aquatic sites® (other than
vegetated shallows) have at least a
1:1 height:width ratios.

* Ch. 91 license issued.

* Not associated with a boating
facility®s.

* Not located within 3 times the
authorized depth of a Corps Federal
Navigation Project.

Private piers and floats that do not
meet the terms in Cat. I.

Expansions to existing boating
facilities®.

Structures, piers, or floats that
extend or with docked or moored
vessels that extends within the
horizontal limits of a Corps Federal
Navigation Project.

Structure, including piers and
floats, associated with a new or
previously unauthorized boating
facilitys.

(9) MISCELLANEOUS

Temporary buoys, markers, floats,
and similar structures for
recreational use during specific
events, provided they are removed
within 30 days after use is
discontinued.

Structures or work in or affecting
tidal or navigable waters that are not
defined under any of the previous
headings listed above. Includes, but
is not limited to, utility lines, aerial
transmission lines, pipelines,
outfalls, boat ramps, and bridges.

EIS required by the Corps.
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CATEGORY | CATEGORY Il1 INDIVIDUAL

PERMIT
(9) MISCELLANEOUS (cont.) Coast Guard-approved aids to Shellfish aquaculture facilities; refer
navigation. to Corps Aquaculture Letter of
Permission dated Sept. 1, 1991 for
Qil spill clean-up temporary guidelines.

structures and fill.

Fish and wildlife harvesting
structures and fill (as defined by 33
CFR 330, APP. A-4).

Scientific measurement devices and
survey activities such as exploratory
drilling, surveying, and sampling
activities. Does not include oil and
gas exploration and fill for roads or
construction pads.

1 Inland Waters and Wetlands: Rivers, streams, lakes, ponds and wetlands, excluding Section 10 Navigable Waters of the U.S.

2 Contact the Corps, ATTN: Real Estate Division to initiate reviews with respect to both Corps holdings and permit requirements.

3 Special Inland Waters and Wetlands: Vernal pools - confined basin depressions with water for two or more continuous months in the spring
and/or summer, for which evidence of one or more of the following obligate vernal pool species: wood frogs (Rana sylvatica), mole salamanders
(Ambystoma spp.), and fairy shrimp (Eubranchipus spp.) has been documented OR for which evidence of two or more of the following facultatice
organisms: caddisfly (Trichoptera) larvae casings, fingernail clams (Sphaeriidae), or amphibious snails (Basammatophora) and evidence that the
pool does not contain an established reproducing fish population has been documented (see MA NHESP "Guidelines for Certification of Vernal
Pools " for further clarification).

4 Navigable Waters of the United States: Waters that are subject to the ebb and flow of the tide and Federally designated navigable rivers (the
Merrimack River, Connecticut River, and Charles River to the Watertown Dam in Massachusetts) (Section 10 Rivers and Harbors Act of 1899).
5 Special Aquatic Sites: Include wetlands and saltmarsh, mudflats, riffles and pools, and vegetated shallows.

6 Boating Facilities: Facilities that provide, rent, or sell mooring space, such as marinas, yacht clubs, boat clubs, boat yards, town facilities,
dockominiums, etc.

"Vegetated Shallows: Subtidal areas that support rooted aquatic vegetation such as eelgrass.

8 The proposed structure shall be at least as high as it is wide over the substrate of the special aquatic site.
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ESSENTIAL FISH HABITAT

Any fill in the following Waters of the U.S. in the specified towns must be reviewed
under Category Il of the MAPGP for potential impacts to EFH. Please note that
the mainstems of the Connecticut and Merrimack Rivers are Navigable waters of
the U.S. and any fill in them must be reviewed under Category Il. Any questions
on locations should be directed to the Corps.

Connecticut River Watershed
Agawam:
Westfield River

Ashfield:
Bear River
South River to Baptist Corner Road

Athol:
Millers River

Becket:
Depot Brook
Shaker Mill Brook
Walker Brook to Spark Brook
West Branch Westfield River
Yokum Brook to Rudd Pond Brook

Bernardston:
Fall River

Blandford:
Wigwam Brook

Buckland:
Deerfield River

Charlemont:
Chickley River
Cold River
Deerfield to Pelham Brook
North River
Pelham Brook

Chester:
Middle Branch Westfield River
Walker Brook
West Branch Westfield River

Chesterfield:
Child’'s Brook West Branch
Dead Branch
Tower Brook
Westfield River

Colrain:
North River
East Branch North River
West Branch North River
Green River

Conway:
Bear River
Deerfield River
Poland Brook
South River

Cummington:
Bartlett Brook
Child’s Brook West Branch
Meadow Brook
North Branch Swift River to Stage Rd.
Swift River
Westfield Brook
Westfield River

Deerfield:
Deerfield River

Easthampton:
Manhan River to North Branch Manhan
River
North Branch Manhan River

Erving:
Millers River

Florida:
Cold River

Gill:
Fall River

Goshen:
Swift River

Greenfield:
Allen Brook
Deerfield River
Fall River
Green River



Hatfield:
Mill River to West Brook
West Brook

Hawley:
Chickley River to King Brook
Mill Brook to Gorge Hill Rd.

Huntington:
Dead Branch to Westfield River
Little River
Middle Branch Westfield River
Pond Brook to Searle Rd.
Roaring Brook to Mica Mill Rd.
West Branch Westfield River
Westfield River

Leverett:
Sawmill River

Leyden:
Green River

Middlefield:
Factory Brook
Middle Branch Westfield River to Tuttle
Brook
West Branch Westfield River

Montaque:
Millers River
Sawmill River

Montgomery:
Westfield River
Roaring Brook

Northampton:
North Branch Manhan River

Orange:
Millers River

Plainfield:
Bartlett Brook to Prospect St.
Meadow Brook to Gloyd St.

Rome:
Pelham Brook to Rice Brook

Royalston:
Millers River to Birch Hill Dam

Russell:
Bradley Brook
Potash Brook
Stage Brook
Westfield River

Savoy:
Cold River to Black Brook
Westfield River to Griffin Hill Rd.

Shelburne:
Allen Brook
Deerfield River
North River

Shutesbury:
Sawmill River

Southampton:
North Branch Manhan River

Southwick:
Munn Brook

Washington:
Depot Brook to Frost Rd.

Wendell:
Millers River

Westfield:
Little River to Munn Brook
Moose Meadow Brook to Mass Turnpike
Munn Brook
Westfield River

Westhampton:
Dead Branch
North Branch Manhan River to Northwest
Rd.

West Springfield:
Westfield River

Whately:
West Brook to Haydenville Rd

Windsor:
Westfield Brook to East Windsor Rd.
Westfield River

Worthington:
Bronson Brook
Child’s Brook West Branch
Little River to Goss Hill Rd.
Middle Branch Westfield River to Tuttle
Brook

Merrimack River Watershed
Pepperell:
Nissitissit River to Nashua River
Nashua River from Nissitissit River to
New Hampshire border




PGP WORK START NOTIFICATION FORM
(Minimum Advance Notice: Two Weeks)

MAIL TO: U.S. Army Corps of Engineers, New England District
Regulatory Branch
Policy Analysis/Technical Support Section
696 Virginia Road
Concord, Massachusetts 01742-2751

A Corps of Engineers Permit (No. ) was issued to

permit authorized

. The

The people (e.g., contractor) listed below will do the work, and they understand the

permit's conditions and limitations.
PLEASE PRINT OR TYPE

Name of Person/Firm:

Business Address:

Telephone: ( ) ( )

Proposed Work Dates: Start:

Finish:

PERMITTEE'S SIGNATURE: DATE:

PRINTED NAME: TITLE:

FOR USE BY THE CORPS OF ENGINEERS

PM: Submittals Required:

Inspection Recommendation:
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(@)
(b)

(c)

{a)

DECISION DOCUMENT
DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUSETTS

This document discusses the factors considered by the Corps of Engineers
{Corps) during the issuance process for this Programmatic General Permit
(PGP) for the Commonwealth of Massachusetts. This document contains: (1)
the public interest review required by Corps regulations at 33 CFR 320.4(a){1)
and {2); {2) a discussion of the environmental considerations necessary to
comply with the National Environmental Policy Act; and {3} the impact analysis
specified in Subparts C through F of the 404(b){1) Guidelines (40 CFR 230).
This evaluation of this PGP includes a discussion of compliance with applicable
laws, consideration of public comments, an alternatives analysis, and general
assessment of individual and cumulative impacts, including the general
potential effects on each of the public interest factors specified at 33 CFR
320.4(a).

MINIMAL IMPACT ACTIVITIES: Activities related to: {i) work and structures
that are located in, or that affect, navigable waters of the United States, (ii} the
discharge or dredge or fill material into waters of the United States, provided
that the activity meets the thresholds described in Categories I and I of the
attached table, and (iii) the transportation of dredged material for the purpose
of disposal in the ocean, provided the activity meets the thresholds described in
Category | or II of the attached "Definition of Categories" table.

STATUTORY AUTHORITY:

Section 10 of the Rivers and Harbors Act of 1899 (33 U.8.C. 403}
Section 404 of the Clean Water Act (33 U.5.C. 1344
Section 103 of the Marine Protection, Research and Sanctuaries Act

COMPLIANCE WITH RELATED LAWS (33 CFR 320.3];

General:

PGPs arc a type of general permit designed to authorize certain activities that
have minimal adverse impacts on the aquatic environment, individually or
cumulatively, and generally comply with the related laws cited in 33 CFR
320.3. Activities that result in more than minimal adverse effects on the
aquatic environment cannot be authorized by PGPs. Individual review of each
activity authorized by a PGP will not normally be performed (Category 1
activities}, except when reporting/screening is required by the Corps (Category
I activities) or when an applicant requests verification that an activity complies



(b)

with Category I of this general permit. Potential adverse impacts and
compliance with the laws cited in 33 CFR 320.3 are controlled by the terms
and conditions of this general permit and the review process that is undertaken
prior to issuance of the PGP.

The evaluation of this general permit, and related documentation, considers
compliance with each of the following laws, where applicable: Sections 401,
402, and 404 of the Clean Water Act; Section 307(c) of the Coastal Zone
Management Act of 1972, as amended; Section 302 of the Marine Protection,
Research and Sanctuaries Act of 1972, as amended; the National
Environmental Policy Act of 1969; the Fish and Wildlife Act of 1956; the
Migratory Marine Game-Fish Act; the Fish and Wildlife Coordination Act; the
Federal Power Act of 1920, as amended; the National Historic Preservation Act
of 1966; the Interstate Land Sales Full Disclosure Act; the Endangered Species
Act; the Deepwater Port Act of 1974; the Marine Mammal Protection Act of
1972; Section 7(a) of the Wild and Scenic Rivers Act; the Ocean Thermal
Energy Act of 1980; the National Fishing Enhancement Act of 1984; and the
Magnuson-Stevens Fishery and Conservation and Management Act. In
addition, compliance of this general permit with other Federal requirements,
such as Executive Orders and Federal regulations addressing issues such as
floodplains, essential fish habitat, impaired waters, and critical resource waters
is considered.

Terms and Conditions:

1. Authorization under this general permit does not obviate the need to obtain
other Federal, state, or local authorizations required by law.

2. Applicability of this general permit shall be evaluated with reference to
Federal jurisdictional boundaries. Applicants are responsible for ensuring that
the boundaries satisfy the Federal criteria defined at 33 CFR 328-329,

3. Projects authorized by this general permit shall have minimal individual
and curnulative adverse environmental impacts as determined by the Corps.

4. Notwithstanding compliance with the terms and conditions of this general
permit, the Corps retains discretionary authority to require review for an
individual permit based on concerns for the aquatic environment or for any
other factor of the public interest. This authority is invoked on a case-by-case
basis whenever the Corps determines that the potential consequences of the
proposal warrant individual review based on the concerns stated above. This
authority may be invoked for projects with cumulative environmental impacts
that are more than minimal, or if there is a special resource or concern
associated with a particular project, that is not already covered by the
remaining conditions of this general permit, that warrants greater review,



Whenever the Corps notifies an applicant that an individual permit may be
required, authorization under this general permit is voided, and no work may
be conducted until the individual permit is obtained or until the Corps notifies
the applicant that further review has demonstrated that the work may proceed
under this general permit.

5. This general permit shall not be used for piecemeal work and shall be
applied to single and complete projects. All components of a single project
shall be treated together as constituting one single and complete project
and/or all planned phases of a multi-phased project. This does not apply to
linear projects, such as power lines or pipelines, with multiple, separate, and
distinct waterway or wetland crossings, where each crossing may be reviewed
for Category I eligibility. If any crossing requires a Category Il activity, then the
entire linear project shall be reviewed as one project under Category II. This
general permit shall not be used for any activity that is part of an overall
project for which an individual permit is required.

6. Any activity authorized by this general permit shall comply with Section 106
of the National Historic Preservation Act. Information on the location and
existence of historic resources can be obtained from the Massachusetts
Historic Preservation Office, the National Register of Historic Places, the
Wampanoagan Tribal Historic Preservation Officer, and the Narragansett
Indian Tribal Historic Preservation Officer. If the permittee, during
construction of work authorized herein, encounters a previously unidentified
archaeological or other cultural resource within the area subject to Department
of the Army jurisdiction that might be eligible for listing in the National
Register of Historic Places, he/she shall immediately notify the District
Engineer.

7. Activities authorized by this general permit shall not impinge upon the
value of any National Wildlife Refuge, National Forest, National Marine
Sanctuary or any area administered by the National Park Service.

8. No activity authorized under this general permit may affect a threatened or
endangered species or a species proposed for such designation, as identified
under the Federal Endangered Species Act (ESAJ; or is likely to destroy or
adversely modify the critical habitat of such species; or would result in a "take”
of any threatened or endangered species of fish or wildlife; or would result in
any other viplation of Section 9 of the ESA protecting threatened or endangered
species of plants. Applicants shall notify the Corps if any listed species or
critical habitat is in the vicinity of the project and shall not begin work until
notified by the district engineer that the requirements of the ESA have been
satisfied and that the activity is authorized. Information on the location of
threatened and endangered species and their critical habitat can be obtained
from the U.S. Fish and Wildlife Service and National Marine Fisheries Service.



9. As part of the PGP screening process, the Corps will coordinate with the
National Marine Fisheries Service {NMFS) in accordance with the 1996
amendments to the Magnuson-Stevens Fishery and Conservation Management
Act to protect and conserve the habitat of marine, estuarine and anadromous
finfish, mollusks, and crustaceans. This habitat is termed "essential fish
habitat (EFH}", and is broadly defined to include "those waters and substrate
necessary to fish for spawning, breeding, feeding, or growth to maturity.”
Applicants may be required to describe and identify potential impacts to EFH.
In Massachusetts, NMFS has determined that Atlantic salmon {Salmo salar}
habitat is protected by this act. Any work in the Merrimack River or in streams
in the Connecticut River watershed that are stocked with Atlantic salmon (see
attached maps) may not be authorized under Category I of the MAPGP and
must be screened for potential impacts to EFH. Conservation
recommendations made by NMFS8 will normally be included as a permit
requirement by the Corps. Information on the location of EFH can be obtained
from NMFS.

10. Any activity that occurs in a component of, or within 0.25 mile up or
downstream of the main stem or tributaries of a segment of, or that has the
potential to alter flows within a river within the National Wild and Scenic River
System must be approved by the Corps under the procedures of Category Il of
this general permit regardless of size of impact. This condition applies to both
designated wild and scenic rivers and rivers officially designated by Congress
as study rivers for possible inclusion while such rivers are in official study
status. The Corps will consult with the National Park Service (NPS} with regard
to potential impacts of the proposed work on the resource values of the wild
and scenic river. The culmination of this coordination will be a determination
by the NPS and the Corps that the work: (1) may proceed as proposed; (2) may
proceed with recommended conditions; or (3} could pose a direct and adverse
effect on the resource values of the river, and an individual permit is required.
If preapplication consultation between the applicant and the NPS has occurred
whereby NPS has made a determination that the proposed project is
appropriate for authorization under this PGP {with respect to Wild and Scenic
River issues), this determination should be furnished to the Corps with
submission of the application.

11. Any structure or work that extends closer to the horizontal limits of any
Corps navigation project than a distance of three times the project's authorized
depth shall be subject to removal at the owner's expense prior to any future
Corps dredging or any periodic hydrographic surveys.

12. In issuing this general permit, the Federal Government does not assume
any liability for the following: {a) damages to the permitted project or uses
thereof as a result of other permitted or unpermitted activities or from natural
causes; (b} damages to the permitted project or uses thereof as a result of
current or future activities undertaken by or on behalf of the United States in
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the public interest; (c) damages to persons, property, or to other permiited or
unpermitted activities or structures caused by the activity authorized by this
permit; (d) design or construction deficiencies associated with the permitted
work; {e) damage claims associated with any future modification, suspension,
or revocation of this permit.

13. There shall be no unreasonable interference with navigation by the
existence or use of the activity authorized herein, and no attempt shall be
made by the permittee to prevent the full and free use by the public of all
navigable waters at or adjacent to the activity authorized herein.

14. Discharges of dredged or {ill material into waters of the United States shall
be avoided and minimized to the maximum extent practicable.

13, Heavy equipment working in wetlands shall be avoided if possible, and if
required shall be placed on mats to minimize soil and vegetation disturbance.
Disturbed areas in wetlands shall be restored to preconstruction contours
upon completion of the work.

16. Temporary fill in waters and wetlands authorized by this general permit
shall be properly stabilized during use to prevent erosion. Temporary fill in
wetlands shall be placed on geotextile fabric laid on existing wetland grade.
Temporary fills shall be disposed of at an upland site, suitably contained to
prevent erosion and transport to a waterway or wetland. Temporary fill areas
shall be restored to their approximate original elevations, but not higher.

17. Projects involving reconstruction or maintenance of an existing coastal
bank stabilization structure within corps jurisdiction should be designed to
minimize environmental effects to the maximum extent practicable {includes
minimization of scour, etc.).

18. Adequate sedimentation and erosion control management measures,
practices and devices, such as phased construction, vegetated filter strips,
geotextile silt fences or other devices, shall be installed and properly
maintained to reduce erosion and retain sediment on-site during and after
construction. They shall be capable of preventing erosion, of collecting
sediment, suspended, and floating materials, and of filtering fine sediment.
These devices shall be removed upon completion of work and the disturbed
areas shall be stabilized. The sediment collected by these devices shall be
removed and placed at an upland location, in a manner that will prevent its
later erosion into a waterway or wetland. All exposed soil and other fills shall
be permanently stabilized at the earliest practicable date.

19. (a) All temporary and permanent crossings of waterbodies shall be suitably

culverted, bridged, or otherwise designed to withstand and to prevent the
restriction of high flows, and so as not to obstruct the movement of aquatic life
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indigenous to the waterbody beyond the actual duration of construction. (b) No
open trench excavation shall be allowed in flowing waters. (¢} Temporary
bridges, culverts, or cofferdams shall be used for equipment access across
streams (note: areas of fill and/or cofferdams must be included in total
waterway/wetlands impacts to determine applicability of this general permit].
(d) For projects that otherwise meet the terms of Category I, in-stream
construction work shall be conducted during the low flow period, July 15 to
October 1 in any year; projects that are not to be conducted during that time
period are ineligible for Category I and shall be screened pursuant to Category
II, regardless of the waterway and wetland fill and/or impact area.

20. All activities involving any discharge of pollutants into waters of the United
States authorized under this general permit shall be consistent with the
Massachusetts Stormwater Management Policy (as described in "Stormwater
Management, Volume One: Stormwater Policy Handbook, "March 1997, or
subsequent versions), applicable water quality standards, effluent limitations,
standards of performance, prohibitions, and pretreatment standards and
management practices established pursuant to the Clean Water Act (33 U.S.C.
1251), and applicable state and local laws. If applicable water quality
standards, limitations, etc., are revised or modified during the term of this
permit, the authorized work shall be modified to conform with these standards
within & months of the effective date of such revision or modification, or within
a longer period of time deemed reasonable by the District Engineer in
consultation with the Regional Administrator of the Environmental Protection
Agency. Applicants may presume that State water quality standards are met
with issuance of the 401 Water Quality Certification.

21. Discharges in fish and shellfish spawning or nursery areas during
spawning seasons shall be avoided. During all times of year, impacts to these
areas shall be avoided or minimized to the maximum extent practicable.

22. Coastal structures, such as pier sections or floats, that are removed from
the waterway for a portion of the year shall be stored in an upland location,
located above mean high water and not in tidal wetlands.

23. The permittee shall make every reasonable effort to carry out the
construction or operation of the work authorized herein in a manner so as to
maintain, as much as practicable, and to minimize any adverse impacts on
existing fish, wildlife, and natural environmental values.

24. The permittee shall allow the District Engineer or his authorized
representative(s] to make periodic inspections at any time deemed necessary in
order to ensure that the work is being performed in accordance with the terms
and conditions of this permit. The District Engineer may also require post-
construction engineering drawings for any work and post-dredging survey
drawings for any dredging work.



25. The permittee shall maintain the work or structures authorized herein in

good condition, including maintenance to ensure public safety. This does not
include maintenance of dredging projects. Maintenance dredging is subject to
the review thresholds on the attached tables, and/or any conditions included

in a written Corps authorization.

26. This general permit does not convey any property rights, either in real
estate or material, or any exclusive privileges, nor does it authorize any injury
to property or invasion of rights or any infringement of Federal, State, or local
laws or regulations.

27. This general permit may be modified, suspended, or revoked in whole or in
part pursuant to the policies and procedures of 33 CFR 325.7. Any such
action shall not be the basis for any claim for damages against the United
States.

28. The permittee, upon receipt of a notice of revocation of authorization under
this permit, shall restore the wetland or waterway to its former conditions,
without expense to the United States and as directed by the Secretary of the
Army or his authorized representative. If the permittee fails to comply with
such a directive, the Secretary or his designee may restore the wetland or
waterway to its former condition, by contract or otherwise, and recover the cost
from the permittee.

29. The Corps may impose other special conditions on a project authorized
pursuant to this general permit that are determined necessary to minimize
adverse environmental effects or based on any other factor of the public
interest. Failure to comply with all conditions of the authorization, including
special conditions, will constitute a permit violation and may subject the
permittee to criminal, civil, or administrative penalties, or restoration.

30. If the Corps makes a determination regarding the eligibility of a project
under this permit, and subsequently discovers that it has relied on false,
incomplete, or inaccurate information provided by the permittee, the permit
shall not be valid and the Government may institute appropriate legal
proceedings.

31. If the permittee decides to abandon the activity authorized under this
general permit, unless such abandonment is merely the transfer of property to
a third party, he/she must restore the area to the satisfaction of the District
Engineer,

32. This general permit does not apply to any existing or proposed activity in
Corps jurisdiction associated with an on-going Corps of Engineers enforcement
action, until such time as the enforcement action is resolved or the Corps



determines that the activity may proceed independently without compromising
the enforcement action

33. Activities authorized under this general permit that have commenced (i.e.,
are under construction) or are under contract to commence in reliance upon
this authorization will remain authorized provided the activity is completed
within twelve months of the date of the general permit's expiration,
modification, or revocation, unless discretionary authority has been exercised
on a case-by-case basis to modify, suspend, or revoke the authorization in
accordance with 33 CFR 325.2(e}(2). Activities completed under the
authorization of the general permit that was in effect at the time the activity
was completed will continue to be authorized by the general permit.

34. [a) Activities which have commenced (i.e., are under construction or are
under contract to commence) prior to the issuance date of this general permit,
in reliance upon the terms and conditions of the non-reporting category of the
previous Massachusetts PGP, shall remain authorized provided the activity is
completed within twelve months of the date of issuance of this general permit
or in accordance with a project specific date provided in writing by the Corps o
the permittee, unless discretionary authority has been exercised on a case-by-
case basis to modify, suspend, or revoke the authorization in accordance with
Condition 4. The applicant must be able to document to the Corps satisfaction
that the project was under construction or contract by the appropriate date.

(b) Projects that have received written verification or approval from the Corps,
based on applications made to the Corps prior to issuance of this general
permit, for the previous Massachusetts PGP, Nationwide permits, regional
general permits, or letters of permission shall remain authorized as specified in
each authorization.

{c) Activities authorized pursuant to 33 CFR Part 330.3 (activities occurring
before certain dates) are not affected by this general permit.

Review Process:

The analyses in this document and the coordination that was undertaken prior
to the issuance of this general permit fulfill the requirements of the National
Environmental Policy Act [NEPAJ}, the Fish and Wildlife Coordination Act, and
other acts promulgated to protect the quality of the environment.

All PGP authorizations for activities that may result in discharges into waters of
the United States require Section 401 water quality certification. All PGP
authorizations for activities within or affecting land or water uses within the
Commonwealth of Massachusetts must also be certified as consistent with the
Commonwealth's Coastal Zone Management Program. MADEP and MACZM
have issued water quality certification and coastal zone consistency,
respectively, for all Category I projects and will individually review all Category
IT projects.



Public Comment and Response:

The New England District issued a public notice describing the MA PGP on
June 8, 1999 that expired on July 8, 1999. The District received a total of 7
comment letters to the public notice. All of the letters received were in favor of
the concept of the MAPGP but had adverse comments on varying issues. All
comments received are noted below and have been evaluated and are included
in the administrative record of this action.

Three of the comment letters received in response to the public notice were
submitted by the Environmental Protection Agency (EPA). The first letter
suggested that all projects impacting vernal pools or state-listed species habitat
should, at minimum, be reviewed under Category II. Two similar comment
letters received were submitted by the Massachusetts Audubon Society and the
Division of Fisheries and Wildlife Natural Heritage and Endangered Species
Program {NHESP). After several discussions with EPA and NHESP, we have
determined that the following language will be included in the PGP in order to
minimize impacts to this valuable habitat type. "[Category I] excludes work in
special inland waters and wetlands. [This includes] Special Inland Waters
and Wetlands: Vernal pools - confined basin depressions with water for two or
more continuous months in the spring and/or summer, for which evidence of
one or more of the following obligate vernal pool species: wood frogs (Rana
sylvatica), mole salamanders (Ambystoma spp.), and fairy shrimp
{Eubranchipus spp.} has been documented OR for which evidence of two or
more of the following facultatice organisms: caddisfly (Trichoptera) larvae
casings, fingernail clams (Sphaeriidae), or amphibious snails
{Basammatophora) and evidence that the pool does not contain an established
reproducing fish population has been documented (see MA NHESP "Guidelines
for Certification of Vernal Pools " for further clarification)."

The other two comment letters from EPA related to the proposed changes for
dredging projects. They questioned the increase in volume allowed under
Category I from 10,000 c.y. to 25,000 c.y. and the allowance of open water
disposal under the PGP. After meetings between the Corps and EPA, the EPA
sent a subsequent letter agreeing to our proposed changes.

The National Marine Fisheries Service (NMFS] sent a letter requesting six
changes to the proposed MAPGP. Their recommendations and our responses
are as follows:

1) Any temporary impacts to SAV beds require an individual permit
rather than Category 1l review. The Corps has determined that few projects
would propose temporary impacts to SAV beds. If NMFS has concerns with a
proposal under Category Il of the PGP they have the right to require an
individual permit review.

2) Any moorings that qualify under Category [ are not positioned over



vegetated shallows. The Corps agrees with this recommendation and will add
that to the PGP.

3) The previous MAPGP allowed Category 1 pile-supported structures to
be up to 1,000 sf. NMFS suggested that this size be decreased to 400 sf in
order to provide applicants the regulatory incentive to design and construct
lower impact structures. The Corps agrees with this approach and feels a 400
sf pile-supported structure is still a reasonable size to provide applicants with
suitable access to the waters.

4} Category | pile-supported structures and/or vessels not be positioned
over or within 50 feet of submerged aquatic vegetation {S8AV}). We agree that
Category I structures huilt over SAV have the potential to more than minimally
impact it. However, because of the nature of SAV to move, it is not very
practicable to require applicants to locate structures farther than 50 feet away
from SAV.

5} Category I language be specifically modified to provide no provisions
for new or previously unauthorized fill in inland waters and wetlands that have
been designated as Atlantic salmon (Salmo salar) essential fish habitat (EFH)
by the New England Fisheries Management Council. In Massachusetts this
only applies to the Merrimack and Connecticut River watersheds. Since both
of these rivers are navigable, proposed main stem fill already must be reviewed
under Category Il. We have agreed to require Category Il reporting and
screening in streams that are stocked with Atlantic salmon in these two
watersheds. From maps provided by the FWS, we have created a list of
streams by town to be distributed within the Corps, to DEP, and local
conservation commissions for use by applicants,

6) The Corps should evaluate their proposed changes to dredging
volumes and the allowance of open water disposal in light of existing Section 7
consultations. The Corps met with NMFS to discuss these concerns. We
informed NMFS that any special conditions regarding ocean dumping could be
attached to a PGP authorization. NMFS agreed to withdraw their objection
provided that EPA agrees to the changes related to dredging. As stated above,
EPA has agreed to these changes.

The US Fish and Wildlife Service (FWS) sent a letter after the close of the public
notice comment period. FWS requested that the Corps hold action on the
public notice until the Cumulative Effect Assessment was complete. They
stated that they may have comments after reviewing that document. No
subsequent comment letters from FWS were received.

One comment letter favored the overall concept on the MAPGP but had some
concerns with cumulative impacts of the projects involving fill. The letter
suggested that the Corps incorporate a monitoring and enforcement
mechanism into the PGP process in order to prevent more than minimal
cumulative effects of the PGP. Inclusion of this is not necessary as the Corps
already has and exercises its monitoring and enforcement authority under
Section 404 of the Clean Water Act.
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(b)

INDIVIDUAL AND CUMULATIVE IMPACTS:

Ceneral Evaluation Criteria:

This document contains a general assessment of the foreseeable effects of the
individual activities authorized by this PGP, the anticipated cumulative effects
of those activities, and the potential future losses of waters of the United States
that are estimated to occur until the expiration date of this general permit. In
the assessment of these individual and cumulative effects, the terms and limits
of the PGP, reporting/screening requirements, and the standard PGP general
conditions are considered.

The following evaluation comprises the NEPA analysis, the public interest
review specified in 33 CFR 320.4(a)(1) and (2), and the impact analysis
specified in Subparts C-F of the 404({b)1 Guidelines (40 CFR 230).

The issuance of a PGP is based on a general assessment of the effects on public
interest and environmental factors that are likely to occur as a result of using
this PGP to authorize activities in waters of the United States. As such, this
assessment must be speculative or predictive in general terms. Since PGPs
authorize activities across the Commonwealth, projects eligible for PGP
authorizations may be constructed in a wide variety of environmental settings.
Therefore, it is difficult to predict all of the indirect impacts that may be
associated with each activity authorized by this general permit. Indication that
a factor is not relevant to this general permit does not necessarily mean that
this general permit would never have an effect on that factor, but thatitis a
factor not readily identified with the authorized activity. Factors may be
relevant, but have negligible adverse effects on the aquatic environment, such
as the impacts of a boat ramp on floodplain values, water level fluctuations, or
flood hazards. Only the reasonably foresecable direct or indirect effects are
included in the environmental assessment of this PGP. In any case, adverse
effects will be controlled by the terms and conditions of this general permit.

For example, Section 7 consultation will be required for activities that may
affect endangered species. Based on the findings of the assessment of the
previous MAPGP, we predict that the future impacts of this PGP will not be
more than minimal. Also, the categories define separate projects that will meet
terms and conditions to insure minimal impacts. Resource agency screening of
the Category Il projects also insures minimal impacts.

NEPA Alternatives:

This evaluation includes an analysis of alternatives based on the requirements
of NEPA, which requires a more expansive review than the Clean Water Act
Section 404(b)(1) Guidelines. The alternatives discussed below are based on an
analysis of the potential environmental impacts and impacts to the Corps,
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(i)

(i1)

(i)

Federal, and State resource agencies, general public, and prospective
permittees. Since the consideration of off-site alternatives under Section
404(b)(1) does not apply to specific projects authorized by general permits, the
alternatives analysis discussed below consists of a general NEPA alternatives
analysis for this general permit.

No Action Alternative:

The no action alternative does not meet the basic project purpose of providing
an efficient, comprehensive, permitting mechanism for the regulatory program
in the Commonwealth of Massachusetts, that simplifies permitting
requirements and avoids duplication of Federal and State review for minimal
impact activities in waters and wetlands. Streamlining and expediting Federal
permitting will not occur if the MA PGP is not reissued and if Nationwide
permits (NWPs) are again in effect.

The PGP covers similar types of impacts to the NWP program, but the PGP
provides a more efficient review process (15-30 day processing time) for the
public. The PGP categories and terms and conditions, together with the joint
environmental review and resource agency screening insures adequate
environmental protection.

A Series of General Permits:

Issuing a series of general permits in lieu of this general permit, each covering
a more narrowly defined category of work, was not considered a practicable
alternative, as it would offer no improvement or advantages over this general
permit. This approach would complicate communication with the public as
well as administration, and cause additional paperwork for both the Corps and
the regulated public.

Expanding or Reducing the Scope of the PGP:

Expanding or reducing the scope of the PGP was considered and discussed
throughout its development. Scope expansion or reduction had to be
considered in light of the project purpose, and had to result in a simplified
process over the existing MA PGP and NWPs. As a result, PGP thresholds need
to encompass the majority of NWP activities that would be revoked; and the
PGP needs to incorporate procedures that substantially reduce permit review
and processing time. The Corps, in coordination with the Federal resource
agencies, determined early in the planning stages the revisions to the existing
MA PGP.
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Impact Analysis:

General:

This PGP authorizes minimal impact work and structures in or affecting
navigable waters of the U.8,, the discharge of dredged or fill material into
waters of the U.S,, which receive the requisite State approvals, and the
transportation of dredge material for the purpose of disposal in the ocean. The
work must also comply with all conditions in the PGP to protect both the
environment and other aspects of the public interest.

Activities listed under Category I on the attached table and satisfying all terms
and conditions of this general permit do not need to be reported to the Corps.
Activities not meeting the requirements under Category I, not meeting the
terms and conditions of this general permit, or that are not listed under
Category | on the attached table must be reported to the Corps for review under
Category 1l or the individual permit process. For projects that are within the
thresholds of Category 11, if the District Engineer determines that the adverse
environmental effects of a particular project are more than minimal after
considering mitigation, then discretionary authority is required. If a Federal
resource agency (U.8. Fish and Wildlife Service, U.S. Environmental Protection
Agency, or National Marine Fisheries Service} feels that impacts to their area of
expertise are more than minimal, then special conditions, mitigation, or an
individual permit can be required.

Public interest review factors (33 CFR 320.4{a){1));

For each of the 26 public interest review factors, the extent of the Corps
consideration of expected impacts resulting from the use of this PGP is
discussed, as well as the reasonably foreseeable cumulative adverse effects that
are expected to occur. The Corps decision process involves consideration of the
benefits and detriments that may result from the activities authorized by this
PGP.

{a) Conservation: The activities authorized under this general permit may result
in slight changes in natural resource characteristics of the project area.
Compensatory mitigation, if required for activities authorized by this general
permit, will result in the restoration, enhancement, creation, or preservation of
aquatic habitats that will offset losses to conservation values. The adverse
effects of the activities authorized by this general permit on conservation will be
minor, since the PGP authorizes only those activities with minimal adverse
effects on the aquatic environment and the Corps scope of analysis is usually
limited to impacts to aquatic resources.

{b} Economics; This general permit will streamline the Federal permit process
and avoid duplication with the state process, thereby providing the regulated
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public with a less burdensome application process and expedited permit
decisions. This has been overwhelmingly achieved throughout New England
via the PGPs currently in place in each state. Public reaction to the PGPs has
been favorable.

{c} Aesthetics: The visual character of some waters of the United States will be
altered by the activities authorized by this PGP. The extent and perception of
these changes will vary, depending on the amount of fill, the size of the
structure, the nature of the surrounding area, and the public uses of the area.
However, general condition 3 states that every project authorized by the PGP
shall have minimal individual and cumulative adverse environmental impacts.

(d) General Environmental Concerns: Activities authorized by this PGP will
affect general environmental concerns, such as water, air, noise, and land
pollution. The authorized work will also affect the physical, chemical, and
bioclogical characteristics of the environment. General condition 3 states that
projects authorized by this general permit shall have minimal individual and
cumulative adverse environmental impacts as determined by the Corps.
Compensatory mitigation may be required by the District Engineer to ensure
that the net adverse effects on the aquatic environment are minimal. It is
important to note that the Corps scope of analysis is usually limited to impacts
to aquatic resources. General condition 23 of this general permit requires the
permittee to make every reasonable effort to carry-out the construction or
operation of the work authorized under this general permit in a manner so as
to maintain as much as practicable and to minimize any adverse impacts on
existing fish, wildlife, and natural environmental values.

(e) Wetlands: Discharges of dredged or fill material into waters of the United
States as authorized by this PGP may result in the destruction of wetlands.
However, general condition 3 states that every project authorized by the PGP
shall have minimal individual and cumulative adverse environmental impacts.
From a programmatic perspective, the five-year implementation of this PGP will
have a beneficial effect on wetlands. Overall, adverse impacts to these
resources are expected to be less with implementation of a PGP in lieu of the
NWPs. A cumulative effect assessment was done for the PGP that has been in
effect in Massachusetts for the last five years. It was determined that the net
environmental impacts of the PGP were not more than minimal. In general,
reporting thresholds for this general permit are lower than the nationwide
permit reporting thresholds. As a result, more projects will be

screened /reviewed by both state and Federal resource and regulatory agencies.
This additional expedited review will ensure that impacts to wetlands are either
avoided or minimized. Also, applicants tend to modify projects to meet the
non-reporting thresholds. PGP general conditions are designed to ensure that
impacts to wetlands for non-reporting projects are avoided and minimized to
the maximum extent practicable. In addition, this general permit requires
individual permit review whenever a concern that cannot be resolved through
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mitigation, special conditions, or project modification is raised by any of the
resource agencies. Environmental protection safeguards are in place in the
PGP that do not exist under the current NWP program.

QOver the five-year life of this general permit, adverse impacts to wetland
functions and values within the Commonwealth of Massachusetts are expected
to occur on a project-by-project basis. This is unavoidable and PGP conditions
have been designed to ensure that impacts will be minimal individually and
cumulatively.

Wetlands provide habitat, including foraging, nesting, spawning, rearing, and
resting sites, for aquatic and terrestrial species. The destruction of wetlands
may alter natural drainage patterns. Wetlands reduce erosion by stabilizing
the substrate. Wetlands also act as storage areas for stormwater and
floodwaters. Wetlands may act as groundwater discharge or recharge areas.
The loss of wetland vegetation will adversely affect water quality because these
plants trap sediments, pollutants, and nutrients and transform chemical
compounds. Wetland vegetation also provides habitat for microorganisms that
remove nutrients and pollutants from water. Wetlands, through the
accumulation or organic matter, act as sinks for some nutrients and other
chemical compounds, reducing the amounts of these substances in the water.
The PGP can only be used for projects that will not have more than minimal
individual or cumulative impacts on these resources.

(f) Historic and Cultural Properties: Applicants with Category Il projects will be
submitting a copy of their application materials to the Massachusetts State
Historic Preservation Officer, the Wampanoagam Tribal Historic Preservation
Officer, and the Narragansett Indian Tribal Historic Preservation officer to be
reviewed for the presence of historic/archaeological resources in the permit
area. General condition 6 states that activities authorized by this general
permit shall comply with Section 106 of the National Historic Preservation Act.
The historic preservation officers will notify the Corps if the proposed work will
have an effect on any of these resources. Also, if during construction of work
authorized, the permittee encounters a previously unidentified archacological
or other cultural resource within the permit area, he/she shall stop work and
immediately notify the District Engineer and the SHPO.

(g) Fish and Wildlife Values: This PGP authorizes activities in all waters of the
United States that provide habitat to many species of wildlife, Activities
authorized by this PGP may alter the habitat characteristics of open waters,
streams, and wetlands, decreasing the quantity and quality of wildlife habitat.
Wetland and riparian vegetation provides food and habitat for many species,
foraging areas, resting areas, corridors for wildlife movement, and nesting and
breeding grounds. From a programmatic perspective, the five-year
implementation of this PGP will have a beneficial effect on wildlife. Overall,
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adverse impacts to this resource are expected to be less with implementation of
a PGP in lieu of the nationwide permit program.

{h} Flood Hazards; Activities authorized by this PGP will result in minor
impacts on flooding. Much of the land area within 100-year floodplains is
upland and outside of the Corps scope of review.

(i) Floodplain Values: Activities authorized by this PGP will have negligible
adverse effects on floodplain values because most fills are relatively small. The
fish and wildlife habitat values of floodplains may be adversely aiffected by
activities authorized by this PGP, by modifying or eliminating areas used for
nesting, foraging, resting, and reproduction. The water quality functions of
floodplains may also be adversely affected by these activities. Again, much of
the land area within 100-year floodplains is upland and outside of the Corps
scope of review.

(i) Land Use: Activities authorized by this PGP will result in minor, unavoidable
changes in land use. Since the primary responsibility for land use decisions is
held by State, local, and tribal governments, the Corps scope of analysis is
limited to significant issues of overriding national importance, such as
navigation and water quality.

(k) Navigation: Activities authorized under the PGP will have no adverse
impacts on navigation (general condition 13).

{1} Shore Erosion and Accretion: The activities authorized by this PGP will have
negligible effects on erosion and accretion processes. (General condition 18
states that adequate sedimentation and erosion control measures shall be
installed and properly maintained. It also requires that all exposed soil and
other fills shall be permanently stabilized.

{m) Recreation: Activities authorized by this general permit will have little
negative effect on the recreational uses of the area. The PGP allows for the
construction and use of private recreational structures and floats. The size
and impact of such structures shall be minimal so as not to prevent others
from using the public waters.

(n) Water Supply and Conservation: Activities authorized by this PGP will have
negligible effects on surface water and groundwater supplies. As required by
general condition 20, all activities involving any discharge of pollutants into
waters of the United States authorized under this PGP shall be consistent with
the Massachusetts Stormwater Management Policy, applicable water quality
standards, effluent limitations, standards of performance, prohibitions,
pretreatment standards and management practices established pursuant to
the Clean Water Act (33 U.S.C. 1251), and applicable state and local laws.
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Compensatory mitigation may be required for activities authorized by this PGP,
which will help improve the quality of surface waters.

{o) Water Quality: From a programmatic perspective, the five-year
implementation of this PGP is expected to have a beneficial effect on water
quality. A greater number of projects will be screened by Federal and state
resource agencies under the PGP program. Therefore, adverse impacts to water
quality should be avoided or minimized. State agencies will participate in this
screening process specifically to address water quality and coastal zone
management consistency concerns.

Over the five-year life of this general permit, adverse water quality impacts
within the Commonwealth of Massachusetts are expected to occur on a project-
by-project basis. These impacts are unavoidable with many developments.
However, PGP conditions have been designed to ensure that impacts will be
minimal both individually and cumulatively. The cumulative effect assessment
for the PGP that has been in effect in Massachusetts for the last five years
found that this has been the case for the existing PGP.

(p} Energy Needs: The activities authorized by this PGP may be associated with

activities that increase energy consumption in the area, but these activities are

likely to be outside the Corps scope of analysis. During construction, there will
be temporary increases in energy consumption.

{q) Safety: The activities authorized by this general permit will be subject to
Federal, State, and local safety laws and regulations. Therefore, this general
permit will not adversely affect the safety of the project area.

{r} Food and Fiber Production: Activities authorized by this PGP will have minor
effects on food and fiber production. Some of these activities may be beneficial
and improve agricultural production.

(s} Mineral Needs: Activities authorized by this general permit may increase the
demand for aggregates and stone that may be used for fill and bank
stabilization projects. Siream crossings and other activities may increase the
demand for other building materials, such as steel, aluminum, and copper,
which are made from mineral ores and may be used to construct culverts.

(t) Consideration of Property Ownership: This PGP complies with 33 CFR
320.4(g), which states that an inherent aspect of property ownership is a right

to reasonable private use. This general permit provides expedited review for
projects that will have minimal impacts on waters of the United States,
provided the activity complies with the terms and conditions of this general
permit.
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(iii)

404{bi{1] Guidelines Impact Analysis [Subparts C-F}:

{a) Substrate: Discharges of dredged or fill material into waters of the United
States will alter the substrate of those waters, usually replacing the aquatic
area with dry land, and changing the physical, chemical, and biological
characteristics of the substrate, The original substrate will be removed or
covered by other material, such as concrete, asphalt, soil, gravel, etc.
Temporary fills may be placed upon the substrate, but must be removed upon
completion of the work {see General Conditions 15 and 16]. Maintenance
dredging and excavation may also alter the substrate of the waterbody, by
removing accumulated sediment that may have different characteristics from
the underlying sediment.

(b) Suspended particulates/turbidity: Depending on the method of

construction, soil erosion and sediment control measures, equipment,
composition of the bottom substrate, and wind and current conditions during
construction, fill material placed in open waters will temporarily increase the
turbidity of the water. Reporting and screening is required for all Category II
activities authorized by this PGP, which will allow district engineers to review
each activity that may exceed minimal irmnpacts on the aquatic environment.
Materials will be resuspended in the water column during removal of temporary
fills or the disposal of dredged material into open water. The plume generated
will normally be limited to the immediate vicinity of the disturbance and should
dissipate shortly after each phase of the construction activity, General
condition 1 requires the permittee to stabilize exposed soils and other fills,
which will reduce the adverse effects of turbidity.

(c) Water: The discharge of dredged or fill material and the dredging of
Navigable Waters can affect some characteristics of water, such as water
clarity, chemical content dissolved gas concentrations, pH, and temperature.
These activities can change the chemical and physical characteristics of the
waterbody by introducing suspended or dissolved chemical compounds or
sediment. Changes in water quality can affect the types and quantities of
crganisms inhabiting the aquatic area. Water quality certification is required
for discharges into waters of the United States authorized by this general
permit, which will ensure that the work does not violate applicable water
quality standards. A Section 402 permit may be required to ensure compliance
with the requirements of the National Pollutant Discharge Elimination System
program. Only dredged material found suitable for open water disposal by the
Corps and EPA will be authorized under the PGP.

(d) Current patterns and water circulation: Activities authorized by this PGP
may adversely affect the movement of water in the aquatic environment, but
these effects will be negligible. All activities under Category II of this PGP
require reporting to and screening by the District Engineer, which will ensure
that adverse effects to current patterns and water circulation are minimal.

18



{e}) Normal water level fluctuation: The activities authorized by this PGP will
have little or no adverse effects on normal patterns of water level fluctuations
due to tides and floeding.

(f) Salinity gradients: The activities authorized by this PGP will have negligible
effects on salinity gradients.

{g) Threatened and endangered species: General condition 8 of this general
permit states that no activity, which may affect a threatened or endangered
species or a species proposed for such designation, as identified under the
Federal Endangered Species Act (ESA}, which is likely to destroy or adversely
modify the critical habitat of such species, which would result in a "take” of
any threatened or endangered species of fish or wildlife, or which would result
in any other violation of Section 9 of the ESA protecting threatened or
endangered species of plants, is authorized under this general permit. This
condition also states that applicants shall notify the Corps if any listed species
or critical habitat is in the vicinity of the project and shall not begin work until
notified by the District Engineer that the requirements of the Endangered
Species Act have been satisfied and that the activity is authorized.

As part of the Category I screening process, the US Fish and Wildlife Service
and National Marine Fisheries Service review each project to determine whether
potential threatened or endangered species or critical habitat exist in the
project area. This helps the District Engineer determine if a proposed activity
will affect endangered species or their critical habitat and, if necessary initiate
consultation. However, if the resource agency feels that a project has a high
potential for impacts to threatened or endangered species or critical habitat,
Section 7 consultation or an individual permit may be required.

Based on the above, the Corps has determined that the activities authorized by
this PGP will not jeopardize the continued existence of any listed threatened or
endangered species or result in the destruction or adverse modification of
designated critical habitat.

(h} Fish, crustaceans, mollusks, and other aguatic organisms in the food web:
All activities with the potential to have more than minimal impacts on the
aguatic environment require reporting to the Corps and screening by the Corps
and Federal resources agencies. All coastal fills and dredged material disposal
must be reported and screened with the Federal resource agencies under
Category I1. This will ensure that adverse effects to fish and other aquatic
organisms in the food web are minimal. Fish and other motile animals will
avoid the project site during construction. Sessile or slow-moving animals in
the path of discharges, equipment, and building materials will be destroyed.
Some aguatic animals may be smothered by the placement of dredged or fill
material. Motile animals will return to those areas that are temporarily
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impacted by the work and restored or allowed to revert back to preconstruction
conditions. Aquatic animals will not return to sites of permanent fills. Benthic
and sessile animals are expected to recolonize sites after areas temporarily
impacted by the work are restored or are expected to relocate to other suitable
habitat.

Under this general permit, Category I activities are prohibited during specific
times of the year. In-stream work is limited to July 1 to October 1 to allow
breeding and migration of various in-stream wildlife species. Dredging
activities authorized under Category I must be conducted between November 1
and January 15 for similar reasons [only maintenance dredging is allowed
under Category IJ. Projects authorized under Category II may have time-of-year
restrictions as special conditions required by a Federal resource agency, as
determined on a case-by-case basis.

General condition 21 states that discharges in fish and shellfish spawning or
nursery areas during spawning seasons shall be avoided and impacts to these
areas shall be avoided or minimized to the maximum extent practicable during
all times of year.

(i} Other wildlife: Activities authorized by this general permit will have adverse
effects on other wildlife associated with aquatic ecosystems, such as resident
and transient mammals, birds, reptiles, and amphibians, through the
destruction of aquatic habitat, including breeding and nesting areas, escape
cover, travel corridors, and preferred food sources. These impacts will be
minor, otherwise the Corps or Federal resource agencies will require an
individual permit. This PGP does not authorize activities that jeopardize the
continued existence of Federally-listed endangered and threatened species.
Compensatory mitigation, including vegetated buffers, may be required for
activities authorized by this PGP, which will help offset losses of aquatic
habitat for wildlife.

(1) Special aquatic sites: The potential impacts to specific special aquatic sites
are discussed below. If the Corps or any of the Federal Resource agencies feel
that impacts to any special aquatic site will be more than minimal, they may
require an individual permit review.

{1} Sanctuaries and refuges: The activities authorized by this PGP will
have minimal adverse effects on waters of the United States within
sanctuaries or refuges designated by Federal or States laws or local
ordinances. General condition 7 states that activities authorized by this
PGP shall not impinge upon the value of any National Wildlife Refuge,
National Forest, National Marine Sanctuary or any area administered by
the National Park Service. The District Engineer can exert discretionary
authority and require an individual permit for specific projects in waters
of the United States in sanctuaries and refuges if they believe that those
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activities will result in more than minimal adverse effects on the aquatic
environment.

{2) Wetlands: The activities authorized by this PGP will have minimal
adverse effect on wetlands. The District Engineer will review projecis
that are eligible for Category Il to ensure that the adverse effects to the
aguatic environment are minimal. Projects that are eligible for this
general permit under Category I have been predetermined to have
minimal impacts, provided all applicable state and local authorizations
have been issued. See paragraph (€] in Section 4(c]{ii}, above, for a more
detailed discussion of impacts to wetlands.

{3) Mud {lats: The activities authorized by this PGP will have minor
adverse effects on mud flats. No fill in mud flats or any other special
aguatic site is authorized under Category I in tidal areas. Therefore, all
work in mud flats must be reported to the Corps and screened by the
Corps and Federal resource agencies. If any of these agencies feels that
impacts to any special aquatic site will be more than minimal they may
request an individual permit review.

(4) Vegetated shallows: The activities authorized by this PGP may affect
vegetated shallows in tidal waters. Any work in, over, or through
vegetated shallows in tidal waters i1s not eligible under Category I and,
therefore, must be reported to the Corps and screened by the Corps and
Federal resource agencies. The District Engineer will review all proposed
activities to determine if those activities will result in minimal adverse
effects on the aguatic environment. District engineers can exercise
discretionary authority to require the project proponent to obtain an
individual permit if the vegetated shallows are of high value.

{5) Coral reefs: The activities authorized by this PGP will have minimal
effects on coral reefs.

(6) Riffle and pool complexes: The activities authorized by this PGP will
have minimal effects on riffle and pool complexes. Activities in riffie and
pool complexes may be authorized by this PGP. All such activities must
be reported to the Corps and screened by the Cops and Federal resource
agencies under Category Il. If the riffle and pool complex is of high value,
the District Engineer can exercise discretionary authority to require the
project proponent to obtain an individual permit.

(k) Municipal and private water supplies: See paragraph (n} in Section 4{c){ii),
above, for a discussion of potential impacts tc water supplies.

() Recreational and commercial fisheries: The activities authorized by this PGP

may adversely affect waters of the United States that act as habitat for
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(iv)

populations of economically important species of fish and shellfish. All
activities that are authorized under this general permit and have the potential
to have more than minimal impacts on the agquatic environment, require
reporting to the Corps and screening by the Corps and Federal resource
agencies. General condition 21 will ensure that the authorized work does not
adversely affect concentrated shellfish populations or important spawning
areas. Also, any work in potential Atlantic salmon (Saimo salar) habitat, which
includes the Merrimack River and streams in the Connecticut River watershed
that area stocked with Atlantic salmon, must be reported to the Corps and
screened under Category 1.

(m) Water-related recreation: See paragraph [m) in Section 4(c){ii] above.

{n} Aesthetics: See paragraph (¢] in Section 4{cj(ii}, above.

(o) Parks, national and historical monuments, national seashores, wilderness
areas, research sites, and similar areas; General condition 7 states that
activities authorized by this general permit shall not impinge upon the value of
any National lands. This PGP can be used to authorize activities in parks,
national and historical monuments, national seashores, wilderness areas, and
research sites if the manager or caretaker wants to conduct work in waters of
the United States and those activities result in minimal adverse effects on the
aquatic environment.

Cumulative Impacts:

A cumulative effect assessment of the PGP that has been in effect in
Massachusetts for the last five years was done (see attached). It was
determined that the cumulative impacts were not more than minimal. Since
the new PGP requires that the Corps and Federal resource agencies screen
more projects, it 1s expected that the cumulative impacts of it will alsoe not be
more than minimal.

The findings in the Cumulative Effect Assessment for the existing PGP showed,
that the Corps will issue authorizations for approximately 1000 actions under
Category I and 700 actions under Category 1 of the PGP. Approximately 25% of
these authorizations were for roads or bridges, approximately 25% were for
private piers, docks, or floats, approximately 13% were for bank stabilization or
water-holding structures, and approximately 12% for other boating related
work. Approximately 30% of all PGP authorizations issued by the Corps
involved no fill. The PGP actions will temporarily or permanently impact a total
of approximately 135 acres of waters and wetlands. The average fill for
Category II projects was approximately 0.25 acres. Corps-required
compensatory mitigation {note that the state requires 1:1 mitigation for all fill)
accounted for approximately 10 acres of wetlands restored, enhanced, or
created. It is expected that the new PGP will have similar impacts.
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Additional Public Interest Review Factors (33 CFR 320.4{a)(2)):

Relative extent of the public and private need for the proposed structure or
work (33 CFR 320.4(a}{2}};

This PGP authorizes minimal impact work and structures in or affecting
Navigable Waters of the United States and the discharge of dredged or fill
material into Waters of the United States, which have minimal adverse effects
on the aquatic environment, individually and cumulatively. These activities
satisfy public and private needs related to larger projects, such as residential
and commercial developments, agricultural activities, stormwater management
facilities, and utilities. The need for this PGP is based upon the large number
of these activities that occur annually with minimal adverse effects on the
aquatic environment. Also, because of coordination with MADEP, this PGP will
reduce duplication of effort with the state for small projects.

Where there are unresolved conflicts as to resource use, the practicabilitv of
using reasonable alternative locations and methoeds to accomplish the objective
of the proposed structure or work:

Most situations in which there are unresolved conflicts concerning resource
use arise when environmentally sensitive areas are involved (e.g. special
aquatic sites, including wetlands] or where there are competing uses of a
resource. The nature and scope of the activity, when planned and constructed
in accordance with the terms and conditions of this PGP, reduces the likelihood
of such conflicts. In the event that there is a conflict, this general permit
contains provisions that are capable of resolving the matter (see Sections 1 and
3 of this document].

General Condition 14 requires applicants to avoid and minimize discharges of
dredged or {ill material into waters of the Unites States {o the maximum extent
practicable on the project site. Consideration of off-site alternative locations is
not required for projects that are authorized by general permits. General
permits authorize activities that have minimal mdividual and cumulative
adverse effects on the aquatic environment and overall public interest. The
District Engineer will exercise discretionary authority and require an individual
permit if the proposed work will result in more than minimal adverse
environmental effects on the project site. The consideration of off-site
alternatives can be required during the individual permit process.

The extent and permanence of the beneficial and/or detrimental effects which
the proposed siructure or work is likelv to have on the public and private uses
to which the area is suited:

The nature and scope of the work authorized by this general permit will most
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likely restrict the extent of the beneficial and detrimental effects to the area
immediately surrounding the work or structure. Activities authorized by this
PGP will have minimal adverse effects on the aquatic environment.

As previously stated, the terms, conditions, and provisions of this general
permit were developed to ensure that individual and cumulative adverse
environmental effects are minimal. Specifically, PGPs do not obviate the need
for the permittee to obtain other Federal, State, or local authorizations required
by law. The PGPs do not grant any property rights or exclusive privileges (sce
Section 3 of this document and 33 CFR 330.4(b} for further informationj.
Additional conditions, limitations, restrictions, and provisions for discretionary
authority, as well as the ability to include activity-specific conditions on this
PGP, will provide further safeguards to the aguatic environment and the overall
public interest. There are also provisions to allow suspension, modification, or
revocation of this general permit. Refer to Sections 1 and 3 of this document
for further information on procedures.

EVALUATION OF COMPLIANCE WITH THE GUIDELINES PROMULGATED
UNDER SECTION 404(bj(1! OF THE CLEAN WATER ACT {40 CFR 320}:

The 404(bj(1) compliance criteria for general permits are contained in 40 CFR
230.7.

Evaluation Process (40 CFR 230.7{b}{1}]:

Alternatives {40 CFR 230.1(al}:

General Condition 14 requires prospective permittees to avoid and minimize
discharges or dredged or fill material into waters of the United States to the
maximum extent practicable on the project site. The consideration of off-site
alternatives is not directly applicable to general permits.

Prohihitions {40 CFR 230.10(b}};

This PGP authorizes discharges of dredged or fill material into waters of the
United States, which require Section 401 water quality certification. State
water quality certification requirements will be met in accordance with the
procedures contained in 33 CFR 330.(c}.

No toxic discharges will be authorized by this PGP. General condition 20 states
that the material must be free from toxic pollutants in toxic amounts.

This PGP does not authorize activities that jeopardize the continued existence
of any listed threatened and endangered species or result in the destruction or
adverse modification of critical habitat. Refer to General Condition 8 and to 33
CFR 330.4(f) for information and procedures.
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This PGP will not authorize the violation of any requirement to protect any
marine sanctuary. Refer to Section 3 of this document for further information.

Findings of Significant Degradation {40 CFR 230.1[c}):

Potential impact analysis {(Subparts C-F):

The potential impact analysis specified in subparts C-F is contained in Section
4 of this document. Mitigation required by the District Engincer will ensure
that the net adverse effects on the aquatic environment are minimal. Also,
based on the findings of the cumulative effect assessment for the previous PGP,
we can assume that the impacts of this PGP will not be more than minimal.

Evaluation and testing (Subpart GJ:

Because the terms and conditions of this general permit specify the types of
discharges that are authorized, as well as those that are prohibited, individual
evaluation and testing for the presence of contaminants will normally not be
required. If a situation warrants, provisions of this general permit allow the
District Engineer to further specify authorized or prohibited discharges and/or
require testing.

Factual determinations (40 CFR 230.11}:

The factual determinations required in 40 CFR 320.11 are contained in Section
4 of this document.

Appropriate and practicable steps to minimize potential adverse impacts (40
CFR 230.10(d}):

As demonstrated by the information contained in this decument, as well as the
terms, conditions, and provisions of this PGP, actions to minimize adverse
effects (Subpart H) have been thoroughly considered and incorporated into the
PGP. General Condition 14 requires prospective permittees to avoid and
minimize activities in waters of the United States fo the maximum extent
practicable on the project site. Compensafory mitigation required by the
District Engineer will ensure that the net adverse effects on the aquatic
environment are minimal.

Evaluation Process (40 CFR 230.7(bl{(2}}:

Description of permitted activities:

As indicated by the text of this PGP, by Section 1 of this document, and by the
discussion of potential impacts in Section 4, the activities authorized by this
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PGP are sufficiently similar in nature and environmental impact to warrant
authorization under a single general permit. All projects authorized under the
PGP will not have more than minimal impacts. The nature and scope of the
impacts are controlled by the terms and conditions of this general permit.

If a situation arises in which the activity requires further review, or is more

appropriately reviewed under the individual permit process, provisions of this
general permit allow the District Engineer to take such action.

Cumulative effects {40 CFR 230.7{bl{3)):

The cumulative effects, including the number of activities likely to be
authorized under this PGP, are discussed in Section 4 of this document. Il a
situation arises in which the proposed activity requires further review, or is
more appropriately reviewed under the individual permit process, provisions of
this general permit allow the District Enginecer to take such action.

Final Determinations:

Finding of No Significant Impact:

Based on the information contained in this document, the Corps has
determined that the issuance of this PGP will not have a significant impact on
the quality of the human environment. Therefore, the preparation of an
Environmental Impact Statement is not required.

404(b}(1} Comphance:

This PGP has been evaluated for compliance with the Section 404(bj(1)
Guidelines, including Subparts C through G. Based on the information in this
document, the Corps has determined that the discharges authorized by this
PGP comply with the 404(b)(1} Guidelines, with the inclusion of appropriate
and practicable conditions, including mitigation, necessary to minimize adverse
effects on affected aquatic ecosystems, The activities authorized by this PGP
will not result in significant degradation of the aquatic environment.

Public Interest Determination:

In accordance with the requirements of 33 CFR 320.4, the Corps has
determined, based on the information presented in this document, that the
issuance of this PGP is not contrary to the public interest.

Section 176(c] of the Clean Air Act General Conformity Rule Review:

This PGP has been analyzed for conformity applicability pursuant to
regulations implementing Section 176(c) of the Clean Air Act. It has been
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determined that the activities authorized by this permit will not exceed de
minimis levels of direct emissions of a criteria pollutant or its precursors and
are exempted by 40 CFR 93.153. Any later indirect emissions are generally not
within the Corps continuing program responsibility and generally cannot be
practicably controlled by the Corps. For these reasons, a conformity
determination is not required for this PGP.

Public Hearing:

No requests for a public hearing were received. Therefore, a public hearing was
not needed for this permit.

DISTRICT ENGINEER DATE
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MASSACHUSETTS PROGRAMMATIC GENERAL PERMIT
CUMULATIVE EFFECT ASSESSMENT

Purpose

The purpose of this evaluation is to assess the overall
environmental effect associated with the Massachusetts Programmatic
General Permit (MAPGP) from March 1, 1995 to May 31, 1999, including
a determination of whether or not the cumulative effects have been more
than minimal. In its December 28, 1994 Environmental Assessment and
Statement of Findings (EA/SOF), the Corps found that the trial MAPGP
in 1994 did not have more than minimal individual and cumulative
effects. It also predicted, based on the number of projects and types of
impacts expected, that the current MAPGP would not have more than
minimal individual or cumulative effects. In accordance with NEPA, the
MAPGP works towards eliminating duplication of state and local
permitting procedures where sound environmental programs are in
place.

This assessment will be used, in part, to make any necessary
modifications to the upcoming reissuance of the MAPGP. Any problems
or weaknesses found through this assessment will be discussed with the
State and Federal agencies involved in the reissuance process so that
any necessary modification can be implemented.

Methodology

The 1994 predictive assessment of the cumulative effects
associated with the MAPGP contained in the Corps EA/SOF was based
on impacts attributable to the trial MAPGP in 1994 and the other general
permits (including Nationwide Permits) before that, on an understanding
of the Massachusetts wetlands program, on comments from the public
and state and Federal resource agencies, and on safeguards built into
the MAPGP. This assessment of impacts over the last five years is based
on facts compiled from the Corps database (RAMS]), the Massachusetts
Department of Environmental Protection (MADEP), and from interviews
with staff from the Federal agencies, the Corps, and the MADEP who
work with this program on a daily basis.

This assessment attempts to quantify the number and types of
projects approved, describe project distribution across the state, and
describe the impacts of projects approved under the MAPGP over the last
five years. Permit information from the Corps Regulatory database
{RAMS) was retrieved to determine the type of authorization issued
(Category [ or 1I), the town in which the authorization was issued, and



the type of work for which the authorization was issued. Site visits were
randomly made to approximately 5% of all the projects that received
authorization from the Corps under the MAPGP in order to assess
whether projects had minimal impacts.

Findings

A review of the RAMS database {see¢ attached MAPGP Facts and
Figures report) revealed that there were 1667 MAPGP authorizations,
both Category I and 1I, issued by the Corps between March 1, 1995 and
May 31, 1999,

A geographic distribution of the authorizations issued by the Corps
showed that significantly more authorizations were issued in the
Southeastern region of Massachusetts, particularly on Cape Cod and the
Islands, than in any other area of the state. Correlated to this finding,
approximately 29% of the authorizations were for work related to boating
activities, such as piers, dredging, and fills for boat ramps.

Crossings for roads and bridges also constituted a notable percent
of authorizations issued, most of which were for the Massachusetts
Highway Department. For Category Il authorizations overall more than
50% had no fill at all and more than 70% had less than 0.1 acres of fill.
For the Category Il projects that had fill, the average amount was
approximately 0.25 acres.

MAPGP versus Nationwide Permit (NWP) Program

Many of the former nationwide perrmits were non-reporting. For
projects that were reported, very limited data was kept in the RAMS
database. Therefore, a direct comparison of impacts between the prior
nationwide permit program and the MAPGP is not possible. However,
since the NWPs were revoked and replaced by the MAPGP, it is safe to
assume that the MAPGP covers similar types of impacts to the NWP
program. In addition, the safeguards incorporated into the MAPGP have
helped insure a higher level of joint environmental review (Federal and
state} compared to the former NWP program.

Compliance and Mitigation

A review of the inspection reports done by the Corps indicates that
the majority of the projects authorized under the MAPGP were executed
in compliance with the permit. The most common comment by the
praject managers/inspectors was that both the location plans and the
site plans were not clear, particularly for the purpose of conducting a
compliance inspection. Of the projects selected, more than 75% of those
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constructed were found to be clearly in compliance both with the plans
authorized and the terms and conditions of the PGP. For 7% we were
unable to determine compliance because of the type of work done or
unclear plans.

The random sample of projects inspected revealed that most of the
authorizations were for private, residential docks or piers with no fill.
Some were constructed over tidal wetlands but most were found to have
no apparent impact on the wetland. For the piers constructed over tidal
wetlands, if a minimum 1:1 height:width ratic was proposed, the Federal
resource agencies had no objections.

Of all the MAPGP authorizations issued since March 1, 1995, six
were known by the Environmental Resources Unit to have required
compensatory mitigation by the Corps. A total of approximately 10 acres
were proposed by this mitigation. Of the six mitigation projects, four
were inspected. One of the projects was not constructed and, therefore,
neither was the mitigation. Two mitigation sites were found to be
functioning as wetlands, as planned. One was found to be unsuccessful
and did not compensate for the authorized impacts.

Conclusion

Since the enactment of Section 404, the New England District has
administered a strong Regulatory program which emphasizes both
efficient processing and strong environmental protection. Other Corps
districts across the country have looked to New England District for an
example of how to efficiently and effectively regulate wetland/waterway
impacts through the PGP process. The number of projects and types of
impacts that were predicted in the 1995 Environmental Assessment for
the current MAPGP were found to occur. Over half of the projects did not
involve any fill. The average fill area for fill projects was 0.25 acres.

Most fill projects were associated with roadways, averaging
approximately 0.13 acres of fill. Non-fill projects were designed to avoid
or minimize impacts on sensitive resources, particularly coastal projects.
Based on a sample of projects inspected, most projects were built in
compliance with the authorized plan and the terms and conditions of the
MAPGP. The few instances of either authorized plan or PGP
noncompliance were minor, such as insufficient sedimentation and
erosion control measures, and were rapidly corrected by the permittee. It
is concluded that the net environmental effect of the MAPGP over the five
years was not more than minirnal.



Recommendations
In light of the discussions contained in this study, and particularly

in consideration of the comments of the Federal resource agencies, it
appears appropriate to reissue the MAPGP with minor modifications to

increase its efficiency.
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MAPGP Facts and Figures for period 3/1/95 - 5/31/99

For authorizations issued by the Corps

MAPGP Categories

Category I actions = 719 actions

Category 1l actions =_ 048 actions
Total =1667 actions

Regional Distribution {using MADEP Regions] (for Categories I and II)

169 actions
214 actions
446 actions

Cenftral Region
Western Region
Northeast Region
Southeast Region

o

Area of fill and compensation {approx.)

Wetlands filled under Category 1

Wetlands filled under Category 11

Waters filled under Category |

Water filled under Category 11

Wetlands gained by compensatory mitigation
Total acres lost (approx.)

Major Categories of Work Type
Cranberry Bogs

Landfills

Ponds

Wetland Restoration

Industrial Development
Aquaculture

Culverts, Ditches, Canals, Tunnels
Residential Development

Dredging

Pipes

Boat ramp, Boathouse, Marina, Moorings, Wharf

Bank/Water-holding structures
Pier/Dock, Float
Roads, Bridges

Category II projects permitted within various ranges of work size

0 acre impacts =507 actions
0.0001-0.099 acre impacts =173 actions
0.1-0.249 acre impacts =106 actions
0.25-0.49 acre impacts = 72 actions
0.5-0.74 acre imnpacts = 37 actions
0.75-0.99 acre impacts = 54 actions

I

(I |

i

i

825 actions (474 on Cape Cod & Islands)

15 acres
85 acres

5 acres
30 acres

9 actions
13 actions
19 actions
23 actions
25 actions
32 actions
39 actions
42 actions
86 actions
g7 actions

134 actions
174 actions

= 338 actions
= 414 actions




Compliance categories for randomly inspected projects (94 actions)

Not constructed = 17 actions
Plan and PGP terms and conditions compliance = 58 actions
Plan non-compliance but PGP compliance = 5 actions
Plan compliance but PGP terms and conditions

non-compliance = 1 action
Plan compliance but PGP terms and conditions

non-compliance = 5 actions
Plan non-compliance and PGP terms and conditions

non-compliance = 1 action
Unable to identify impact areas to determine compliance = 6 actions

Incorrectly in RAMS as Category I, no permit required = ] action
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DEPARTMENT OF THE ARMY

NORTH ATLANTIC DIVISION, CORPS OF ENGINEERS
FORT HAMILTON MILITARY COMMUNITY
GENERAL LEE AVENUE
BROOKLYN, NY 11252-86700

IN REPLY REFER TD

2% FER 2000
CENAD-E[-0 (1145)

MEMORANDUM FOR Commander, New Engiand District ATTN: CENAL-CO

SUBJECTT: Request for Revocation of Nationwide Permits i Massachusctts

1. Reference 18 made to the followmy:
a Tide 33 CUR Part 330.4(¢) and 5

b. CLNED Memaorandum, dated 29 December 1994, Subject; Revocation of Nationw.de
Permits (NWPs), Effective m Massachusetts 1 March 1995,

¢ CENAL-CO-R Memorandum, dated 19 October 1999, Subject: Revocation of Nationwide
Permits (NWPs) in Massachusetls,

d. CENAL issuance, 4 January 2000, of new Depanument of the Army Programmuatic General
Permit for the Commonwealth of Massachusetts.

2. Reference a ahove provides the Diviston Enginecr with the autharity 1o revoke NWPs on a
statewide level and by Relerence [h, CLNLD on 29 December 1994, revoked NWPs in
Massachusetis for § years until 1 March 2000.

3. We have completed a review of your 19 Oclober 1999 request o revoke sclected NWPs o the
Commonwealth of Massachusetts based on the upcoming expiration ol your revocation of these
perniits Tive years ago (Ref 1b) and your recend 1ssuance of a new Depariment of the Ay
Programumatic Genesal Permit for the Commonwealth of Massachusetis (Rel 1d).

4. Based on the references ahove, 1 am extending your prior revocaton to coincide wath the
extended life ol the current Natiopwide Permits, When new Nationwide Permits are promulgated
by HQUSACE, we will cmertain a tequest to suspend the now ones indehnitely in licu of
surrogate regional ceneral permits, provided they are at least as inclusive as (he new Natronwide
Permity they replace. POCs Carol Coch/Tom McDride 718 491 8728/8726.

e g L
GEORGE €. CLARKE
COL. BN
Acting Commander

10:0348  CENAD-PP-C e 9478 P 2/



DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
696 VIRGINIA ROAD
CONCORD, MASSACHUSETTS 01742-2751

RETENTION OF
A January 7, 2000

Regulatory Branch
CENAE-CO-R-199901470

Ms, Lois Bruinooge

Division of Wetlands and Waterways

Massachusetts Department of Environmental Protection
One Winter Street

Boston, Massachusetts 02108

Dear Ms. Bruinooge:

This letter is in reference to the renewal of the Massachusetts
Programmatic General Permit (MAPGP). The Corps of Engineers will
release a public notice announcing the reissuance of the MAPGP on
January 11, 2000 . A copy of the public notice and the MAPGP entitled,
"Department of the Army Programmatic General Permit, Commonwealth
of Massachusetts," are enclosed.

Also, enclosed are the checklists to be distributed to permuit
applicants for determination of whether a Corps permit is required. We
appreciate your time and effort in this endeavor and are confident that
the renewed PGP will further streamline and simplify the Corps permit -
process. If you have any comments or questions please feel free to
contact Ms. Jody Gaudet at (978) 318-8860.

Sincerely, {9’\’; A

Christine Godirey
Chief, Policy & Technical Support Section
Enclosures Regulatory Branch



Gaudet, Jody A NAE

From: Creamer, Thomas M NADOZ

Sent: Tuesday, January 04, 2000 10:47 AM

To: Gaudet, Jody A NAE

Ce: Coch, Cé;roi A NADOZ, Lawless, William F NAE; Godfrey, Christine A NAE; Creamer, Thomas
M NADO

Subject: RE: NW(GPs revocation in Massachusetis

Jody:

'l know for sure, one way or the other, tomorrow AM.

Please fax us copy of signed MA prqgrammatic general permit.
Please use fax number 718-491-8869.

Tom Craamer

e J0GING] MESSaE-—.
From: Gaudet, Jody A NAE

Sant: Tuesday, January 04, 2000 10:38 AM

To: Creamer, Thomas M NADO2

Ce: Coch, Carad A NADD2; Lawless, William F NAE; Gedfrey, Christine A NAE
Subjsct: NWE revosation in Massachusetts

Tom,

The Massachusetts Programmatic General Permit (MAPGP) was signed today and
will be effective on January 11. The public notice that we plan to send out on
January 11 will announce the reissuance of the MAPGP and the revocation of the
nationwide permits in Massachusetts. Will this give you enough time to get the
revocation signed by Gen. Rhoades?

Thank you,
Jody Gaudet
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Application No.: 189901470 Effective Date: January 11, 2000
Expiration Date: January 11, 2005
Applicant: General Public in Massachusetts

DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUSETTS

The New England District of the U.S. Army Corps of Engineers {Corps) hereby issues a
Programmatic General Permit (PGP} that expedites review of minimal impact work in
coastal and inland waters and wetlands within the Commonwealth of Massachusetts.
Activities with minimal impacts, as specified by the terms and conditions of this general
permit and on the attached Definition of Categories, are either non-reporting (provided
required local and state permits and required state certifications are received}, or are
reporting, requiring screening by the Corps and Federal resource agencies for applicability
under the general permit. This general permit does not affect the Corps individual permit
review process or activities exempt from Corps jurisdiction.

Activities covered; work and structures that are located in, or that affect, navigable
waters of the United States {regulated by the Corps under Section 10 of the Rivers and
Harbors Act of 1899); the discharge of dredged or fill material into waters of the United
States (regulated by the Corps under Section 404 of the Clean Water Act); and the
transportation of dredged material for the purpose of disposal in the ocean (regulated by
the Corps under Section 103 of the Marine Protection, Research and Sanctuaries Act].

Procedures
A. State and Local Approvals

For projects authorized pursuant to this general permit, when the following local or
state approvals are also required, they must be obtained in order for this general permit
authorization to be valid (applicants are responsible for ensuring that all required state
licenses and approvals have been applied for and obtained):

(a) Final Order of Conditions under the Massachusetts Wetlands Protection Act
(WPA) (MGL c. 131 Section 40} must be obtained for activities subject to jurisdiction as
defined in 310 CMR 10.02.

{b) Waterways license or permit under MGL c. 91, from the Massachusetts
Department of Environmental Protection {DEP) must be obtained for activities subject to
jurisdiction, also defined in 310 CMR 9.05.

{c) Water Quality Certification is required for work in Corps jurisdiction involving a
discharge to waters of the U.S. Some projects require an individual water quality
certification (WQC]), under Section 401 of the Clean Water Act, issued by the Massachusetts
DEP before work can proceed (see pages 5 & 6] for 401 WQC requirements).

{d) Coastal Zone Management: Any project that meets the terms and conditions of
Category | of this general permit {i.e., non-reporting), has been determined 1o be consistent
with the Massachusetts Coastal Zone Management (CZM) plan and does not require any
additional CZM review. For work being screened under Category 1I of this general permit,
the Corps will coordinate screening of any work in or affecting the coastal zone with the
Office of Coastal Zone Management; for these projects applicants will be notified by the
Corps if an individual CZM concurrence is required.



DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
696 VIRGINIA ROAD
CONCORD, MASSACHUSETTS 01742-2751

REFLY TQ

ATTENTION OF January 3, 2000

Regulatory Branch
CENAE-CO-R-199901470

Mr. David Therrien

New England Electric System

55 Bearfoot Road

Northborough, Massachusetts 01532-1555

Dear Mr. Therrien:

This is in response to your letter dated November 30, 1999 requesting a
written determination as to whether the Corps of Engineers interprets
the installation of swamp mats in wetlands for construction access to be
a discharge of fill material. In your letter vou also requested that we
revisit the definition of a "single and complete project”.

After consulting with Headquarters U.S. Army Corps of Engineers, we
have the following responses to your requests in regard to our
Programmatic General Permits {(PGPsj:

a) Swamp mats for temporary construction access in wetlands will
not be considered a discharge of fill material. Also, any impacts caused
by the mats will not be included as secondary impacts for the purpose of
determining the applicable category for PGPs. However, the use of
swamp mats may be required as a special condition to a PGP
authorization to minimize aquatic impacts, as stated below:

Heavy equipment working in wetlands shall be avoided if possible,

and if required shall be placed on mats to minimize soil and

vegetation disturbance. Disturbed areas in wetlands shall be
restored to preconstruction contours upon completion of the work.

b} The definition of single and complete projects has been clarified
as stated below:
Single and Complete projects — The general permits shall not be
used for piecemeal work and shall be applied to single and
complete projects. All components of a single project shall be
treated together as constituting one single and complete project
and/or all planned phases of a multi-phased project. This does
not apply to linear projects, such as power lines or pipelines, with

7
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multiple, separate, and distinct waterway or wetland crossings
where each crossing may be reviewed for PGP Category | eligibility.
If any crossing requires Category Il review, then the entire linear
project shall be reviewed as one project under Category II. The
general permit shall not be used for any activity that is part of an
overall project for which an individual permit is required.

We hope that this addresses your concerns. If you have any questions
with these determinations please contact Ms. Christine Godfrey at
(978)318-8338 or (800) 362-4367.

Sincerely,

William F. Lawless, P.E.
Chief, Regulatory Branch
Construction/Operations Division



NEES

November 30, 1999

Mr. Wilham Lawless, P.E.

Chief, Regulatory Branch
Construction ~ Operations Division
U.S. Army Corps of Engineer
New Engiand Dastrict ) .
696 Virginia Road o
Concord, MA 01742-2751

Dear Mr. Lawless:

New England Electric System (NEES) respectfully requests a written determination as to
whether the Corps of Engineers {Corps) interprets the installation of timber construction mats
(swamp mats), in wetlands for construction access, a discharge of fill material. NEES is also
requesting the Corps to re-visit the defimtion of a “single and complete project”™. These requests
are being made because of their impacts when fiiings for Section 404 authorizations, under the
Programmatic Genera! Permits program {PGP), in Massachusetts, New Hampshire, Vermont and
Rhode Island.

NEES owns and operates overhead and underground electric power transmission lines (power
lines) in the states of Massachusetts, New Hampshire, Rhode Island and Vermont. For the most
part the power lines occupy cross county rights-of-ways (ROW). Access to support structures is
generally from a public way over existing roads along the ROW. Most of the ROW’s have been
established for 50 or more vears, many wetlands are located within the ROW.  Access roads
along the ROW range from well constructed gravel roads to access over existing terrain.  [n most
cases access through wetlands for construction is on good gravel roads or on temporary swamp
mat roads. Because of changing environmental regulations, in the New England Region, NEES
has been unabie to obtain approval to construct new gavel access roads, for the construction of
new power lines, since the mid 1980's.  As a result, access for the construction of new power
lines and the maintenance, repair and reconstruction of existing power lines through wetlands has
been done with the use of swamp mats.

NEES understands that the use of Programmatic General Permits (PGP) was developed to
reduce paper work and expedite the issuance of Section 404 authorizations. Generally speaking
this is true. However, in the case of linear projects, the process has become longer. NEES
believes the two major reasons for this are:

{1) The Corps determination that the installation of swamp mats is a discharge of fill

material and not the nstallation of structures,

(2) The definition of a “single and complete project” presently being used.

With regards to the first reason, NEES believes the decision that swamp mats should be
considered a discharge of fill material is tied to a comment in the preamble to the Tulloch Rule,
published in the Federal Register dated August 25, 1993. On page 45023 of that publication the

50 Bearfool Road
Notthborough, MA 0153215565
Telephora: H08-421-7000



Mr. Willlam F. Lawless
Page 2
November 30, 1969

Corps response to the comment * that the installation of corduroy roads should be excluded
from Section 404 regulation”. The Corps stated that it was not a discharge of dredged material,
but it couid be considered the discharge of fill material. Based on that statement, applicants filing
for  Section 404 authorization in the New England District are required to include the area of
the swamp mats as filled wetlands.

The issue of swamp mats came up again in the July 1, 1998 Federal Register, when the Corps
published the “Proposal To Issue and Modify Nationwide Permits; Notice”. One of the propoesed
Nationwide Permit (NWP) 1o be modifications was NWP No.12. The proposed modification
would authorize the discharges of fill associated access roads and substation.  On page 36059,
the Corps stated that when calculating the area of lost wetlands, the applicant should not include
the area of the swamp mats.

Corduroys road are constructed by placing cut trees and slash material along the access
route for the purpose of supporting construction equipment. Corduroy roads are left in
place for future access.

Swamp mats are used to create temporary construction access roads.  The installation
consists of placing timber mats along the access route to support construction equipment,
Once the work has been completed the mats are removed. A swamp mat 1s constructed
by lashing 4 - 1'x 1" x (12' to 20") timbers together NEES generally uses 4' x 16' mats
when working in wetlands. Once the work has been completed the mats are removed.

NEES believes that swamps mats are structures and not fill. A review of the definitions, fill
material and discharge of fill material supports this interpretation. Structures are regulated under
Section 10 and not Section 404

33 CFR 323.2(e) defines fill material as: The term fill material means any material used
for the primary purpose of replacing an aquatic area with dry land or changing the bottom
elevation of any waterbody. The term does not include any pollutant discharged nto the
water primarily to dispose of waste, as that activity is regulated under section 402 of the
Clean Water Act.

33 CFR 323.2(f) defines discharge of fill material as: The term discharge of fill
matenal means the addition of fill material into waters of the United States. The term
generally includes, without limitation, the following activities; Placement of fill that is
necessary for the construction of any structure in a water of the United States; the building
of any structure or impoundment requiring rock, sand, dirt, or other material for its
construction; site-development fills for recreational, industrial, commercial, residential,
and other uses; causeways or road fills; dams and dikes; artificial islands; property
protection and/or reclamation devices such as riprap, groins, seawalls, breakwaters, and
revetments; beach nourishment; levees, fill for structures such as sewage treatment



Mr. William F. Lawless
Page 3
November 30, 1999

facilities, intakes and outtall pipes associated with power plants and subaqueous utility
lines; and artificial reefs. The term does not include plowing, cultivating, seeding and
harvesting for the production of food, fiber, and forest products.

Unlike the placement of a corduroy road, swamp mats do not replace an aquatic area with dry
land nor do they change the bottom elevation. They may displace a small volume of water in
those locations where there is standing water. However, once the work 1s completed and the
mats have been removed the displaced water will return.

The second problem 1s the way the Corps defines “single and complete projects”, under the PGP
program. To calculate total impacts for a project, the applicant is required to add together the
area lost for each wetlands on the entire project. In the case of linear projects, when you add all
of the small fills of the various locations along a power line route, it does not take long to exceed
the 5,000 sq. Ft, Category | and 2 thresholds. 1f the applicant includes the area of the swamp
mats (4'x16° = 64 sq. Ft./Mat) into the total, almost all projects will require an individual permit.

Under the Massachusetts PGP, Part E. Programmatic General Permit Conditions: General
Requirements: 5. Single and Complete Projects. “This general permit shall not be used for
piecemeal work and shall be applied to single and complete projects. All components of a
single project shall be treated together as constituting one single and complete projeci. All
planned phases of multi-phased projects shall be treated together as constituting one single
and complete project. This general permit shall not be used for any activity that is part of
an overall project for which an individual permit is required.” Generally speaking, this is a
good assessment of the accumulated impacts to a water of the United States resulting from
a proposed project. However, when considering a linear project such as a electric power
line, sewer line or gas line which may extend into many communities, and pass through
many different waters of the United States. The accumulated total impact being reviewed
is to many waters of the United States and not each single water of the United States™.

The Corps recognized that linear projects, utility lines tend to extend through a number of
different waters of the U.S., would have a problem if the definition for linear projects was not
modified. When the Corps developed the Nation Wide Permit Program, 33 CFR 330, relief was
provided for linear projects with the definition of a “single and complete project for linear
project”.

“33 CFR 330 - NATIONWIDE PERMIT PROGRAM
SECTION 330.2 Definitions

(1) Single and complete project means the total project proposed or accomplished by
one owner/developer or partnership or other association of owners/developers. For
example, if construction of a residential development affects several different areas of a
headwaters or 15olated waters, the cumulative total of all filled areas should be the basis



Mr. William F. Lawless

Page 4

November 30, 1959

for deciding whether or not the project will be covered by an NWP.  For linear projects,
the “single and complete project” (i.e. single and complete crossing) will apply teo
each crossing of a separate water of the United States (i.e. single water body) at that
location; except that for linear projects crossing a single water body several times at
separate and distant, each crossing is considered a single and complete project.
However, individual channels in a braided stream or river, or individual arms of a
large, irregularly-shaped wetland or lake, etc., are not separate water bodies. ©

When an applicant proposes a project in an area that 1s subject to jurisdictions under Section 404
of the Clean Water Act, a review of the proposed project is made to determine whether there will
be a discharge of dredged or fill material. 1f the proposed work does result in the discharge of
dredged or fill matenal, the size of the area that will be impacted will determine the level of
review required by the Corps. Under the existing PGP, authorizations to discharge dredged or fill
material into Waters of the United States falls into one of three categories:

Category 1- single and complete projects that have discharges that impact up to 5,000 sq.
ft. are authorized if the applicant has received a valid Order of Conditions (OOC) issued
under the Massachusetts Wetlands Protection Act {(ACT) and the project includes 1 for 1
wetland replacement.

Category 2 - single and complete projects that have discharges that impact an area from
5,000 sg. f. to | acre must submit notice to the Corps of the proposed discharge. The
notice then goes through a screening process (inter-agencies review} which determines
whether the project needs more review or the work can go forward as is. The applicant is
also required to obtain a 401 Water Quality certification for the proposed project.

Category 3 - single and complete projects that have discharges that will impact 1 acre or
more must submit an application for an individual permit.

Under the existing PGPs, many of the linear projects are forced into a Category 3 (Individual
Permit Application} because the power line passes through many different waters of the United
States with many small discharges. When you add together all of the small fills, the total areza is
over 5,000 sq. fi. and in many cases over | acre. This results in added time and work for both
the Corps and the applicant. NEES believes that if the Corps were to adopt the definition sited in
33 CFR 3302, there would be adequate environmental review, and a considerable time savings
for the Corps and the applicant. With this in mund NEES 1s requesting the Corps to adopt the
definition as stated in 33 CFR 3302

If you have any questions on this request, I can be reached by telephone at {508)412-7733.

Very truly yours .
6@,& &,&m)\
David L. Therrien

Principal Environmental Engineer

o Ms.

Christine Godafrey



Gaudet, Jody A NAE

R p— el
From: Adarns, Karen K NAE
Sent: Thursday, December 30, 1999 3:44 PM
To: Gaudet, Jody A NAE
Subject: FW: MA PGP Modification resolution

—--Criginal Message-—--

From; ED REINER [mailto:REINER . ED@epamail.epa.gov]

Sent: Wednesday, December 29, 1999 1:46 PM

To: Karen K. Adams@usace.army.mil

Cc: ALAFAT.BETH@epamail.epa.gov;, MADISON.STAFFORD@epamail.epa.gov;
MANFREDONIA RONALD@epamail.epa.gov, SCHWEISBERG . MATT @epamail.epa.gov;
THOMPSON.DOUG@epamail.epa.gov; WEBSTER.DAVID@epamail. epa.gov;
Pat.Huckerv@state. ma.us

Subject: MA PGP Modification resolution

TO: Karen Adams: Corps of Engineers

After much thought, EPA has decided, based on the Massachusetts
Natural Heritage programs input, not to pursue MA PGP modification fo
mclude special provision for the protection of Federal, non-state wetlands
that are designated on the Natural Heritage and Endangered Species
program State-listed Endangered, Threatened, or Special Concern
species habitat maps.

It was decided that we would continue to request Discretionary Authority
permit review on those few cases each year that warrent federal

review. EPA expects that this issue can be revisited two years from
now ar upon PGP renews! if stafiing and funding improves at the
Massachusetts Natural Heritage Program. Pat Huckery of the program
decided, it may be toc much work for her to review all small fills in the
isolated wetlands that do not meet the state definition for land subject to
flooding (Federal non-state wetlands).

I have one more suggestion, however to provide for the vernal pool
portion of the PGP modification.

Use the term “"confined basin depressions”, rather then "contained basin
depressions” in the definition of vernal pools. Pat Huckery informed me
that this is from the WPA definition (310 CMR 10.04). The ferm "contalned
basin depressions” was published as an error in Leo Kenney's Wicked

Big Puddles,

| betieve our final language may look something like this:
Special Inland Waters and Wetlands:

vernal pools - confined basin depressions with water for two or

more continuous months in the spring and/or summer, and for which
evidence of one of the following obligate vemal noal species: wood

frogs (Rana sylvatica), mole salamanders {Ambystoma spp.), and/or fairy
shrimp (Eubranchipus spp.), or fwo of the following facuitative species:
caddisfly (Trichoptera) larvae casings, fingernaii clams {Sphaeriidae), or
amphibious snails {(Basammatophara) as well as evidence that the pool
does not contain an established reproducing fish population has been
documented (see MA NHESP "Guidsiines for Certification of Vernal Pools”
for further ciarification). 1



United States Department of the Interior B

¥ 2
FISH AND WILDLIFE SERVICE °'“°
New England Field Office ES S 4SS

22 Bridge Street, Unit #1
Concord, New Hampshire 03301-4986

REF: 199001470 December 23, 1999

Mr, William F. Lawless, Chief
Regulatory Division

{18, Army Corps of Engineers
696 Virginia Road

Concord, MA 01742-2751

Dear Mr. Lawless:

This is in response to your June 8, 1999 Public Notice proposing to reissue the Massachusetts
Programmatic General Permit (PGP) for a second five-year period and is a supplement to our July
13, 1999 letter.

During the course of this review, we have identified several technical issues with the draft permit
which we have by-and-large communicated directly to your staff and have also included in this
comment letter. However, your cumulative effect assessment raises the larger question of whether
or not the existing permit meets the statutory requirements in §404(e) of the Clean Water Act, 33
U.S.C. 1344(e); i.e., does the loss of approximately 115 acres of wetlands and other waters during
the five-year review pertod for Category II projects comply with the minimal cumulative adverse
effects standard established by statute?

In view of the fact that the answer to this question no doubt requires analysis of an array of vaniables
(e.g., functions and values ofthe affected wetlands, geographic location, project size, etc) and in view
of the fact that we must deal with the same question when other PGPs come up for renewal {e.g.,
Maine), 1 recommend that the Mid Level Managers {(or a subcommittee of the MLMs ) attempt to
develop a protocol for determining the cumulative minimal effect breakpoint before the Massachusetts
PGP is renewed.

Specific Section-by-Section Comments

Application for Dredging Projects

Under the heading of additional information required on page 3, we suggest including items (f)
delineation of submerged aquatic vegetation and (j) alternatives analysis from the same subheading
on pages 2 and 3 for Category Il application procedures. This change would make these two
subsections pertaining to additional information identical with respect to issues (f) and (j).



Federal Screening Procedurss

We are concerned with the second sentence in this section which altows the Corps and federal
resource agencies the option of agreeing not to coordinate on certain unspecified activities at the
screening meetings. If this provision is retained in the PGP, we request that the approval authority
to cease or resume coordination on these unspecified activities rest with the Field Supervisor. As our
comment indicates, this process should work in both directions; otherwise, a lack of coordination on
certain activities could exist for several years, or until the next PGP renewal process.

General Permit Conditions
7. National Lands

We suggest inserting the words “area administered as part of” in front of National Wildlife Refuge
on line 2. This would make the section internally consistent with the wording for the National Park
Service and would make it clear that satellite areas administered by a Federal Land Management
agency are included in this permit condition.

18. Waterway Crossings

We suggest changing the title of this heading to Instream Construction and Waterway Crossings. In
the past, it has not always been clear that this condition was intended to cover instream work even
if the applicant only worked from one side of a stream, The words instream construction should help
clarify that this condition is intended to cover all instream activities that result in discharges of fill,
not just complete stream crossing activities.

We recommend that the time-of-year restriction in 18(d) be changed to July 1-September 30. This
would make the condition consistent with the Connecticut and Rhode Island PGP’s.

Definition of Categories
A, Inland Waters
(a) Fill

Under Category I, we recommend that you modify the time-of-year restriction under the first asterisk
to July 1-September 30.

Under the second asterisk in Category I, we recommend adding the phrase “and discharges associated
with instream sediment removal” at the end of the existing exclusion. This new exclusion is intended
to move activities associated with flood mitigation, channel realignment, sediment removal, and gravel
mining into Category I for screening,
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Under Category I and the Individual Permit Category, we suggest inserting the words “excavation
discharges excluding incidental fallback” before the phrase “and discharges associated with
mechanized land clearing. The revisions to the Tulloch Rule as required by the National Mining
Association Decision were narrow in scope and focused only on incidental fallback at the location of
the excavation activity, not on excavation discharges as a whole.

(b) Bank Stabilization

The upper length threshold for bank stabilization under Category 1 is currently set at 500 feet in
length. In prior comments, we objected to this criterion because it would likely allow for impacts that
exceed the minimal effects threshold on an individual basis. Additionally, in the years since we first
raised this objection, significant advancements have been made in environmentally friendly river
restoration techniques. Consequently, the need for riprap and other traditional engineering solutions
involving stone and concrete are limited to special situations and should not be viewed as a preferred
or first choice option. In order to minimize the adverse effects of riprap and the installation process,
we recommend that the upper length threshold for Category 1 bank stabilization be limited to 200
feet. Category 1T should be changed fo bank stabilization greater than 200 feet.

As an alternative to restricting the length of the work area, a restriction on the volume of fill could
be instituted to help minimize the use and effects of riprap. If the 500 foot length is retained, we
recommend the fill limit be reduced to not more than 0.25 c.y. per running foot of channel.

B. Tidal or Navigable Waters
(a) Filt

Under the second criterion in Category 11 and the Individual Permit Category, we assume an editorial
error exists and that the sentence was meant to read as follows: Temporary fill or discharges
associated with mechanized land clearing up to 1 acre in special aquatic sites.

If this interpretation is generally correct, we recommend that the language we have suggested
pertaining to excavation discharges in inland waters be included here also.

The first and third criteria under Category I appear to be inconsistent with each other. It would
appear that the first sentence in the third criterion was intended to refer to tidal wetlands and not all
special aquatic sites.

(c) Dredging

Several changes have been proposed for dredging and disposal activities under Category II and the
Individual Permit Category which have the effect of creating internal inconsistencies in the PGP and
allowing for individual activities that exceed the minimal effects threshold to be authorized by general
permit. Under the existing PGP, open water disposal is not an option under Category IL
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Consequently, this has the effect of placing an upper limit on the volume of maintenance dredging
material that could be authonzed under Category I1. The draft permit would authorize open water
disposal under Category II and no upper limit on the volume of maintenance dredge matenal is
proposed. In order to correct these unintended consequences, we recommend that an upper limit of
25,000 cubic yards of maintenance dredging material be included in Category II for projects that
propose open water disposal.

The draft permit also propaoses to increase the volume of new dredging from 10,000 c.y. to 25,000
¢.y. This combined with the new authority for open water disposal will increase the frequency of new
dredging under Category II and expand the direct footprint and secondary effects of these activities
quite significantly. In order to correct these unintended consequences and maintain a general level of
consistency within the PGP, we recommend language similar to the first criterion under fill activities
in fresh and tidal waters be included as follows; Up to | acre of waterway dredging and/or secondary
waterway impacts {e.g., areas subject to erosion, sedimentation, increased vessel traffic and
associated effects). Includes temporary and permanent waterway dredging.

If these proposed changes are deemed unacceptable, then we recommend that open water disposal
be retained exclusively under the Individual Permit Category, and the 10,000 c.y. limit for new
dredging criteria in Category Il of the original PGP be retained,

(e) Pile-Supported Structures and Floats

In prior correspondence on the PGP and other regional permits, we have recommended that the pier
criteria in Category 1 be limited to 50 feet in length as measured from mean high water, and the size
of floats be limited to 150 square feet. These criteria were recommended so that the Service and
others would have the opportunity to review projects that cause unreasonable exclusionary
occupation of navigable and other waters ofthe U.S. We again recommend that these more restrictive
criteria be included in Category L. In addition, the cumulative effect assessment needs to include an
evaluation of the exclusionary occupation impact on navigable waters.

We thank you and your staff for holding the comment period open so that our review could include
the cumulative effect assessment. Without the assessment, our review of the PGP would have been
more difficult and likely incomplete. As stated previously, we request the opportunity to discuss these
comments and recommendations with you prior to your final decisions on the structural and
operational aspects of the Massachusetts PGP.
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Questions concerning these comments should be directed to Mr. Vern Lang of this office at 603-225-
I411.

Sincerely yours,

//L/A-‘-’L___,Mm"‘“

Michael J. Bartlett
Supervisor
New England Field Office



CC:

ES:

Reading File

Laury Zicari, FWS

C. Godfrey, NED, Reg.

D, Webster, EPA

A. Williams, EPA

R, Manfredonia, EPA

R. Janson, EPA

P. Colosi, NMFS

L. Brunoog, MADEP, Wetlands and Waterways
¥ Mead, MA CZM

H. Roddis, MAS

S. Zelinski, MACC
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CENAD-ET-O

MEMORANDUM FOR Commander, New England District

SUBJECT: Revocation of Nationwide Permits (NWPs) in Massachusetts

1. Reference your memorandum dated October 14, 1999, subject: Revocation
of Nationwide Permits (NWPs) in Massachusetts).

2. Based on the authority given to me at Title 33 CFR Part 330.4 (e) and .5, |
determined that it would be in the public interest to revoke the NWPs, based
upon and described in the attached Statement of Findings (SOF), for the State
of Massachusetts, effective November 1, 1999, The attached SOF details the
revocation of the NWPs.

3. The Nationwide Permits are being revoked in Massachusetts to continue to
reduce duplication and potential confusion for the regulated public,
because the State of Massachusetts Programmatic General Permit, effective
on/about December 15, 1999, will be available to authorize these same
activities. The MA PGP has a five-year proven record of streamlining permitting
and protecting the aquatic environment in Massachusetts.

4. Please provide my office with a copy of your Public Notice, as stated in 33
CFR Part 330.5(c}(2), announcing the effective date of this revocation action.

5. Should you have any questions regarding this action, please have your staff
call my Regulatory Program Manager, Ms. Carol Coch, at 718-491-8728.

Atch M. STEPHEN RHOADES
BRIG GEN, USA
Commanding



CENAD-ET-0O (1145}

MEMORANDUM FOR RECORD

SURBJECT: Authorization to Proceed with the Revocation of Nationwide Permits
in the State of Massachusetts - Statement of Findings

1. PROPOSAL: On August 17, 1999, the New England District, Corps of
Engineers issued a public notice soliciting comments on the revocation of the
Nationwide Permits (NWPs) in the State of Massachusetts.

The propoesal to revoke the NWPs and to continue to replace them with a
Programmatic General Permit (PGP} follows similar actions taken in
Massachusetts and the other New England states in the past. These PGPs
have streamlined the Corps regulatory program and have more closely aligned
Corps review with the state regulatory programs.

2. AUTHORITY: Discretionary Authority is defined at 33 CFR 330.4{e]. The
authority and procedures for the Division Engineer to assert his
discretionary authority is found at 33 CFR 330.5 {c}. The Division Engineer
may use his discretionary authority to modify, suspend, or revoke Nationwide
Permits for any specific geographic area, including on a statewide basis. The
Corps must issue a public notice stating its concerns regarding the
environment, give opportunity for comment and opportunity to request a public
hearing, consider fully the view of affected parties, prepare a statement of
findings including comments received and how substantive comments were
considered, notify affected parties of the modification, suspension, or
revocation including effective date, and provide, if appropriate, a
grandfathering period.

On June 8, 1999 and August 17, 1999, public notices soliciting comments on the
reissuance of the MAPGP and the revocation of the NWPs were issued. All
comments were fully considered. Upon approval of this action a public notice will
be issued to notify the public. The notice will state that the reissued MAPGP
contains a grandfathering period for projects issued under the previous MAPGP.

3. COMMENTS RECEIVED: Several comment letters in support of reissuing
the PGP were received in response to the public notice for the PGP.
Commenters included the Federal resource agencies, MA Audubon Society,
Town of Pepperell, and MA Natural Heritage and Endangered Species Program.
No comment letters were received in response to the public notice to revoke the
NWPs in Massachusetts.

4. EVALUATION: This revocation of the NWPs in Massachusetts and continued
replacement with the PGP is based on Corps experience throughout New



England where the PGPs have resulted in a more effective, efficient Federal
Regulatory Program based on good State-Federal participation. The State of
Massachusetts has a state wetlands program of which the Corps took
advantage, where possible, in creating this PGP.

The goals of this effort are multiple:
(1} Provide simplification and streamlining in the regulatory process.

Projects with minimal individual and cumulative effects on the aquatic
environment will be approved administratively under the PGP. Projects with
the potential for more than minimal effects will be subjected to individual
permit review. Project eligibility will fall into two categories defined using the
regional criteria in non-reporting projects (Category 1 and reporting projects
that will be screened (Category II). Non-reporting Category I projects will be
able to proceed upon approval from the Massachusetts Department of
Environmental Protection (MA DEP) without notification to the Corps provided
all terms and conditions of the PGP are met.

Category Il activities require reporting to the Corps and will be reviewed
by the Corps, MA DEP, and the Federal resource agencies (U.S. Fish and
Wwildlife Service, U.S. Environmental Protection Agency, National Marine
Fisheries Service). Through the interagency screening, the Corps will
determine if individual and cumulative adverse environmental impacts are
minimal and whether the project may proceed under the PGP.

Projects that do not meet the terms and conditions of the PGP will
require an individual permit. The individual permit review procedures are not
altered by the PGP. Federal exemptions (which are not necessarily the same as
the State's exemptions) would also not be altered by the PGP, In addition, PGP
authorizations will not be valid until all other required Federal, State, and local
permits and/or certifications are obtained,

{2) Continue increased environmental sensitivity.

The Corps will have the ability to quickly screen many more
projects with the Federal resource agencies in order to decide which impacts
are appropriately reviewed under individual permit procedures. Additionally,
the decision of ineligibility under the PGP will be much simpler and require less
stalf time than the discretionary authority procedures. Although the Corps
reserves the right to take discretionary authority on any project where it
determines it is necessary and in the public interest to do so.

The revocation of the NWP's will continue to allow maximum use of
the PGP and result in a greatly simplified and expedited regulatory
program in Massachusetts. Revocation of the NWPs will also reduce



confusion among the general public in Massachusetts regarding
permitting processes.

5. SUMMARY: The Corps of Engineers should revoke the NWPs in
Massachusetts for the following reasons:
*» MAPGP covers all work authorized by the NWPs plus significantly
more
» Increases efficiency saves money and time for the organization
and the public
# Simplifies the permitting program for the public (based on 3 simple
impact categories tailored to the state’s program)
» Streamlines permit process coordinating Federal and state review
and response (one-stop shopping)
» Eliminates duplication of work between the Corps and MADEP
» Enhances working relationships between the Corps and Federal
and state agencies
» Increases environmental protection {screening with the state provides an
opportunity for greater awareness, than was posstble with the NWPs, of
projects with the potential for more than minimal impacts)
e MAPGP has a highly successful, proven track-record

Also, HQUSACE encourages the use of PGPs and revocation of the NWPs to have
a streamiined general permit program (see HQUSACE guidance memo atiached).
HQUSACE has endorsed the revocation in the past, and more recently in the
aftached guidance memo.

6. DECISION: Pursuart to the authority at 33 CFR 330.4(e) and .5, | hereby
approve this proposal to revoke the NWPs in Massachuselts.

7. REVIEW AND IMPLEMENTATION: The Division Engineer retains the right to
review the effect of these actions and to revise or rescind this decision if the
public interest warrants. The proposal decided herein will be effective as of the
date signed below for a period of five years.

M. STEPHEN RHOADES Date
Brig Gen, USA
Commanding



15 Apnl 1999
CECW-OR

MEMORANDUM FOR COMMANDER, MAJOR SUBORDINATE COMMANDS AND
DISTRICT COMMANDS

SUBJECT: Supplemental Decision Documents Addressing Regional Conditions for the 1999
Nationwide Permits

1. Inthe 1 July 1998, Federal Register notice, we stated that regional conditions will be
necessary to ensure that the new and modified Nationwide Permits (NWPs) will authorize only
those activities with minimal adverse effects on the aquatic environment, individually or
cumulatively. ’

2. Whenever Corps regional conditions are added to an NWP, the Division Engineer must
justify the need for those regional conditions in a decision document that supplements the
national decision document for that NWP (see 33 CFR Part 330.5(c)(iii)). To promote
consistency for these supplemental decision documents, we have developed a template that must
be followed by all Corps Divisions, to ensure that the supplemental decision document
adequately addresses all of the applicable laws and regulations. We are also enclosing a copy of
our decision document for NWP 7 and a copy of the index of Nationwide Permits and conditions
for information purposes.

3. Because of the scrutiny that the new and modified NWPs are subject to, as well as pending
and future lawsuits that involve the NWP program, we must ensure that al] of the decision
documents for the NWPs thoroughly address compliance with Section 404 of the Clean Water
Act and Section 10 of the Rivers and Harbors Act, as well as other applicable laws.

4, The final NWP national decision documents will be issued af the same time the new and
modified NWPs are published in May 1999. We will provide copies of these decision documents
to each division and district office. Each division office must finalize the supplemental decision
documents for Corps regional conditions prior to the publication of the next Federal Register
notice in July 1999. District offices should be prepared to assist their division commanders in
the preparation of these documents. A copy of each supplemental decision document must be
sent to CECW-OR after it is finalized. In the administrative record for the new and modified

NWPs, we will include all of the supplemental decision documents with the national decision
documents.




CECW-OR

SUBJECT: Supplemental Decision Documents Addressing Regional Conditions for the 1999
Nationwide Permits

5. Districts that intend to issue regional general permits and use them in lien of the new and
modified N'WPs must follow a similar process. The information requirements for the national
NWP decision documents are the same as the information requirements for the decision
documents necessary to issue a regional general permit. In other words, a similar amount of
effort is necessary to write the decision documents for these NWPs and regional general permits.

6. If a district has proposed regional conditions that apply to NWPs other than the new and
modified NWPs in the 1 July 1998, Federal Register notice, the regional conditions for those
NWPs must be addressed in a separate decision document. This decision document must contain
the same information as the attached template. There should be a single document for each
regional general penmit.

7. 1 appreciate that the writing of these decision documents will be a long, resource-intensive
effort. However, this effort is necessary to ensure that the NWPs are in compliance with
applicable laws and regulations. Although these documents are voluminous, many of the issues
will be the same for 2 number of the NWPs and therefore much of the documents would consist
of standard language. You only need to modify that text which addresses local issues.

8. Several questions regarding the test for what regional conditions shouid be added have been
asked. The 1 July 1998 Federa! Register notice gives several examples of conditions that would
be appropriate. The bottom line test is that regional conditions need to be added to the extent
that they are required to ensure that no more than minimal adverse effects on the aquatic
environment will occur, Most, if not all, districts will realize additional workload from the
regional conditions. MSCs will evaluate proposed conditions to ensure that workload is not
unreasonably increased by conditions that may not be necessary to meet the minimal effects
threshold. There is not additional funding available, so districts must prioritize their efforts to
accommodate the added workload.

9. Should you have any questions, please contact Mr. David Olson or Mr. Sam Collinson, at
(202) 761-0195,

/signed/
Encls JOHNF. STUDT
Chief, Regulatory Branch
Operations Division
Directorate of Civil Works

DISTRIBUTION:
{SEBE PG 3)



Gaudet, Jody A NAE

From: Adams, Karen K NAE

Sent: Wednesday, December 22, 1959 8§42 AM

To: Gaudet, Jody A NAE

Subject: FW: MA PGP language concern for vernal pools and endangered

«riginal Massage---—-

From: Ed Reiner [mailto: REINER . ED@epamail. epa. gov)

Sent: Tuesday, December 21, 1899 3:14 PM

To: Jody A Gaudet@NAED1 usace.army.mil;

Karen K Adams@nae02.usace.army mil; Matt. Burne@state.ma.us

Cc: MADISON.STAFFORD@epamail.epa.gov, SCHWEISBERG MATT@epamail.epa.gov;
THOMPSON.DOUG@epamall.epa.gov; WEBSTER.DAVID@epamall.epa.gov

Subject: MA PGP language concern for vernal pools and endangered species

habitat

| spoke with Matt Burn from the MA Natural Heritage Program to
understand some of the concerns about the PGP language you were
proposing to revise.

Please understand the following issues are very important to EPA and
the MA Natural Heritage Program who commented on the PGP
re-issuance to the Corps. If we cannot come to a mutual agreement by
e-mail, | suggest a meeting be set up io include our respective
supervisors as well,

1. We need to retain the entire list of organisms for the identification of
the vernal pools. To be more specific, and consistent with the Natural
Heritage Programs official guidelines for the certification of vernal pools |
suggest the following:

... for which one of the following obligate vernal pool organisms; wood
frogs {(Rana syvatica), mole salamanders (Ambystoma spp.), and/or fairy
shrimp (Eubranchipus spp.) has been documented:...or two of the
following facultative species: caddisfly {Trichoptera) larvae casings,
fingernail clams (Sphaeriidae), or amphibious snails (Basammatophora)
has been documented as well as proof that the pool does not contain an
established reproducing fish population {for example it goes dry).

if you want you can state: evidence of vernal pools in accordance with
Massachusetts Natural Heritage Programs "Guidelines for Certification of
Vernal Pools”

The reason why we need 1o include the facultative species is to provide
a mechanism where a consultant, citizen, or agency representative can
identify a vernal poo! in the fall when the pool is dry or in the winter prior
to flooding. Obligate species can not be found all times of the year. This
is why the official guidelines for certification allows two or more
facultalive species and proof that the pool does not contain an
established reproducing fish population to be used for cerfification
pUrposes.

2. Regarding the aduilt fish language, if you change it to the above
fanguage or the specific language in the guidelines for certification, this
would be better then just simply saying "which are free of adult fish.”

3. Regarding our concern {o include the non-depressional state listed
mapped endangered species habitat as requiring screening lgvel review,
| suggest using the language:

species habitat



by stating "and/ocr” we would be including wetlands that are designated
?r?éhe NHPF maps. The reason EPA believes we need to do this is two
old.

1. If someone wanted lo fill less then 5,000 square feet of a federal
non-stale wetland that did not qualify as a vernal pool (depressional
wetiand) but was on the NHP maps as containing endangered species
habitat, the state endangered species program would not know about
the fili since no wetland protection act permit is required.

This fill, however, in EPA's and MA NHP opinians would likely cause more
then minimal impact to the aquatic ecosystem. Important wetlands
serving as habitat for these species shouid nol be allowed to be filled,
without at least the screening level review so that we can determine if in
facl the alteration does or does not qualify for a PGP approval. We

would coordinate with the MA NHP to determine this in the screening
review,

2. Bometimes the existing state system, if it is a regulaled state wetland
containing mapped endangered species habital does not work: ie. the
conservation commission or applicant does not know of or look at the
maps. They don't send a NOI to the NHP. They issue a negative
determination without requiring a NO! so na NOI is sent to the NHP. For all
of these reasons and more that | da not list, the Corps PGP screening of
impacts if it is in a mapped area, would avoid losses of these important
wetlands going on without proper knowledge and consent of the MA

NHP and us feds.

If you need fusther information or clarification of eur request, please cail
me al §17-518-1692. Malt Schewisberg may also be able to assist you.
I also asked Matt Bumn from the MA NHP to e-mail you with some
sugpested language to coincide with the state guidelines for certification
of vernal pools.



Gaudet, Jody A NAE

From: Adams, Karen K NAE

Sent: Wednesday, December 22, 1989 8:43 AM
To: Gaudet, Jody A NAE

Subject: FW: Changes lo proposed PGP language

~~~~~ Original Message--—--

Fror: Burne-FWE, Matt [mailto:Matt Burne@state.ma.us)

Sent: Tuesday, Dacember 21, 1899 4:36 PM

To: Karen. K. Adams@usace.army.mil

Cc: REINER.ED@epamaii.epa.gov; schweisherg.matt@epamail.epa.gov;
thampson.doug@epamail.epa.gov

Subject: Changes to proposed PGP language

Dear Ms. Kirk-Adams,

The Natural Heritage & Endangered Species Program (NHESP) has learned of
recent changes, based on a meeting with consultants, in the language proposed
far ihe statewide Programmatic General Permit for Massachusetts. These
changes relate to the proposed language for Special Inland Waters and
Wetlands, specifically regarding the protection of state-listed rare species
habitats and vernal pools. We would like to offer you comments on the
changes to the proposed language. As currently written, the opportunity to
enhance protection of rare species habitat and vernal pools under the Army
Corps of Engineers wellands permits is compromised.

The definition of Special inland Waters and Wetlands now reads "depressional
waters and wetlands that are designated on the Natural Heritage and
Endangered Species Program...habitat maps and vernal pools." We are
concerned that this will function to undermine proteclion for rare species
habitat and vernal pools. Special Inland Waters and Wetlands are restricted
to depressional walers and wetlands as revised. Non-depressional waters or
wetlands therefore may not be considered Special Inland Waters and Wetlands.
Many rare species utilize wetlands and waters that are not depressional in
character, and it does not seem appropriate to imit the classification to
only depressional waters and wetlands. In addition, individual Gorps
screening for projects occurring in NHESP mapped habitats would provide an
important protection against projects that have not undergone appropriate
state review, or that ogour within federalinon-state wetlands.

The language as rewritten is likely to be Interpreted to mean that only
vernal pools mapped on the NHESP's Estimaled Habitat maps {Certified Vernal
Paoois, in other words) can be considerad Special Inland Walers and Wetlands.
It is my understanding that the Corps would like to exclude Certified Vemnal
Pools, as they are already protected as QOutstanding Resource Waters, but we
believe that the language, as currently written, is likely to be
misinterpreted to mean vernal pools that are mapped by NHESP. We strongly
suggest that vernal pools be more explicilly separated from the NHESP habitat
map in the definition of Special Inland Waters and Wetlands to avokd
confusicn over the intent of the Corps.

We are also concerned with the manner in which vernal pools are defined in
the second sentence. The official definition in the Wetlands Protection Act
(31C CMR 10.04) is

"...confined basin depressions which, at least in mest years, hold water for

a minimum of two continuous months during the spring andfor summer, and which
are free of adult fish _populations_ (emphasis added)... These areas are
essential breeding habitat, and provide other extremely important wildlife

habitat functions during non-breeding season as well, for a variety of

amphibian species such as wood frog (Rana sylvatica) and the spotted
salamander (Ambystoma maculatum), and are important habitat for other



Emphasis is added to "fish populations™ because vernal poois in certain
physiographic settings may occasionally contain fish. However, the
establishment of reproducing populations is what must be considered in the
certification criteria. The "Guidelines for the Certification of Vernal Paol
Habitat" (Massachuselts Division of Fisheries and Wildlife) establish the
official criteria for certification of vernal pools. in the "Guidelines,"

there are several means of documenting the biclogical furiction of a vernal
pool, including, but not limited 1o the presence of wood frogs, mole
salamanders, and fairy shrimp (obligate species). This is critical in that
evidence of obligate species 1s available only belween mid-March and early
June in many pools. The Corps’® original proposed language included the cases
of caddisfly larvae, fingernail clams, or amphibious snail shells as

acceptable indicators of vernal pool habital. These organisms are excellent
indicators of vernal poot habitat outside of the amphiblan breeding season,
especially when pools are dry in the summer, fall, and in some cases through
the winler. The “Guidelines” also permit the certification of vernal pool
habilat based on the presence of these animals. Additional proof that a pool
does not confain an established, reproducing fish population is obvious when
these indicators are collected from a dry pool. We strongly recommend the
retention of these indicators in the definition of vernal pools as Special

Inland Waters and Wetlands.

We hope that these suggestions help in the developrment of appropriate
language for the stalewide Programmatic General Permit for Massachuselis,
Thank you for the opportunity to comment during this process.

Matthew K. Bume
Vernal Pool Ecologist
MA Nalural Heritage & Endangered Species Program



COMMONWEALTH OF MASSACHUSETTS
ExECUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WIKTER STREET, BRBOSTON, MA 02108 617-292-55008

ARGEQ PAUL CELLUCCE ROB DURAND
Gevernor ‘ Secretary
JANE SWIFT LAUREN A LISS
Lisutenant Governor Commigsioner

December 13, 1999

William F. Lawless, P.E.

Chief, Regulatory Branch

Department of the Army

New England District, Corps of Engineers
696 Virginia Road

Concord, MA 01742-2751

Re: Certification of Massachusetts Programmatic Gengral Permit
Dear Mr. Lawless:

Pursuant to Section 401 of the federal Clean Water Act, the Department of
Environmental Protection {DEP) hereby certifies renewal of the Massachusetts Programmatic
General Permit (PGP) subject to the conditions listed below, These conditions have not changed
from our previous certification, as they track our 401 Water Quality Certification Regulations at
314 CMR 9.00 and appropriate requirements of state law.

Since the Department may amend its 401 Water Quality Certification Regulations in the
future, we reserve the nght to amend our PGP certification to coincide with any future changes
to these Regulations. If we do undertake regulatory revisions, we will work closely with your
staff to ensure that our efforts are compatible,

We appreciate the time and effort your staff have invested in refining and improving the
PGP, and thank them for their cooperation and coordination with DEP.

Certification Conditions:

A. For work in Corps’ jurisdiction involving a discharge to waters of the U.S., an individual 40}
water quality certification {WQ(C)} must be obtained from the Massachusetts Department of
Environmental Protection before work can proceed as authorized by this general permit for the
following circumstances (pursuant to M.G.L. ¢.21 Sections 26-53 and regulations at 314 CMR
9.00):

This information is available in aliernate format by calling sar ADA Coordinator #f (6173 574-6872.

GEPR on the Waortd Wide Web: hitp: Heww state.ma.us/dep
Prisied on Recyeiad Papar



(1) More than 5000 sq. ft. Any activity in an area subject to 310 CMR 10.00 which is also
subject to 33 (J.S.C. 1251, et seq., and will result in the loss of more than 5000 square feet
cumulatively of bordering and isolated vegetated wetlands and land under water.

(2) Owtstanding Resource Waters. Any activity resulting in any discharge of dredged or fill
material to any Outstanding Resource Water,

(3) Real Estate Subdivision. Any discharge of dredged or fill material associated with the
creation of a real estate subdivision, unless there is a recorded deed restriction providing notice
to subsequent purchasers imiting the amount of fill for the single and complete project to less
than 5000 square feet cumulatively of bordering and isolated vegetated wetlands and land under
water and the discharge is not to an Outstanding Resource Water. Real estate subdivisions
include divisions where approval is required and where approval is not required under the
Subdivision Control Law, M.G L. ¢.41, Sections 81K-81GG. Discharges of dredged or fill
material to create the real estate subdivision include but are not limited to the construction of
roads, drainage, sidewalks, sewer systems, buildings, septic systems, wells, and accessory
structures.

(4) Activities Exempt under M.G.L. ¢.131, Section 40. Any activily not subject to M.G.L. ¢.131,
Section 40 which is subject to 33 U.S.C. 1251, et seq., and will result in any discharge of
dredged or fill material to bordering vegetated wetlands or land under water.

(5} Routine Maintenance. Routine maintenance of existing channels, such as mosquito control
projects or road drainage maintenance, that will result in the annual toss of more than 5000
square feet cumulatively of bordering and isolated vegetated wetland and land under water will
be ¢valuated under the cnteria of 314 CMR 9.06. A single apphication may be submitted and a
single certification may be i1ssued for repeated routine maintenance aclivities on an annual or
multi-year basis not to exceed five years.

(6) More than 5000 sq. ft. of Isolated Vegetated Wetlands. Any activity in an area not subject to
the jurisdiction of M.G.L. ¢. 131, Section 4{, which is subject to 33 U.S.C. 1251 et seq. (i.e.,
isolated vegetated wetlands) which will result i the loss of more than 5000 square feet
cumulatively of bordering and isolated vegetated wetlands and land under water.

(7) Rare and Endangered Species Habitat in Isolated Vegetated Wetlands. Any activity resulting
in the discharge of dredged or fill material to an isolated vegetated wetland that has been
identified as habitat for rare and endangered species.

(8) Salt Marsh. Any activity resulting in the discharge of dredged or fill material in any salt
marsh.

(9) Individual 404 Permit. Any activity subject to an individual Section 404 permit by the Corps
of Engineers.

(10} Agricultural Limited Project (Agricultural work not exempt under M, G.L. ¢. 141, Section
40, referenced in and performed in accordance with 310 CMR 10.33(5)). Provided the activity
does not result in any discharge of dredged or fill material to an QOutstanding Resource Water,
such work will be presumed to meet the criteria of 314 CMR 9.06 where a comparable
alternatives analysis is performed by the Natural Resources Conservation Service and included in
the Notice of Intent.



(11) Discretionary Authority. Any activity where the Department invokes discretionary
authority to require an application based on cumulative effects of activities, cumulative effects
from the discharge of dredged or fill material to bordering or isolated vegetated wetlands or land
under water, or other impacts that may jeopardize water quality. The Drepartment will issue a
written notice of and statement of reasous for its determination to invoke this discretionary
authority not later than ten business days afier its receipt of an Order of Conditions.

(12) Dredging Greater than 100 ¢.v. Any dredging or dredged material disposal of more than
100 cubic yards in navigable waters.

Activities identified at 314 CMR 9.03(1)~(6} do not require an individual 401 Water
Quality Certification.

B. A Final Order of Conditions under the Wetlands Protcction Act, M.G.L. ¢.131, 5.40, must be
obtained prior to work for activities subject to jurisdiction as defined in 310 CMR 10.02.

C. A license or permmut under the Public Waterways Act, M.G.L. ¢.91, must be obtained prior to
work for activities subject to jurisdiction as defined in 310 CMR 9.05.

Please contact me at {617) 292-5975 or L@is Bruinooge at (617) 292-5928 if we can be of
any further assistance.

, Assistant Commissioner, BRP

ce: Lois Bruinooge, Director, Wetlands & Waterways Program

pep.doc



Gaudet, Jody A NAE

From: Gaudet, Jody A NAE

Sent: Thursday, October 28, 1899 8:36 AM

To: Keily, Grant NAE

Ce: Godfrey, Christine A NAE; Adams, Karen K NAE
Subject: RE: MA PGP t.0.y. Language

Grant,

I spoke with Vern regarding your proposed language for the Cat I TOY restriction. He
said that they are willing to change the TOY from July 15-October 1 to July 1-October
1. This will be consistent with the RIPGP and CTPGP. They are not willing to prepare
written responses to requests directly from applicants.

On somewhat of a side not, he said that they have found that MHD is not always
prepared when they request changes to the TOY restriction. They should have
information on the system such as warm/coid habitat, species nearby, recreational
use.

e (riginal Message-ne-

From: Kaliy, Granl NAE

Sent; Thursday, October 14, 1909 1:01 PM
To: Gaudet, Jody A NAE

Subject: MA PGP Loy, Language

<< File: pgp time of year language.doc >>



PROPOSED MODIFIED LANGUAGE FOR SPECIAL CONDITION # 17 OF
MA PGP

Item [d) For projects which otherwise meet the terms of Category I,
instream construction work shall be conducted during the low flow
period July 15 — October 1 in any year; projects having in-stream work
that is not to be conducted during that time period are ineligible for
Category [, unless the proponent has sought and received a written
opinion from the USFWS that the time-of-year construction window may
be extended, or is not applicable with regard to work at the specific
project site. Projects not meeting these time-of-year restrictions are
ineligible for Category I, and shall be screened pursuant to Category I,
regardless of the waterway and wetland fill and/or impact area.
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CENAE-CO-R October 19, 1999
MEMORANDUM FOR Carol Coch, Regulatory Program Manager
SUBJECT: Revocation of Nationwide Permits (NWPs} in Massachusetts

1. Attached is a side-by-side comparison of the NWPs and the
Massachusetts Programmatic General Permit (PGP, as you requested.

2. Please note that the PGP is more comprehensive than the NWPs and
covers more types of projects than the NWPs, with greater efficiency of
review and no sacrifice of environmental protection.

3. Also, attached is the revocation request for the NWPs in
Massachusetts and supporting documentation for the Division
Engineer's decision.

4. Please contact Ms. Christine Godfrey at (978) 318-8673 if you have
any questions.

WILLIAM F. LAWLESS, P.E. -~
Chief, Regulatory Branch { %
Construction/Operations Division R
Cc: PN
Leonard Kotkiewicz - NAD A
PE\%&%,/
wséf =

By e



COMPARISON: NWPs to MAPGP

Nationwide Permits

MAPGP

MAPGP Summary

1. Aids to Navigation

B. Tidal or Navigable Waters, (g} Miscellaneous, Category
I

2. Structures in Artificial
Canals+

B. Tidal or Navigable Waters, (f) Pile-supported Structures
and Floats, Category I or Category Il depending on size of
structure and presence or absence of gpecial agquatic sites.

3. Maintenance

A, Inland Waters and Wetlands, {¢) Repair and
Maintenance of Authorized Fills, Category I (currently
serviceable, no expansion or change in use) or Category Il
(non-serviceable, expansion <1 acre, and /or change in
use).

B. Tidal or Navigable Waters, {b} Repair and Maintenance
Work, Category I (currently serviceable, no expansion or
change in use} or Category I { non-serviceable, expansion
<] acre, and/or change in usej.

4, Figh and Wildlife Harvesting,
Enhancement, and Attraction
Devices and Activitiese

B. Tidal or Navigable Waters, (g) Miscellaneous, Category
I

5. Sclentific Measurement
Devices* - discharge limited fo
25 ¢y

B. Tidal or Navigable Waters, {g} Miscellaneous, Category I
{no limitation on velume of discharge). &

6. Burvey Activities+

B. Tidal or Navigable Waters, {g} Miscellaneous, Categary
) |

7. OQutfall Structures+

B. Tidal or Navigable Waters, (g} Miscellanecus, Category
I

8. 0il and Gas Structures+

B. Tidal or Navigable Waters, (g] Miscellaneous, Category
LY

9, Structures in Fleeting and
Anchorage Areas

B. Tidal or Navigable Waters, {) Moorings, Category I
{absence of vegetated shallows) or Category II (presence of
vegetated shallows).

10. Mooring Buoys

B. Tidal or Navigable Waters, {e} Moorings, Category
{absence of vegetated shallows) or Category II (presetice of
vegetated shallows].

11, Temporary Recreational
Structures

B. Tidal or Navigable Waters, (g) Miscellaneous, Category
I

12. Utility Line Discharges

B. Tidal or Navigable Waters, {(g] Miscellaneous, Category
II

+ Rarely, if ever, occur in New England
¢ PGP covers more projects than NWPs. Minimal impact based on effects of fill, therefore any tvpe of project could qualify, i.e. not limited

to 44 (+/-) discrete activities.

Category I (non-reporting)

« Satisfy all MAPGP General Conditions
s Receive all applicable local and state
wetland perimits

Category 11 {reporting to Corps with
screening)

« PGPs cover work formerly authorized by
NWPs and a significant number of 1Ps. 1P
workload has decreased with the use of
the PGPa.

« >95% of all work in MA is authorized
under the PGP.

* PGP applications are processed in 15-30
days.

« State and Federal screening insures
adequate environmental protection.

» PGPs have general Categories that allow
the Corps, state, and Federal resource
agencies to quickly review many
applications and determine if projects will
have minimal impacts, instead of having
permits for rigidly defined activities with
iess review.

Application Procedures

+ Application submitted to state

« State determines application complete
» State instructs applicants to send copy
of complete application to Corps

» Corps reviews with state and Federal
resource agencies

» Joint site visit with state, if needed

» Corps sends letter stating eligible for
Category II, need additional information,
or Individual permit required.




13. Bank Stabilization - < 300 ft
and « 1 ¢.y. flinear ft.

A. Inland Waters and Wetlands, (b} Bank Stabilization
Projects, Category I {<500 ft. and <1 c.y./linear ft., no
wetland fill, TOY restriction} or Category II (>500 ft.
and/or >1 c.y./linear ft.}¢

B. Tidal or Navigable Waters, (a) Fill, Category II (<1 acre,
no permanent fill in special aquatic sites). ¥

14. Road Crossings -~ fill limited
to 1/3 of an acre and no more
than 200 linear {t in special
aquatic sites

A. Inland Waters and Wetlands, (a) New Fill/Excavation
Discharges, Category I (<5,000 s.f., no work in special
inland waters and wetlands, such as vernal pools, but no
Hmit on length) or Category II {5,000 s.f. - 1 acre, but
no limit on lengthj.4

B. Tidal or Navigable Waters, {a} Fill, Category II (<1 acre,
no permanent fill in special aquatic sites].

15, U.8. Coast Guard Approved
Bridges — no causeway and
approach fills

B. Tidal or Navigable Waters, (g} Miscellaneous, Category
II and B. Tidal or Navigable Waters, {a} Fill, Category II
{<1 acre, no permanent fill in special aquatic sites). ¥

16. Return Water from Upland
Contained Dizposal Areas

B. Tidal or Navigable Waters, {c] Dredging, Category 1 or
Category H, depending on volume dredged.

17. Hydropower Projectss -
generating capacity <5000 kW

A, Inland Waters and Wetlands, {a} New Fill/Excavation
Discharges, Category I (<5,000 s.1, no work in special
inland waters and wetlands such as vernal pools, but no
Hmit on generating capacity)} or Category II (5,000 a.f. —
1 acre, but no limit on generating capacity]. ¥

18. Minor Discharges ~
discharges limited to 25 c.y.
below OHW or HTL, <1/10 acre
impacts in special agquatic sites

A, Inland Waters and Wetlands, {a) New Fill/Excavation
Discharges, Category I (<B,000 a.f., no work in special
inland waters and wetlands such as vernal pools} or
Category II (5,000 s.f. - 1 acre]. ¥

B. Tidal or Navigable Waters, (a} Fill, Category II (<1 acre,
no permanent fill in special aguatic sites). ¢

19, Minor Dredging - <25 c.v.
with upland disposal

B. Tidal or Navigable Waters, (c] Dredging, Category 1
{<1,000 ¢.¥., upland digposal, TQY restriction, no impacts
to special aquatic sites) or Category II {maintenance
dredging » 1000 c.y., allows open water disposal).

The PGP also allows up to 25,000 c.y. of new dredging
with upland or open water disposal under Category II.%

+ Rarely, if ever, occur in New England

i PGP covers more projects than NWPs. Minimal impact based on effects of fill, therefore any type of project could qualify, i.e. not limited

to 40 (+/-) discrete activities.




20. Ol Bpill Cleanup+

B. Tidal or Navigable Waters, (g} Miscellaneous, Category
1

21. Surface Coal Mining
Activitiese

B. Tidal or Navigable Waters, (g) Miscellaneous, Category
I

22. Removal of Vessels+

B. Tidal or Navigable Waters, (g} Miscellaneous, Category
IL

23. Approved Categorical Varies.
Exclusions
24, Btate Administered Section | N/A

404 Programs

25, Structural Discharges

A. Inland Waters and Wetlands, (a) New Fill/Excavation
Discharges, Category I (<5,000 s.f., no work in special
inland waters and wetlands such as vernal pools) or
Category II (5,000 s.f. — 1 acre}.

B. Tidal or Navigable Waters, {a) Fill, Category Il {<1 acre,
no permanent fill in special aguatic sites].

26. Headwaters and Isolated
Water Discharges - all
discharges < 3 acres, if » 1/3
acre requires notification to
Corps; NED modified NWP 26 to
restrict fills to one acre.

A, Inland Waters and Wetlands, (a) New Fill/Excavation
Discharges, Category I (<5,000 s.f., no work in special
inland waters and wetlands such as vernal pools} or
Category I (5,000 s.f. ~ 1 acre).

PGP fill categories are not limited to headwaters/
isolated waters, ¥

B. Tidal or Navigable Waters, (a) Fill, Category JI {<] acre,
no permanent fill in speciai aguatic sites).

27. Wetland and Riparian
Restoration and Creation

A. Inland Waters and Wetlands, (a) New Fill/Excavation
Discharges, Category II (allows restoration of any

Activities aguatic resource). ¢
B. Tidal or Navigable Waters, {a} Fill, Category II (allows
restoration of any agquatic resource). ¢
28. Modifications of Existing B. Tidal or Navigable Waters, {f} Pile-supported Structures
Marinas and Floats, Category IT.

29. Single-Family Housing ~
discharges < % acre

A. Inland Waters and Wetlands, (a} New Fill/Exzcavation
Discharges, Category I (<5,000 s.f., no work in special
inland waters and wetlands such as vernal pools) or
Category II (5,000 s.f. — 1 acre). ¥

+ Rarely, if ever, occur in New England

¥ PGP covers more projects than NWPs. Minimal impact based on effects of fill, therefore any tvpe of project could qualify, i.e. not Iimited

to 40 (+/-) discrete activities,




30. Moist 86il Management for
Wildlifes

A. Inland Waters and Wetlands, {a} New Fill/ Excavation
Discharges, Category I (<5,000 s.1., no work in special
inland waters and wetlands such as vernal pools) or
Category II (5,000 s.f. - 1 acre).

31. Maintenance of Existing
Flaod Control Projects

A. Inland Waters and Wetlands, {c} Repair and
Maintenance of Authorized Fills, Category I (currently
serviceable, no expansion or change in use} or Category Il
(non-serviceable, expansion <1 acre, and/or change in
usej.

B. Tidal or Navigable Waters, {b) Repair and Maintenance
Work, Category I (currently serviceable, nc expansion or
change i usej or Category Il { non-serviceable, expansion
<1 acre, and/or change in use).

32. Completed Enforcement
Actions ~ discharges < 5 acres of
nontidal wetlands and < 1 acre of
tidal wetlands

Depends on type of work, mainly covered by A. Inland
Waters and Wetlands, {a} New Fill/ Excavation Discharges,
Category I («5,000 s.f, no work in special inland waters
and wetlands such as vernal pools) or Category II {5,000
a.f, - 1 acrel,

33, Temporary Construction,
Access, and Dewatering

A. Inland Waters and Wetlands, (a) New Fill/Excavation
Discharges, Category I {<5,000 s.f., no work in special
inland waters and wetlands such as vernal pools) or
Category Il {5,000 s.f ~ 1 acre}.

B. Tidal or Navigable Waters, {a) Fill, Category H {<1 acre,
no permanent fill in special aquatic sites),

34, Cranberry Production
Activities - disturbance < 10
acres

A. Inland Waters and Wetlands, {a) New Fill/Excavation
Discharges, Category I (<5,000 s.f., no work in special
inland waters and wetlands such as vemnal pools) or
Category II (5,000 s.f. — 1 acre).

f
B. Tidal or Navigable Waters, (a] Fill, Category Il [<1 acre,
no permanent {ill in special aguatic sitesl.

35. Maintenance Dredging of
Existing Basing

B. Tidal or Navigable Waters, {c) Dredging, Category I
{<1,000 c.y., upland disposal, TQY restriction, no impacts
to special aquatic sites) or Category II (maintenance
dredging »1000 c.y., allows open water disposal). ¥

The PGP also allows up to 25,000 ¢.y. of new dredging
with upland or open water disposal under Category II.%

¢ Rarely, if ever, occur in New England

¥ PGP covers more projects than NWPs. Minimal impact based on effects of fill, therefore any type of project could qualify, i.e. not limited

to 40 (+/-} discrete activities.




36. Boat Ramps — ramp < 20 ft
wide

A, Inland Waters and Wetlands, (a) New Fill/Excavation
Discharges, Category I (<5,000 s.£., no work in special
inland waters and wetlands such as vernal pools, but no
limit on width} or Category II (5,000 s.f. -~ 1 acre, but
no limit on width). ¢

B. Tidal or Navigable Waters, {a) Fill, Category 1I {(<1 acre,
no permanent fill in special aquatic sites, but no limit on
width}. ¢

37. Emergency Watershed
Protection and Rehabilitation*

A. Inland Waters and Wetlands, {a} New Fill/ Excavation
Discharges, Category 1 (<5,000 s.{,, no work in special
inland waters and wetlands such as vernal pools) or
Category Il (5,000 s.f. - 1 acre].

B. Tidal or Navigable Waters, (a) Fill, Category II (<1 acre,
no permanent §11 in special aquatic sites).

38. Cleanup of Hazardous and
Toxle Waste+

A. Inland Waters and Wetlands, {a} New Fill/Excavation
Discharges, Category I {<5,000 s.f., no work in special
inland waters and wetlands such as vernal pools) or
Category I (5,000 s.f. - 1 acre).

B. Tidal or Navigable Waters, {a] Fill, Category II {<1 acre,
no permanent fill in special aquatic sites),

40, Farm Buildings+ - ¢crop
production prior to December 23,
1985, discharges < 1 acre, notify
Corps if within 500 linear ft of
any flowing water

A. Inland Waters and Wetlands, [a}) New Fill/ Excavation
Discharges, Category I {<5,000 s.I., no work in special
inland waters and wetlands such as vernal pools, no
minimal distance from flowing water} or Category II
(5,000 a.£ - 1 acre}. ¥

B. Tidal or Navigable Waters, {a) Fill, Category Il {<1 acre,
no permanent fill in special aquatic sites).

* Rarely, if ever, occur in New England

% PGP covers more projects than NWPs. Minimal impact based on effects of fill, therefore any tvpe of project could qualify, i.e. not limited

to 40 {+/-} discrete activities.




NEW ENGLAND PROGRAMMATIC GENERAIL PERMITS
{prepared by the New England District, updated 3/20/98}

In 1980, the New England Division (NED) implemented the first broad-based
programmatic general permit (PGP) in Maine that was based on the state's
regulatory program and integrated the Federal resource agencies through screening
and ability for automatic kick-out to individual permit. This PGP had no discrete
categories of work, but rather operated based on a consensus decision of minimal
environmental impact.

In the early 1990’s, NED decided to integrate all of its general permits,
including the Nationwide Permits, into the state PGPs to simplify and streamline
Federal permitting for the public. There are now six comprehensive PGPs in place
in the six New England states, covering all minimal impact work {(section 404,
Section 10, and dredging with open water disposal). These PGPs are structured into
three categories as follows: minor work that is regulated by the state, which is non-
reporting to the Corps of Engineers up to certain impact levels; work that is
screened regularly by the Corps, Federal Resource Agencies, and in some cases
state agencies for a determination of PGP eligibility; and work exceeding certain
impact levels or kick-out as a result of screening, which requires an individual
permit. The category levels are based on thresholds within the state regulatory
program and Federal consensus regarding minimal impact projects.

The PGPs now cover up to 98% of the permit workload in a state. All PGP
reviews are complete within 15-30 days of receipt of a complete application.
In most states, applications are filed with the state agency and the Federal
screening is virtually transparent to applicants, unless contact is needed to
request additional information or if a project will be "kicked out” and subjected to
individual permit review. Also, in most states, the Federal approval is included in or
attached to the approval letter from the state. Since the PGP is based on stated
thresholds, the Federal process has been significantly simplified and streamlined for
the public.

The PGPs also maintain or enhance environmental protection because
more projects are quickly screened with the opportunity for modification, mitigation,
or kick-out than under the previous general permit scheme. The PGPs also contain
a number of special conditions to protect endangered species, historic resources,
and other issues of federal concern. The PGPs use the Federal wetlands definition
and retain the Corps ability to exercise discretionary authority whenever necessary.

New England PGPs have received wide support from states, environmental
interests, and applicants. They cover project formerly authorized by the Nationwide
Permit program, regional general permits, Letters of Permission, and more, but with
efficient environmental oversight by the Corps of engineers, states, and Federal
resource agencies, Applicants have commented favorably about the simplicity,
predictability, and efficiency of the PGPs.

Please contact Ms. Christine Godfrey at the New England District for
additional information at (978) 318-8673 or write Regulatory Branch, CENAE-CO-R,
696 Virginia Road, Concord, Massachusetts 01742,



CENAE-CO-REG October 14, 1999

MEMORANDUM THRU Carol Coch, Regulatory Program Manager
FOR Commander, U.S. Army Engineer Division, North Atlantic
SUBJECT: Revocation of Nationwide Permits (NWPs) in Massachusetts

1. The NWPS in the State of Massachusetts will continue to be replaced
by the comprehensive Programmatic General Permit (PGP) which will be
reissued on/about November 1, 1999. Successful PGPs, including the
MA PGP in place for the past five years, have replaced the NWPs
throughout New England and have been widely supported.

2. Revocation of the NWPs in Massachusetts will allow the New England
District to continue to fully utilize the PGP, to streamline the permit
review process, and to maintain high efficiency for the public. The
authority to revoke NWPs on a statewide basis is at the Division Engineer

level pursuant to Title 33 CER Part 330.4 (e) and .5. %_
3. In Public Notices dated June 8, 1999 and August 17, 1999 (e
(attachments 1 and 2}, the New England District proposed to reissue the ﬁ
PGP and revoke all NWPs in Massachusetts. ; "
4, Oflcc Revocation Decision and Statement of Findings (attachment 3} kehs i
are _szgnee:;l, the District Regulatory Branch will issue the final Public ’
Notice to inform the public of the decision to revoke the NWPs and to vt
reissue the PGP. =

{an cf'ﬂs (l“‘

4 é 1 ‘ i

3 Attachments Lo |

BRIAN OSTERNDORF
Z
D

COL, EN
Commanding




CENAD-ET-O

MEMORANDUM FOR Commander, New England District

SUBJECT: Revocation of Nationwide Permits (NWPs) in Massachusetts

1. Reference your memorandum dated October 14, 1999, subject:
Revocation of Nationwide Permits (NWPs) in Massachusetts).

2. Based on the authority given to me at Title 33 CFR Part 330.4 (¢} and
.5, I determined that it would be in the public interest to revoke the
NWPs, based upon and described in the attached Statement of Findings
(SOF), for the State of Massachusetts, effective November 1, 1999. The
attached SOF details the revocation of the NWPs.

3. The Nationwide Permits are being revoked in Massachusetts to
continue to reduce duplication and potential confusion for the regulated
public, because the State of Massachusetts Programmatic General
Permit, effective on/about November 1, 1999, will be available to
authorize these same activities. The MA PGP has a five-year proven
record of streamlining permitting and protecting the aguatic environment
in Massachusetts.

4. Please provide my office with a copy of your Public Notice, as stated in
33 CFR Part 330.5(c){2), announcing the effective date of this revocation
action.

3. Should you have any questions regarding this action, please have
your staff call my Regulatory Program Manager, Ms. Carol Coch, at
718-491-8728.

Atch M. STEPHEN RHOADES
BRIG GEN, USA
Commanding



CENAD-ET-O (1145)

MEMORANDUM FOR RECORD

SUBJECT: Authorization to Proceed with the Revocation of Nationwide
Permits in the State of Massachusetts — Statement of Findings

1. PROPOSAL: On August 17, 1999, the New England District, Corps of
Engineers issued a public notice soliciting comments on the revocation of
the Nationwide Permits (NWPs) in the State of Massachusetts.

The proposal to revoke the NWPs and to continue to replace them
with a Programmatic General Permit (PGP) follows similar actions taken
in Massachusetts and the other New England states in the past. These
PGPs have streamlined the Corps regulatory program and have more
closely aligned Corps review with the state regulatory programs.

2. AUTHORITY: Discretionary Authority is defined at 33 CFR 330.4{¢)].
The authority of the Division Engineer to assert his discretionary
authority is found at 33 CFR 330.5. The Bivision Engineer may use his
discretionary authority to modify, suspend, or revoke Nationwide Permits
for any specific geographic area, including on a statewide basis. The
Corps must issue a public notice stating its concerns regarding the
environment, give opportunity for comment and opportunity to request a
public hearing, consider fully the view of affected parties, prepare a
statement of findings including comments received and how substantive
comments were considered, notify affected parties of the modification,
suspension, or revocation including effective date, and provide, if
appropriate, a grandfathering period.

3. COMMENTS RECEIVED: Several comment letters in support of
reissuing the PGP were received in response to the public notice for the
PGP. Commenters included the Federal resource agencies, MA Audubon
Society, Town of Pepperell, and MA Natural Heritage and Endangered
Species Program. No comment letters were received in response to the
public notice to revoke the NWPs in Massachusetts.

4. SUMMARY AND DECISION: This revocation of the NWPs in
Massachusetts and continued replacement with the PGP is based on
Corps experience throughout New England where the PGPs have resulted
in a more effective, efficient Federal Regulatory Program based on good
State-Federal participation. The State of Massachusetts has a state
wetlands program of which the Corps took advantage, where possible, in
creating this PGP.



The goals of this effort are multiple:

(1} Provide simplification and streamlining in the regulatory
process. '

Projects with minimal individual and cumulative effects on the
aquatic environment will be approved administratively under the PGP.
Projects with the potential for more than minimal effects will be
subjected to individual permit review. Project eligibility will fall into two
categories defined using the regional criteria in non-reporting projects
(Category I} and reporting projects that will be screened {(Category II).
Non-reporting Category I projects will be able to proceed upon approval
from the Massachusetts Department of Environmental Protection (MA
DEP) without notification to the Corps provided all terms and conditions
of the PGP are met.

Category II activities require reporting to the Corps and will be
reviewed by the Corps, MA DEP, and the Federal resource agencies {U.5.
Fish and Wildlife Service, U.S. Environmental Protection Agency,
National Marine Fisheries Service). Through the interagency screening,
the Corps will determine if individual and cumulative adverse
environmental impacts are minimal and whether the project may proceed
under the PGP.

Projects that do not meet the terms and conditions of the PGP will
require an individual permit. The individual permit review procedures
are not altered by the PGP. Federal exemptions (which are not
necessarily the same as the State's exemptions) would also not be altered
by the PGP. In addition, PGP authorizations will not be valid until all
other required Federal, State, and local permits and/or certifications are
obtained.

(2) Continue increased environmental sensitivity.

The Corps will have the ability to quickly screen many more
projects with the Federal resource agencies in order to decide which
impacts are appropriately reviewed under individual permit procedures.
Additionally, the decision of ineligibility under the PGP will be much
simpler and require Iess staff time than the discretionary authority
procedures. Although the Corps reserves the right to take discretionary
authority on any project where it determines it is necessary and in the
public interest to do so.

The revocation of the NWP's will continue to allow maximum use of
the PGP and result in a greatly simplified and expedited regulatory
program in Massachusetts. Revocation of the NWPs will also reduce



confusion among the general public in Massachusetts regarding
permitting processes.

The proposal to revoke all Nationwide Permits in the State of
Massachusetts is hereby adopted.

5. REVIEW OF ACTIONS: The Division Engineer retains the right to
review the effect of these actions, and to revise or rescind this decision if
the public interest warrants. Unless specifically revised or rescinded, the
decisions made herein remain in effect until November 1, 2004.

6. IMPLEMENTATION: The proposal decided herein will be effective on
November 1, 1999 or upon approval by the undersigned, whichever is
later.

M. STEPHEN RHOADES Date
Brig Gen, USA
Commanding



THe CommonwEaLTh oF MASSACHUSETTS
Exegcurive OFFICE 0F ERNVIRONMENTAL AFFAIAS

Orrice op CoasTal ZoNE MANAGEMENT 7 r
1003 CAMBRIDGE STREET, BOSTON, MA 02202
(617} 626-1200 FAX (817} 626-1240 R I

QOctober 8, 19494

William F. Lawless, PELC

Department of the Army

New England District, Corps of Engineers
696 Virginia Road

Concord, MA 01742-2751

RE: Federal Consistency Cenification: Renewal of the Massachusetts
Programmatic General Permit; Statewide

Dear Mr. Lawless:

The Massachusetts Coastal Zone Management (MCZM) office has completed its review
of the proposed renewal of the Massachusetts Programmatic General Permit (PGP). In
the course of our review, MCZM has recommended and your staff have accepted the
following modifications to the draft PGP included with the Corps’ Public Notice dated
June 8, 1999;

Stormwater - the Massachusetts Stormwater Management Policy as described in
“Stormwater Management, Volume One:Stormwater Policy Handbook’, March
1997, ef seq. will be referenced in PGP Condition 19. Discharge of Pollutants.

Coastal Bank Stabilization - the following general condition will be added to the
PGP:

Coastal bank stabilization projects involving reconstruction or
maintenance of an existing structure should be designed to minimize
environmental effects to the maximum extent practicable (includes
minimization ol scour, ¢1¢. ).

With these modifications, we concur with your certification and find that the activity as
proposed is consistent with the MCZM enforceable program policies.

If the above-referenced proposal, which has received this concurrence from MCZM, is
modified in any manner or is noted to be having effects on the coastal zone or ifs uses
that are substantially different than originally proposed, please submit an explanation of
the nature of the change to this Office pursuant to 301 CMR 21.17 and 15 CFR 930.66.

P
ARQED PAUL CELLUCCH GOVERNOR. JANE BWIFT LIEUTENANT GOVERNCR, BOB DURAND, SECRETaRY, THOMAS W. SIKINNER, DIRECTOR

WWw, sLate. ma. s/ ezm/

O



Thank vou and your staff for your cooperation with MCZM on the development and
renewal of the PGP. We have found this permit to be a particularly effective tool for
protecting environmental resources while limiting the permitting process for eligible
projects.

Sincerely,

J 1
s i A

Thomas W. Skinner,
Director

TWS/IWM

Ce: Christine Godfrey,
Regulatory Branch, US Army Corps of Engineers
Karen Kirk Adams, Chief
Regulatory Branch, US Army Corps of Engineers



1999 01470

Chaisson, Bettina M NAE

From: Gaudet, Jody A NAE

Sent: Tuesday, June 01, 1999 11:52 AM

To: Chaisson, Bettina M NAE; Lally, Laura A NAE
Subject; new file

Tina or Laura,

When you get a chance, please open a file for the MA Programmatic General Permit. Put
Chris as the Section Chief, if possible. If not, put Karen. Let me know what the number is.
I will take care of the rest.

Thanks,
Jody



Gaudet, Jody A NAE

From: Doug Thompson {thompsongiecr.gov]

Sent: Tuesday, October 12, 1989 11:05 PM

To; 'ED REINER ' "Jody. A.Gaudet@@nae02.usace.army.mil ’; 'Eric. Hutchins@necaa.gov
‘Christine.a.godfrey@usace.army.mil '} "Jody. A.Gaudet@usace.army.mil’

Cc: Droug Thompson; ‘ALAFAT BETH@epamail.epa.gov .

‘MADISON.STAFFORD@epamail.epa.gov . MANFREDONIA RONALD@epamait.epa.gov
'‘SCHWEISBERG.MATT{@epamail.epa.gov ', "'WEBSTER.DAVIDepamail.epa.gov |
‘Philip_Morrison@fws.gov ', 'Karen. K Adams@nael2.usace.ammy.mil
‘Jack Terrill@noas.gov ', 'Peter. Colosi@noaa.gov’

Subject: RE: MA PGP modification. -Reply

| agree with the proposed change and £d's commentary about B, Doug

-----Original Message-----

From: ED REINER

To: Jody A Gaudet@nael2 usace.army.mil; Eric.Hutchins@noaa.gov; Christine.a.godfrey@usace.army.mil;
Jody A Gaudet@usace army.mit

Cc: thompson@ecr.gov; ALAFAT BETH@epamail.epa.gov,; MADISON.STAFFORD@epamail.epa.gov,
MANFREDONIA RONALD@epamail.epa.gov, SCHWEISBERG MATT@epamail.epa.gov;
WEBSTER.DAVID@epamail epa.gov; Philip_Morrisonbfws.gov; Karen K Adams@nzel2. usace.army.mil;
Jack Terrill@noaa.gov; Peter Colosi@noaa.gov

Sent: 10/7/99 5:26 AM
Subject: RE: MA PGP modification. -Reply

Jody and others.

| should have re-read that section. | did not
realize that "we” already made the improvement.
On the wording, however which siates:

Any amount of fill associated with proactive
wetland restoration. ..

Should or could this be clerified fo include
excavalion discharges and secondary impacts?
Some projects may involve excavation of
sedimenis from storm drain input or other
sources,

in regard to other Special Aguatic Sites, we
probably only will have two types of projects.

Eel grass planting projects and dam removal
projects. | belleve one or two eel grass planting
projects have probably proceeded under
Category 2 approval to date, so this may not be
a probiemn.

The dam removals, are intended to restore free
flowing streams, rivers, with riffles and pool
habitat if it's that type of river, and natural
sediment movement patterns and fish passagse.
Dam removals require minimal fill, in fact it can
be just an excavation discharge if no cofferdam



is involved, however, the secondary impacts to
artificially created {impounded wetlands) or
downstream flow patlerns are what could exceed
one acre,

| understand that changing upstream wetlands in
the cases to date, have not caused great
concern, and have in fact resulted in restoring
the natural riverine wetlands in the modified,
lowered upstream water levels.

You may be interested in knowing that several
dam removals in CT, and 7 or 8 in Maine, were
allowed under Category 2 or 1 in those states,
despite greater then one acre of madified
impoundment upstream, and downstream
affects. So perhaps it is differently interpreted
by the staff involved in the different units of the
Corps. | would like the Massachusetts section,
lo lreat these projects like the CT and ME units
did for consistency,

>>> "Gaydet, Jody A NAE®

<Jady A Gaudet@nae02 usace.army.mil>
10/07/99 07 :54am >>>
The public notice issued on June 8, 1999 for the
PGP included language

allowing proactive inland wetland restoration
[r)m;ez:is with any amount of

il under Category Il With that and the mod
done in February, we will

allow tidal and non-tidal wetland restoration
projects to be reviewed under
the Category }l proocess. The question now is if
we want to change "wetland

restoration projects” to "special agquatic site
restoration projects”. |
would also like to hear from FWS on this., Phil,
please forward to Vern for
me. [ will discuss this further with Chris and
Karen,

Thanks,
Jody

—---Jriginal Message-----
Frotn: Eric Hutchins

<mailfo:Eric. Huichinsnoaa gov>}
Sent. Wednesday, October 06, 1989 9:07 AM
To: REINER ED@epamail.epa.gov;
Christine a.godfrey@usace army.mil;
Jody A.Gaudst@usace.army.mil
Ce: thompson@ecr.gov,
ALAFAT BETH@epamail epa.gov;
MADISON.STAFFORD@epamail.epa.gov,
MANFREDONIA. RONALD@epamaii.epa.gov;
SCHWEISBERG MATT @epamail.epa.gov,
WEBSTER.DAVID@epamail.epa.gov; Peter



Colosi; Jack Terrill
Subject: Re:MA PGP modification,

As [ helped promote and develop the language
for the PGP changes associated

with

promoting marine habitat resotoration, | am in
complete agreement with Ed

Reiners suggested language. It is completely in
line with the appropriate

modifications to the PGP that were promulgated
for salt marsh restoration

projects. | was at yesterdays Dam removal
where | participated in this

discussion.

Eric W. Hutchins P
978-281-9313

Fisheries Biologist F:
978-281-8301

National Marine Fisheries Service E:
eric.hutchins@noaa.gov

Habilat Conservalion Divisian

1 Blackburn Drive

Gloucester, MA 01830

-—--0riginal Message-----

From: ED REINER

[ <mailte: i >
Sent: Wednesday, October 06, 1999 8:36 AM
To: Jody A.Gaudet@usace.army.mil

Cc: ALAFAT BETH@epamail.epa.gov;
MADISON STAFFORD@epamail.epa.gov;
MANFREDONIA RONALD@epamail.epa.gov,
SCHWEISBERG MATT@epamail.epa.gov;
WEBSTER.DAVID@epamail.epa.gov
Subject: MA PGP modification.

Jody and Chiris:

At a meeling with Karen Adams yesterday,
discussing a smalt dam removal project, it was
mentioned that the current PGP does not
distinguish between adverse and beneficial
impacts in determining If a project exgeeads the
one acre threshold for category 2 approval
{freshwater wetland fil/excavation discharges).

Karen suggested it may not be too late to modify
the PGP ff we got you a lstter or note this week.
Considering the urgency, [ hope this e-mail will
suffice.

1 am sending a copy of this suggestion o my
supervisor and to Ron Manfredonia as well, Let



me or them know, if you need their specific input
oF concurrence.
S a2 e o e L D

In order to reduce the need for Individual permits
for projects with the purpose of restoring or
enhancing the natural functions and values of
wetlands and other special aguatic sites {riffles
and pools, eel grass and other submerged
aquatic vegetation, or mugdfiats), beneficially
affected areas should not be counted foward the
one acre individuai permit required threshold.

This would clarify that beneficial project impacts
or effects as reviewed, evaluated and concurred
with by the resource agencies may be approved
in Category two even if the area affected
exceeds one-acre.

We did this sort of thing for salt marsh
restoration projects. EPA believes we can now
do it for freshwater wetland restoration projects
including river restoration dam remaoval projects
and other special aguatic site restoration
projects.

Naturally, projects will be screened and the
resource agencies, or the Corps themselves,
can require Individual Permits if the impacits or
restoration projects provoke significant
CONCErnS.

EPA suggests we can use similar language as in
the February 9, 1999 Public Notice Amending
the PGP for proaclive salt marsh resloration
projects.

Al proactive wetland restoration projects and
other special aquatic site restoration projects of
any size, with the purpose of restoring or
enhancing the naturai functions and values of the
wetland or other special aquatic sites, may be
reviewed under Category H. [f the Corps, in
coordination with the Federal resource agencies,
determines that a proposed restoration project
will have more then minimal adverse impacts on
the aguatic environment or public interest
factors, and Individual Permit will be required.”

Alternatively or perhaps in addition, we can add
the word "adverse” before impacts in the
Category Il table for A. {(a) Inland Walters and
Wetlands of the U.5.



ATT191440.txt
Jody,

I am forwarding you some information that was just sent to me regardin
g west
coast salmon.

In case you did not hear, both USFW3 and NMFS are turning up the screw
s on

potentially listing Altantic Salmon on the Endangered Species List. 1
do not

know the up to the minute status, but something "big" with increasing
the

protected status is underway. The ESA involvment is independent of o

ur review

and pending recommendations pertaining to the MAPGP.

I know yeou are "chomping at the bit" to finalize the MADPGP and I am s
orry if =

the Salmon issue is causing you some head-aches. Beleive me, I someti
mes wish

the fish went extinct already! (Only joking!}) Anyway, the September
30th

meeting went well here with the NMPS Habitat/Protected Resources meeti
ng on the

subject. The meeting went just as I expected as outlined below...

I. Do we think we should be taking a closer look at wetland and wate
rway

10/404 projects within and adjacent to Atlantic Salmon EFH? A unifor
m yes.

II. Do we want to review all 10/404 wetland and waterway fills and dr
edging
throughout the watersheds?

A uniform No. We have no desire to review a backyard wetland fil
1 of 300
sf located 1/2 mile of any water that would ever support salmon.

ITII. %We were all in agreement that it would be preferable to focus zan
y of our

efforts on wetlands and waterway impacts located "X" feet from perenni
al

streams/rivers.

IV. After speaking with Grant, Karen and yourself about the subject,
the best
frame of reference will be to tie into Ordinary High Water as the benc

Page 1



ATT191440.txt
hmark.

I stressed quite strongly to my Division that it would be prudent to p
rovide the

Corps with official comments on the subject as soon as possible which
averyone

here respects. I am currently on vacation. Can't you tell, here I am
at my

office at 5:30 am on Columbus Day! I was here on Saturday too. Suffi
ce 1t is

to say, now that I have presented the facts and some of the options to
the upper

level staff here {(Division Chiefs), I am going to put the pressure on
for them

to develope and put forward a solid recommendation to the Corps. My t
arget is

to get something written to the Corps BEFORE the end of this month and
hopefully _

by 10/22. -

I will be back in the office on thursday (l4th). O0ff to Maine this mo
rning for
some needed R & R,

Eric W. Hutchins P: 978-281-9313
Fisheries Biologist F: 978-281-9301
National Marine Fisheries Service E: eric.hutchinsfincaa.gov

Habitat Conservation Division
1 Blackburn Drive
Gloucester, MA 01930

Forward Header

Subject: CA and CR Scientific Assessments of Forest Practices
Author: FISH1IFR@aol.com
Date: 10/09/1989 8:26 PM

To Whom it May Concern:

Under the Oregon Plan for Salmon and Watersheds, the Independent
Multi-discipinary Scientific Team {(IMST} was appointed by the Qregon S
tate
Leglslature to review and comment on scientific issues related to salm
on
restoration. One of those issues put to the IMST was the sufficiency
nf the
Oregon Forest Practices Act to prevent salmon extinction.

Page 2



ATT191440.txt

After working on it for well over a year, the IMST issued its ana
lysis
of the sufficiency of Oregon Forest Practices Act on September 14, 199
g9, to
the Governor and State Legislature {IMST Technical Report 199%-1). The
IMST
concluded that Oregon's laws are seriously deficient in several respec
ts,
including lack of riparian protections for many streams (including sma
11
non-fish bearing streams}, lack of cumulative impacts assessments, and
inadequate protections on steep slope or high risk areas. Though they
did
not make specific policy recommendations as tc the width of buffer zon
€s or
other specific changes, and also did not deal with 'east-side' forests
in :
this report, given the high-caliber nature of the Scientific Team, the
ir
status as a Legislatively appointed body, and their central role in Or
egqon's
salmon recovery efforts, as well as the Report's fairly scathing concl
usions,
this report will be the basis for Oregon forestry reform efforts for s
everal
years to come, and will also likely impact similar efforts in other st
ates,
particularly in Washington State {(which has a very similar forest ecos
ystem) .

The IMST Report 1999-1 {Recovery of Wild Salmonids in Western Ore
gon
Forests: Oregon Forest Practices Act Rule and the Measures in the Oreg
on Plan
for Salmon and Watersheds) is NOW ON THE INTERNET AT:

<http://www.oregon-plan.org/reports.htmi>

From there one can go to a PDF format file containing the whele report
{about
90 pages}. Its a good read.

This Report parallels many of the same conclusions reached by the
Scientific Review Panel on Forest Practices and Salmon Protection
commissioned by the California Resources Agency and National Marine Fi
sheries
Service (NMFS} issued June, 1999, Given the fact that the IMST did no

Page 3



ATT191440.txt
t have
access to the CA report until they had already done their analysis wit
hin the
IMST, the similarities of conclusions are quite striking and it highli
ghts
the general inadequacy of forest practices on private lands generally.

The Report of the Scientific Review Panel of California Forest Practic
e Rules

and Salmon Habitat {(June, 1999) analyzing the California Forest Practi
ce Act

is alse available on the Internet at:

<http://www.ceres.ca.gov/cra/srp.html>

This link takes you to a cover page, and a link from there takes you t
¢ a PDF
file with the whole report (about 120 pages).

The impact of these two key scientific reports is to peint out in
bold
relief the failure of state forest practices to protect salmonid habit
at --
as a matter of sclentific concern. We believe they will be useful to
anyone
working on private forestland habitat issues, on forestry HCP's or sim
ilar
forested landscapes.

We are sending this bulletin to several lists. Please forgive an
b
cross-postings. Also, feel free to forward this to coclleagues who mig
ht be
interested.

e o b Whip T . . . o et e o T . oy o T e e e ot ol T o T . . ol iy A MG Mt e A AR A A o ARl WA WA i T A AL A WA W S e A LR M S il e o A
— - —— —

Glen Spain, Program Director

Institute for Fisheries Rescurces (IFR)

PC Box 11170, Eugene, OR 27440-3370
{541)689-2000 Fax: (541)689~-2500

Home Page: <http://www.pond.net/~fishlifr>

Page 4



Gaudet, Jody A NAE

From: Gaudet, Jody A NAE [Jody A Gaudet@nae(2.usace army.mil]
Sent: Friday, Qctober 08, 19589 10:17 AM
To: ‘ED REINER', Gaudet, Jody A NAE, Eric.Hutchins@noaa.gov;

Christine.a.godfrey@usace.army . mil; Jody A.Gaudet@usace.army.mil

Ce: thompson@ecr.gov, ALAFAT BETH@epamail.epa.gov;

MADISON.STAFFORD@epamail.epa.gov; MANFREDONIA RONALD@epamail.epa.gov,
SCHWEISBERG, MATT @epamall epa.gov, WEBSTER.DAVID@epamail.epa.gov,
Philip_Morrison@fws.gov, Adams, Karen K NAE; Jack Terrili@noaa.gov:

Peler.Colosi@noaa.gov
Subject: RE: MA PGP modification. -Reply

The word "fill” does include excavation discharges and secondary impacls.
But to avoid furiher confusion, what if we just say, "All proactive
restoration projects with any amount of impacts,.."?

Jody

-—riginal Message-----

From: ED REINER [mailta:REINER.ED@epamail.epa.gov]

Sent: Thursday, October 07, 19995 8:37 AM

Teor Jody A Gaudet@nael2 usace. army.mil, Eric. Hutchins@nosaa.gov,
Christine.a.godfrey@USACE.ARMY MIL; Jody A Gaudet@USACE. ARMY MIL
Cc: thompson@ecr.gov; ALAFAT BETH@epamail.epa.gov,;

MADISON STAFFORD@epamail.epa.gov; MANFREDONIA RONALD@epamail epa.gov,
SCHWEISBERG.MATT@epamail.epa.gov, WEBSTER.DAVID@epamail.epa.gov;
Philip_Morrison@@fws.goy, Karen K. Adams@nae02 usace.army.mil;

Jack. Terrill@noaa.gov; Peter.Colosi@noaa.gov

Subject: RE: MA PGP modification. -Reply

Jody and others.

i should have re-read that section. 1did not
realize that "we" already made the improvement,
On the wording, however which states:

Any amount of fill associated with proactive
wetland restoration...

Should or could this be clarifisd {o include
excavation discharges and secondary impacts?
Some projects may involve excavation of
sediments from storm drain input or other
Sources.

In regard to other Special Aquatic Sites, we
prabably only will have two types of projects:

Eel grass planting projects and dam remaoval
projects. | believe one or two eel grass planting
projects have probably procesded under
Category 2 approval to date, so this may not be
a problem.

The dam removals, are intended {0 restore free

flowing streams, rivers, with riffles and pool

habitat if it's that type of river, and natural

sediment movement patterns and fish passage.

Dam removals require minimal fill, in fact it can

be just an excavation discharge if no cofferdam

Is involved, however, the secondary impacts to 1
anificially created (impounded wellands) or

downstream flow patterns are what could exceed



the cases to date, have not caused great
concern, and have in fact resulted in restoring
the natural rivering wetlands in the modified,
lowered upstream water levels.

You may be interested in knowing that several
dam removals in CT, and 7 or 8 in Maine, were
allowed under Category 2 or 1 in those states,
despite greater then one acre of modified
impoundment upstream, and downstream
effects. So perhaps it is differently interpreted
by the staff involved in the different units of the
Corps. [ would like the Massachuselts section,
to treat these projects ke the CT and ME units
did for consistency.

»>> "Gaudet, Jody A NAE"

<Jody A Gaudet@nae02 usace army.mil>
10/07/99 07:54am =>>

The public notice issued on June B, 1999 for the
PGP included language

allowing proactive intand wetiand restoration
projects with any amourt of

fill under Category 11, With that and the mod
done in February, we will

allow fidal and non-tidal wetland restoration
prajects to be reviewed under

the Category Il proocess. The question now is if
we want to change "wetland

restoration projects” to "special aguatic site
restoration projects”. |

would also like o hear from FWS on this. Phil,
piease forward o Vern for

me, 1 will discuss this further with Chris and
Karen.

Thanks,
Jody

-—-{Jriginal Message-----

From: Eric Huichins

[mailto:Eri¢. Hutchins@noaa.gov)

Sent: Wednesday, October 06, 1999 2:07 AM
To: REINER.ED@epamail.epa.gov,;
Christine.a.godfrey@usace.army.mil;

Jody A Gaudet@usace.army.mil

Ce: thompson@@ecr.gov,
ALAFAT.BETH@epamail.epa.gov,
MADISON.STAFFORD@epamail.epa.gov;
MANFREDONIA RONALD@epamail.epa.gov,
SCHWEISBERG . MATT@epamail.epa.gov,
WERSTER.DAVID@epamail.epa.gov,; Peter
Colosi; Jack Terrill

Subject; Re:MA PGP modification,

As | helped promote and develop the language
for the PGP changes associated

with

promolting marine habitat resotoration, | am in
complete agresment with Ed

Reiners suggested [anguage. } is completely in
line with the appropriate

modifications {o the PGP that were promulgated
for salt marsh restoration

proiects, | was at yesterdays Dam removal
where | participated in this



Eric W. Hutchins P
978-281-9313

Fisheries Bioiogist F:
978-281-8301

National Marine Fisheries Service E:
eric.hutchins@noaa.gov

Habitat Conservation Division

1 Blackburn Drive

Cloucester, MA 01630

~—---riginal Message----

From: ED REINER
[mailto:REINER.ED@eparnail epa.gov]

Sent: Wednesday, October 06, 1898 8:36 AM
To: Jody. A Gaudei@usace.army.mil

Cc: ALAFAT BETH@epamail.epa.gov;
MADISON STAFFORD@epamail.epa.gov;
MANFREDONIA RONALD@epamail.epa.gov,;
SCHWEISBERG MATT@epamail.epa.gov;
WEBSTER.DAVID@epamail.epa.goy
Subject: MA PGP modification.

Jody and Chris:

At a meeting with Karen Adams yesterday,
discussing a small dam removal project, it was
mentioned that the current PGP does not
distinguish between adverse and beneficial
impaclts in determining if a project exceeds the
one acre threshold for category 2 approval
(freshwater welland filllexcavation discharges).

Karen suggested it may not be too late to modify
the PGP if we got you a letter or note this week.
Considering the urgency, 1 hope this e-mail will
suffice.

| am sending a copy of this suggestion to my
supervisor and to Ron Manfredonia as well. Let
me or them know, if you need their specific input
of concurrence.
R S s

in order to reduce the need for Individual permils
for projects with the purpose of restoring or
enhancing the natyral funclions and values of
wetlands and other special aquatic sites {riffles
and pools, eel grass and other submerged
aquatic vegetation, or mudflats), beneficially
affected arens should not be counted toward the
one acre individual permit required threshold.

This would clarify that beneficial project impacts
or effects as reviewed, evaluated and concurred
with by the resource agencies may be approved
in Category two even If the area affected
exceeds one-acre.

We did this sort of thing for salt rmarsh
restoration projects. EPA believes we can now
do it for freshwater wetland restoration projects
including river restoration dam removal projects
and other special agustic site restoration
projects.



conceanms.

EPA suggests we can use similar language as in
the February 9, 1999 Public Notice Amending
the PGP for proactive salt marsh restoration
projects,

“All proactive wetland restoration projects and
other special aquatic site restoration projects of
any size, with the purpose of restoring or
enhancing the natural functions and vaives of the
wetland or other special aguatic sites, may be
reviewed under Category I, If the Comps, In
coordination with the Federal resource agencies,
determines that a proposed restoration project
will have more then minimal adverse impacts on
the aguatic environment or public interest
factors, and Individual Permit will be required.”

Alternatively or perhaps in addition, we can add
the word "adverse" before impacts in the
Category H table for A (a} Inland Waters and
Wetlands of the U.S.



Gaudet, Jody A NAE

From: Adams, Karen K NAE

Sent: Thursday, October 07, 1999 8:28 AM
To Gaudet, Jody A NAE

Subject: RE: MA PGP modification,

Adding "adversa” in front of impacts is the simple solution and consistent with the NWs however it takes us further away
again from the state program.

--—-Original Message-----

From: Gaudet, Jody A NAE

Sent: Thursday, Cctober 07, 1999 7:55 AM

To: ‘Eric Hutchins'; REINER ED@epamall epa.gov;

Christineg.a.godfrey@usace.army.mil; Jody A Gaudet@usace.army.mil

Ce: thompson@ecr.gov; ALAFAT BETH@epamail.epa.gov,

MADISON STAFFORD@epamail.epa.gov; MANFREDONIA RONALD@epamail.epa.gov;
SCHWEISBERG .MATT@epamail epa.gov; WEBSTER.DAVID@epamail. epa.gov; Peter
Colosi; Jack Terrill, Adams, Karen K NAE; "Philip_Morrison@fws. gov’

Subject: RE: MA PGP modification.

The public notice issued on June 8, 1889 for the PGP included language allowing proactive inland wetiand restoration
projects with any arnount of fill under Category 1. With that and the miad done in February, we will allow tidal and non-tidal
wetland restoration projects fo be reviewed under the Category I proocess. The question now is if we want to change
"wetland restoration projects” to "special agquafic site restaration projects™. 1 would also like to hear from FWS on this.
Phil, please forward to Vern for me. 1will discuss this further with Chris and Karen.

Thanks,
Jody

--—Original Message--—

From: Eric Hutchins [mailto:Eric. Hutchins@noaa, gov)

Sent: Wednesday, October 06, 18389 9:07 AM

To: REINER.ER¢hepamall.epa.gov, Christine.a.godirey@usace.army.mil;
Jody.A.Gaudet@usace.army.mil

Co: thompson@ecr.gov; ALAFAT BETH@epamail.epa.gov,
MADISON.STAFFORD@epamail.epa.gov; MANFREDONIA RONALD@epamall.epa.gov,
SCHWEISBERG .MATT@epamail.epa.gov; WEBSTER.DAVIDGepamail.epa.gov; Peter
Colosi; Jack Terrill

Subject: Re:MA PGP modification.

As | helped promote and develop the tanguage for the PGP changes associated with
promoting marine habitat resotoration, | am in complete agreement with Ed

Reiners suggested language. 1t is completely in line with the appropriate
modifications to the PGP thal were promulgated for salt marsh restoration

projects. | was ai yesterdays Dam removal where | participated in this

discussion,

Eric W. Hutchins P 8978-281-9313

Fisheries Biologist F: 978-281-9301

National Marine Fisheries Service E: eric.hutchins@noaa.gov

Habitat Conservation Division
1 Biackburn Drive
Gloucester, MA 01930

--=0riginal Message----

From: ED REINER [mailta: REINER.ED@epamail.epa.gov]
Sent: Wednesday, Octaber 06, 1999 8:26 AM 1
To: Jody. A Gaudet@usace.army.mil

Cc: ALAFAT BETH@epamail.epa.gov; MADISON STAFFORD@epamail.epa.gov;
MANEREDOINIA RONAI DAManamal ana nov- SOHWEISRERG MATTAenamatl sna anve



Gaudet, Jody A NAE

From: Adams, Karen K NAE

Sent: Thursday, October 07, 1998 12:03 PM

To: 'ED REINER', Gaudet, Jody A NAE; Eric.Hutchins@noaa.gov
Subject: RE: MA PGP modification. -Reply

1 think we should start reviewing ALL projects in Massachusetis the same as they are reviewed in Maine.

----- Criginal Message—-—

From: ED REINER Imaifto:REINER.ED@epamail.epa.gov]

Sent: Thursday, October 07, 1998 8:37 AM

To: Jody.A.Gaudet@nae02 usace.army.mil; Eric.Hutchins@noaa.gov,

Christine. a.godfrey@USACE ARMY MIL; Jody A Gaudel@USACE ARMY.MIL
Cc: thompson@ecr.gov, ALAFAT . BETH@epamail.epa.gov;

MADISON STAFFORD@epamail epa.gov; MANFREDONIA RONALD@epamail.epa.gov;
SCHWEISBERG MATT@epamail.epa.gov; WEBSTER DAVID@epamail.epa.gov,
Philip_Morrisong@fws.gov; Karen K. Adams@nae02.usace army.mil;

Jack. Terrili@noaa.gov,; Peter. Colosi@noaa.gov

Subject; RE: MA PGP modification. -Reply

Jody and others.

| should have re-read that section. | did not
realize that "we” already made the improvement.
On the wording, however which states:

Any amount of fill associated with proactive
wetland restoration...

Should or could this be clarifled to include
excavation discharges and secondary impacis?
Some projecis may involve excavation of
sediments from siorm drain input or other
sources.

In regard to other Special Aquatic Sites, we
probably only will have two types of projects:

Eel grass planting projects and dam removal
proiects. | believe one or two eel grass planting
projects have probably procesded under
Category 2 approval to date, so this may not be
a probiem.

The dam remavals, are intended to restore free
fiowing streams, rivers, with riffles and pool
habitat if it's that type of river, and natural
sediment movement patterns and fish passage.
Dam removals require minimal fill, in fact it can
he just an excavation discharge if no cofferdam
is Involved, however, the secondary impacts to
artificially created {impounded wetlands) or
downstream flow patterns are what could exceed
one acre.

| understand that changing upsiream wetlands in
the cases to date, have not caused great
concermn, and have in fact resulted in restoring
the nalural riverine wetlands in the modified,
lowered upstream waler levels.

You may be interested in knowing that several
Aam ramovale in 0T and 7 or 8 in Maine wera



Gaudet, Jody A NAE

From: Kelly, Grant NAE

Sent: Friday, October 08, 1999 10:07 AM
To: Gaudet, Jody A NAE

Cc: Henry Barbaro (E-mail)

Subject: PGP | - Time -of-Year Restriction

1 am withdrawing my request for modification of the subject provision of the MA PGP. | had understood that USFWS wouild
find a letter from MA DFW addressing site specific issues as fullfilling their review needs. In a conversation with Vemn
Lange of USFWS on 10/7/99, he stated that he believes that the focus of DFW's review of the site is the cold water
fisheries....trout, etc. He does not feel that they would provids adequate review of potential project impacts to other riverine
fauna, if work were to oceur outside of the proscribed tow-flow window. He is unwilling to accept the DFW letter as a
surregate for USFWS review.



Gaudet, Jody A NAE

From: Kelly, Grant NAE

Sent: Thursday, October 07, 1989 2:20 PM

To: Gaudet, Jody A NAE

Subject: RE: Re-issuance of Programmatic General Permit
Thanks. G.

----- Original Message----»

From: Gaudet, Jody A NAE

Sent: Thursday, Oclober 07, 1999 8:47 AM

To: Kelly, Grant NAE

Subiect: FW: Re-issuance of Programmatic General Permit

Grant,
| talked to Vern about the TOY issue. He would like to discuss it with you., He will be calling you,
Jody

~---(Jriginal Message--—-

From: Gaudet, Jody A NAE

Sent: Thursday, October 07, 1988 7.58 AM

To: Kelly, Grant NAE

Subject; RE: Re-issuance of Programmatic General Permit

How are your negotiations with the Div of Fisheries going? Eric will concur with whatever FWS says. Now | am playing
phone tag with Vern Lang.

Jody

----- Original Message-----

From: Kelly, Grant NAE

Sent: Monday, October 04, 1999 7:32 AM

To: Adams, Karen K NAE; Gaudet, Jody A NAE

Cc: Godfrey, Christine A NAE

Subject: RE: Re-issuange of Programmatic General Permit

I'l have MHD estimate what % of PGP authorizations already issued might not be started by 03/G1 or compleled by 03/02.
As far as MHD goes, they routinely get letters from MA DFW for all stream crossing projects. | think that, along with
municipal crossing projects, accounts for the bulk of bridge/culvert jobs in the state. | don't think that the municipaf work
would everwhelm DFW. 'l chack with them. G.

--—Criginal Message-—---

From: Adams, Karen K NAE

Sent: Thursday, September 30, 1999 5:06 PM

To: Kelly, Grant NAE; Gaudet, Jody ANAE

Ce: Godfrey, Christine A NAE

Subject: RE: Re-issuance of Programmatic General Permit

| am concerned about automatically giving anyone an additional § years. | could agres that giving them until 3/2001 to
start would be ok with completion within a year. That could be true for all projects.

Are the MA fisheries agencies willing to have everyone contatt them for site specific info and provide a written response
for site specific TOY restrictions? | think everyone could agree lo letting a written delermination from one of the 2 state
agencies supercede the general TOY if they understand the role they will now be playing in this.



Gaudet, Jody A NAE

Erem: Kelly, Grant NAE

Sent: Thursday, October 07, 1999 2:19 FM

To: Gaudet, Jody A NAE

Subject: RE: Re-issuance of Programmatic General Permit

I have Henry Barbaro of MHD contacting MA DMF.._I'm walling to hear. Is there a drop-dead date for you to know that it's
OK with DMF?

----{Jriginal Message-----

From. Gaudet, Jody A NAE

Sent: Thursday, October 07, 1899 7:58 AM

To: Kelly, Grant NAE

Subject: RE: Re-issuance of Programmatic General Permit

How are your negotiations with the Div of Fisheries going? Eric will concur with whatever FWS says. Now | am playing
phone tag with Vern Lang.

Jody

----Qriginal Message-----

From: Kelly, Grant NAE

Sent: Monday, Oclober 04, 1999 7:32 AM

Ta: Adams, Karen K NAE; Gaudel, Jody A NAE

Cc: Godfrey, Christine A NAE

Subject: RE: Re-issuance of Programmatic General Permit

I'll have MHD estimate what % of PGP authorizations afready issued might not be started by 03/01 or completed by 03/02.
As far as MHD goes, they routingly get letters from MA DFW for all slream crossing projects. | think that, along with
municipal crossing projects, accounts for the bulk of bridge/oculvert jobs in the state. | don't think that the municipal work
would everwhelm DFW. 'l check with themn, G.

——riginal Message-----

From: Adams, Karen K NAE

Sent: Thursday, September 30, 1999 5:06 PM

To: Kelly, Grant NAE; Gaudet, Jody A NAE

Cc: Gadfrey, Christine A NAE

Subject: RE: Re-issuance of Programmatic General Permit

| am concerned about automatically giving anyone an additional 5 years. | could agree that giving them until 3/2001 to
start would be ok with completion within a year. That could be true for all projects.

Are the MA fisheries agencies willing to have everyone contact them for sife specific info and provide a written response
for site specific TOY restrictions? | think everyone could agree o letting a written determination from one of the 2 state
agencies supercede the general TOY if they understand the role they will now be playing in this.

—---Original Message-----

From: Kelly, Grant NAE

Sent: Thursday, September 30, 1898 2:49 PM

To: Gaudet, Jody A NAE

Cc: Adams, Karen K NAE; Godfrey, Christine A NAE
Subject: FW: Re-issuance of Programmatic General Permit

Comments from MHD on pending PGP re-issuance.
1

--—-Criginal Message-----
From: Barbaro-DPW, Henry [maiito Henry . Barbaro@state.ma.us)



Hi Grant,

We are aware that the Army Corps now is developing a new Programmatic General
Permit (P(P) fo supersede the PGP dated 3/1/95. Based on the past 5 years’
experience with this permitting system, MassHighway has two specific concerns:
1} permit expiration, and 2} the PGP work window (7/15 - 10/1) for stream
crossings.

1) Permit Expiration: The PGP that currenlly is in effect will expire on March
1, 2000. According to General Requirement #31 of the PGP, projects that have

commenced prior to this date are grandfathered for an additional year.

However, MassHighway projects are commonly subject to delays due o problems
with funding, contractor selection, etc. We are concerned that many dozens of
our un-built projects will have expired PGPs as of 3/1/2000.

We wauld appreciate a provision in the next version of the PGP that would
allaw for projects with existing PGPs (issued prior to 3/1/2000) {o have their
PGP be valid for, say, another 5 years.

This would mutually save our agencies many hours of re-filing for expired PGPs
in order to authorize formerly-approved projects.

2} PGP Work Window: In an effort to streamline the permitting process for
projects qualifying for 2 PGP, we would like to refine the criteria which

triggers a project lo go through the PGP 1l process for what otherwise would be
a PGP [ process. This specifically relates to the work window raquirement
{7115 - 10/1) for waterway crossings.

General Requirement #17 states that projects being conducted outside of that
{typically) low flow period “shall be screened pursuant fo Category 11" The
pug)ose of this requirement is o protect fish spawning habitat and migration
patterns.

As stated above, MassHighway projects often are subject to delays.
Consequently, even though we may intend to work within the 7/15 - 10/1 range,
oftentimes this cannot be dong. In these instances MassHighway has had to go
back to re-file for a PGP il This permitting process involves a Joint
Processing meeting, with multi-agency review, as well as a (Cultural} Section
106 review process.

Rather than go through this additional process, we propose that in the cases
where we musf work beyond the 7/15 - 10/1 period, that we abide by any
work-in-water time requirements as recommended by the Mass. Division of
Fisheries and Wildiife as well as the Mass. Division of Marine Fisheries (and
incorporate this clearance into a PGP | approval). It is our hope that in
these cases (i.e., projects proposing work outside of the 7/15 - 10/1 window)
where there are no threatened, endangered, anadromous/catadromaous, or otherwise

commercially important fish, that a relatively small siream crossing project
gg?’!;:asslthan 5,000 s f. impact to "waters") could be authorized through a
only,

Please let me know if you have any questions regarding these two oroposals.
We believe that they make good common sense, and will save many hours of
unnecessary permitting process.

Thanks,
Henry



Gaudet, Jody A NAE

From: Eric Hutghins [Eric Hutchins@noaa.gov]

Sent: Wednesday, Qctober 06, 1999 7:00 AM

To: Jody. A Gaudet@nae02. usace army.mil

Cc: Vernon_Lang@mail.fws.gov; Philip Morrison@fws.gov
Subject: Re:TOY restrictions

Jody,

You indicated that the PGP Cat Ml TOY issue that you are referving to regards
non-anadromous fishery streams and rivers. As long the the walerbodies are nol
designated as Atlantic Saimon EFH (Connecticutt River and Merrimack River
Watersheds) or sustain other anadromous fish runs (smell, alewife, blueback
herring and American Shad), | will completely defer the TOY question to USFWS.,

As you are aware NMF S is trying (o develope a recommended threshold that will
cover projects that could adversely affect Allantic Salmon EFH.

Eric W. Huichins P: 978-281-9313
Fisheries Biologist F. 978-281-9301
National Marine Fisheries Service E: eric hulchins@noaa.gov

Habitat Conservation Division
1 Blackburn Drive
Gloucester, MA 01930



Gaudet, Jody A NAE

From: Kelly, Grant NAE

Sent: Monday, October 04, 1988 7:32 AM

To: Adams, Karen K NAE, Gaudet, Jody A NAE

Ce: Godfrey, Christine A NAE

Subject: RE: Re-issuance of Programmatic General Permit

It have MHD estimate what % of PGP authorizations already issued might not be started by 03/01 or completed by (3/02.
As far as MHD goes, they routinely get ietters from MA DFW for all stream crossing projects. | think that, along with
municipal crossing projects, accounts for the bulk of bridge/culvert jobs in the state. | don't think that the municipal work
would everwhelm DFW. Il check with them. G.

-----Criginal Message-----

From: Adams, Karen K NAE

Sent: Thursday, September 30, 1999 5:08 PM

To: Kelly, Grant NAE; Gaudet, Jody A NAE

Co: Godfrey, Christine A NAE

Subject: RE: Re-issuance of Programmatic General Permit

| am concerned about automatically giving anyone an additional 5 years. 1 could agree that glving them until 3/2001 to
start would be ok with completion within a year. That could be true for all projects.

Are the MA fisheries agencies willing to have everyone contact them for site specific info and provide a written response
for site specific TOY restrictions? | think everyone could agree fo lelting a written determination from one of the 2 state
agencies supercede the general TOY if they understand the role they will now be playing in this.

-----Criginal Message-----

From: Kelly, Grant NAE

Sent: Thursday, Septermber 30, 1888 2:48 PM

To: Gaudet, Jody A NAE

Cc: Adams, Karen K NAE, Godfrey, Christine A NAE
Subject: FW: Re-issuance of Programmatic General Permit

Comments from MHD on pending PGP re-issuance,

----- Original Message--—--

From: Barharo-DPW, Henry [mailto:Henry Barbaro@state.ma.us]
Sent: Wednesday, September 29, 1889 4:08 PM

To; Grant Kelly@usace. mil; Grant. Kelly@usace.army.mil;
Grant.Kelly@usace.army.mil

Subject: Re-issuance of Programmatic General Permit

Hi Grant,

We are aware that the Army Corps now is déveloping a new Programmatic General
Permit (PGP} o sypersede the PGP dated 3/1/85. Based on the past 5 years’
experience with this permiiting system, Massl—éighway has two specific concerns:
1) permit expiration, and 2} the PGP work window (7/15 - 10/1) for siream
¢rossings.

1) Permil Expiration: The PGP that currently is in effect will expire on March
1, 2000. According to General Requirement #31 of the PGP, projects that have
commenced prior to this date are grandfathered for an additional year.
However, MassHighway projects are commonly subject to delays due to problems
with funding, contractor selsction, etc. We are concerned that many dozens of
our un-huilt projects will have expired PGPs as of 3/1/2000.
We would appreciate a provision in the next version gf the PGP that would
allow for projects with existing PGPs {issued prior to 3/1/2000) to have their
PGP be valid for, say, another 5 years.
This would mutually save our agencies many hours of re-filing for expired PGPs



triggers a project to go through the PGP Il process for what otherwise would be
a PGP | process. This specifically relates to the work window requirement
(7/15 - 10/1) for waterway crossings.

General Requirement #17 states that projects being conducted outside of that
(typically) low flow period "shall be screened pursuant to Category 11." The
purpose of this requirement is to protect fish spawning habitat and migration
patterns.

As stated above, MassHighway projects often are subject to delays.
Consequently, even though we may intend to work within the 7/15 - 10/1 range,
oftentimes this cannot be done. In these instances MassHighway has had to go
back to re-file for a PGP Il. This permitting process involves a Joint
Processing meeting, with multi-agency review, as well as a (Cultural) Section
106 review process.

Rather than go through this additional process, we propose that in the cases
where we must work beyond the 7/15 - 10/1 period, that we abide by any
work-in-water time requirements as recommended by the Mass. Division of
Fisheries and Wildlife as well as the Mass. Division of Marine Fisheries (and
incorporate this clearance into a PGP | approval). It is our hope that in
these cases (i.e., projects proposing work outside of the 7/15 - 10/1 window)
where there are no threatened, endangered, anadromous/catadromous, or otherwise

commercially important fish, that a relatively small stream crossing project
(i.e., less than 5,000 s.f. impact to "waters") could be authorized through a
PGP | only.

Please let me know if you have any guestions regarding these two proposals.
We believe that they make good common sense, and will save many hours of
unnecessary permitting process.

Thanks,
Henry
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Gaudet, Jody A NAE

Frony: ED REINER [REINER.ED@epamail.epa.gov]

Sent: Friday, October 01, 1999 8:07 AM

To: Judy A Gaudet@nae02.usace.army.mil; Jody A.Gaudet@usace.arrmy.mil

Ce: ALAFAT BETH@epamail epa.gov, MADISON . STAFFORD @epamail.epa.gov;
SCHWEISBERG MATT@epamall.epa.gov

Subject: RE: vernat pools -Forwarded -Forwarded -Reply

This is acceptable. Thank you for all your help
on this important EPA concern,

>=> "Gaudet, Jody A NAE"
<Jody A Gaudet@nael2 usace.army.mil>
10/01/99 D7 :4%am >»>

Ed,

Our concern is that people are going to find
things like green frogs, which

arg facultative and can be found in just about
any puddle or area with

water, and send their project in for review., What
if we specily, "caddisfly

casings or fingernail clams” instead of using all
facultative species? We

would be more comfortabie with that.

Let me know.

Thanks,
Jody

---Original Message-----

From: ED REINER
{mailta:RE1NER,ED@epamaii.epaﬁ?ov
Sent: Wednesday, September 29, 1999 4:27 PM
To: Jody A Gaudel@usace.army.mil

Cc: ALAFAT BETH@epamail.epa.gov;
MADISON.STAFFCRD@epamail epa.gov;
SCHWEISBERG MATT @epamail.epa.gov
Subject: re; vernial pools -Forwarded -Forwarded

Jody.

The reason facuitative species are useful in the
fanguage is that the obligates are only found
there for 3 months or so. During the off-season,
the only way 1o identify a potential vernal pool is
by the facultalive species like fingernail clams or
caddis fly homes. This is why EFPA would like to
keep the facultative species in the language.

Also see Malt Burns comment on the same.



US Army Coms
of Enginecers
New England District

FACSIMILE TRANSMITTAL HEADER SHEET

For use of this form, sea AR 25-14; tw proponenl agancy &s
OUISC4
NAMET OFFIGE TELEPHONE
COMMANDY - o FAX NO.
OFFICE Ry (AUTOVON/Comm.). (AUTOVON/Comm.}.

FSO::cN Gundet| BNAE-Co-R | (4 ) 313 3440 (@713) 2188203

10

)Me Mead CEM (@ﬂ) G- 121 () rE1240

CLASSIFIGATION | PREGEDENCE [NO.PAGES JDRTETINE _[MONTH | VEAR [RELEASERS SIGNATURE
_ . %der?ﬁ A BVAuA
L |4 24|44 7 Wtf

RS adt Greneval Condl 1 Ay
For Yo yevi e W

Space Below For Commumnications Center Use Only

N N .
DA FORM 3918-R, DA FORM 3918-R, AUG 72 1S USAPPC V2.10
JUL @0 OBSOLETE



General condition

Coastal bank stabilization projects involving reconstruction or
maintenance of an existing structure should be designed to minimize
environmental effects to the maximum extenff practicable {includes
minimization of scour, etc.)



Us Army Corps
of Englinecrts
New England District
FACSIMILE THANSMITTAL HEADER SHEET
For use of this form, soa AR 25-11; the proponent agency k
ODISC4
COMMAND/ ML W%M FAX NO.
OFFICE SYMBOL {AUTOVON/Comm,). (AUTOVON/Comm.).
FROM:

Jody G‘(AU\C\Q* &N KE-o-R [(4718)319- 8860 ((U1y) 318-3303

: . (611) 242- 542y TR RS IESXTA
w;sngv\aﬁ(je U (5o4)147- 2819 ligng)1a1- 162y

CLASSIFCATION | PRECEDENCE [NO.PAGES [DATETIME ~ [MONTH [YEAR | RELEASER'S SIGNATURE
including this | -6 Oerpn Din ) g EU

aader)
14 |qhil94

FEMRE Loys F am faxing Mais 10 Boslm & worcetTer 10 be suve Thatyia
it Thil ;s fne enkive MADEPR in 13 cur/ent dgvmn, T nave ge 1ec K€d
* an oF the changes sinc € e Puble nohtl. T sen oIt waid'ng ro Hreline

- things witn (M. Ao waiing fpr NMFS wqﬁn!ing ErH.
' - Space Below For Communications Center Use Only

, )
DA FORM 39818-R, DA FORM 3918-R, AUG 7215 USAPPC V210
JUL ©0 OBSOLETE

Please let we thow‘i’é yow have  avi)

Changts ov tomments AL AP

1 have changed me
(e 1T sent '+ 10 you L ast weeld

Frd vernal pe’ai
Nate a

lang wage Sin
o | - Thants,
JQC\Y



DRAFT

Apphlication No.: 199901470
Applicant: General Public in Massachusetts

DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUSETTS

The New England District of the U.S. Army Corps of Engineers (Corps} proposes to issue a
Programmatic General Permit (PGP) that expedites review of minimal impact work in
coastal and inland waters and wetlands within the Commonwealth of Massachusetts.
Activities with minimal impacts, as specified by the terms and conditions of this general
permit, are either non-reporting (provided required local and state permits and required
state certifications are received), or are reporting, requiring screening by the Corps and
Federal resource agencies for applicability under the general permit. This general permit
does not affect the Corps individual permit review process or activities exempt from Corps
jurisdiction.

Activities covered: work and structures that are located in, or that affect, navigable
waters of the United States (regulated by the Corps under Section 10 of the Rivers and
Harbors Act of 1899); the discharge of dredged or fill material into waters of the United
States (regulated by the Corps under Section 404 of the Clean Water Act); and the
transportation of dredged material for the purpose of disposal in the ocean (regulated by
the Corps under Section 103 of the Marine Protection, Research and Sanctuaries Act).

Procedures
A. State and Local Approvals

For projects authorized pursuant to this general permit, when the fellowing local or
state approvals are also required, they must be obtained in order for this general permit
authorization to be valid {applicants are responsible for ensuring that all required state
licenses and approvals have been applied for and obtained):

(a) Final Order of Conditions under the Massachusetts Wetlands Protection Act
(WPA] (MGL c. 131 Section 40) must be obtained for activities subject to jurisdiction as
defined in 310 CMR 10.02.

(b} Waterways license or permit under MGL ¢. 91, from the Massachusetts
Department of Environmental Protection (DEP) must be obtained for activities subject to
jurisdiction, also defined in 310 CMR 9.05.

{c} Water Quality Certification is required for work in Corps jurisdiction involving a
discharge to waters of the U.8. Some projects require an individual water quality
certification (WQC), under Section 401 of the Clean Water Act, issued by the Massachusetts
DEP before work can proceed (see page 11 for 401 WQC requirements),

(d) Coastal Zone Management: Any project that meets the terms and conditions of
Category I of this general permit (i.e., non-reporting], has been determined to be consistent
with the Massachusetts Coastal Zone Management (CZM) plan and does not require any
additional CZM review. For work being screened under Category 11 of this general permit,
the Corps will coordinate screening of any work in or affecting the coastal zone with the
Office of Coastal Zone Management; for these projects applicants will be notified by the
Corps if an individual CZM concurrence is required.



Gaudet, Jody A NAE

From: Howard, Paul F NAE

Sent: Monday, September 20, 1989 2:03 PM
To: Gaudet, Jody A NAE

SBubiject: BMP's for MAPGP

Jody,

This is what [ wrote for Grant's Rte. 44 permit. Some time ago Bill asked me to revise our
BMP conditions. This was one attempt at it. I forget if I changed No. 2 from the current
version in Regdocs, but I know I changed No. 3.

Paul

2. Adequate sedimentation and erosion control devices, such as geotextile silt fences,
sediment trenches, hay bales or other devices capable of filtering the fines involved, shall be
installed and properly maintained to minimize adverse impacts on waters of the U.S.
(including wetlands) during construction, including activities such as upland clearing,
grubbing, excavation and grading. These devices shall be removed upon completion of
work and stabilization of disturbed areas. The sediment collected by these devices shall
also be removed and placed upland, in a manner that will prevent its later erosion and
transport to a water of the U.S.

3. Waters of the U.S. (including wetlands) which are disturbed during construction and
which are not authorized to be permanently filled shall be restored to their approximate
original elevation (but not higher} and condition by careful protection, and/or removal and
replacement, of existing soil and vegetation. No temporary fill [e.g., access roads, meadow
mats, cofferdams) shall be placed in waters of the U.S. {including wetlands) unless
specifically authorized by this permit. Unconfined temporary fill authorized to be
discharged into flowing water (rivers or streams) shall consist of clean washed stone.
Authorized temporary fill shall be maintained during construction to prevent its eroding
into waters of the U.S. where it is not authorized. Temporary fill shall be removed as soon
as it is no longer needed and it shall be disposed of at an upland site and suitably
contained to prevent its subsequent erosion into a water of the U.S,



THe CommonwEeaLTH oF MASSACHUSETTS
Executive OfFrice 0oF ENVIRONMENTAL AFFaIas
Orrice oF Coastal Z0NE MANAGEMENT

100 CAMBRIDGE STREET, BOSTON, MA 02202

{8171 8§28 1200 FAX. {B17) 82812240

September 17, 1999

William F. Lawless, P.E. , Chief
Atin: Christine Godfrey
Regulatory Branch

Dept. of the Army

New England District

Corps of Engineers

696 Virginia Road

Concord, MA 01742.2751

Re: Massachusetts Programmatic General Permit; Statewide

Dear Ms. Godfrey;

On August 12, 1999, the Army Corps of Engineers and the Massachusetts Coastal Zone
Management (MCZM) Program mumally agreed to extend MCZM’s review of the
proposed reissuance of the Massachusetts Programmatic General Permit {(PGP) until
September 15, 1999. The two agencies are in general agreement on modifications to the
PGP with regard to stormwater and coastal bank stabilization, however the language is
not yet final. MCZM therefore recommends that we agree to extend this federal
consistency review until October 1, 1999,

Thank you for your consideration of this recommendation.

Very truly yemﬂw

T. Project Review Coordinator
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Gaudet, Jody A NAE

From: Pasterrak, Gary A NAE

Sent: Monday, September 20, 1995 11:29 AM

To: Gaudet, Jody A NAE

Subject: RE: MARPGP applications and ahbuttor notification

Ma'am: | cannot focate any memo on this subject and | do nof recall the specifics of what may have been my discussion
with Mr. Penta. What will the notification consist of? Will this notification be sent to all abutters or only those interested
(and how do the ahutters become "interested"y? Notification {o abutter(s) is an issue that an [P would fake care of, It
seams like you are heading in that direction. It is hard to understand how the PGP is quick and easy when its procedures
mirror that of an P, Since you are asserling the right to notify abufters, you may want to consider also modifying the
condition to obtaining the names and maiting addresses of ahutiers from applicants. G.P.

~nJoiGHA] MpSSage—

From: Gaudet, Jody A NAE

Sent: Friday, September 17, 1889 1:26 PM

To: Pasternak, Gary A NAE

Subject: FW: MAPGP applications and abutior notification
Gary,

Just a tickler. 1 haven't gotten a response to this message yet.

Jody

—=Cifiginat Message--—--

From: Gaudet, Jody A NAE

Sent: Wednesday, September D1, 1989 1:49 PM
To; Pasternak, Gary A NAE

Subject: MAPGE applications and abutior noiification
Gary,

I am working on modifying and reissuing the Massachusetts Programmatic General
Permit. Greg Penta told me that you suggested that some language regarding the
Corps right to notify abuttors be included in the MAPGP. The following is what I
have to be included as a general condition:

The Corps has the right to notify abuttors and/or local and state officials regarding
any application under the PGP.

Please let me know if/how you think this should be reworded.

Thanks,
Jody



Gaudet, Jody A NAE

From: Godfrey, Christine A NAE

Sent: Monday, September 20, 1999 11:45 AM

To: Gaudet, Jody A NAE; Adams, Karen K NAE; Penta, Gregory R NAE; Pasternak, Gary A NAE;
Godfrey, Christine A NAE

Subject; RE: MAPGP applications and abuttor nofification

When we are proposing fo issue/reissue the PGP, we send the public notice to every Town in the state, since it would be
impossitie fo nofify every potential abutter (maybe everyone in the state?). After the PGP is issued, and subsequent
authorizations are made, there is no requirement to notify abutters. However, there is no prohibilion either, My
suggestion is, if a PM feels comments from abutters would be helpful, hefshe can seek them outl. It remains unclear to me
why we have to specifically state this in the PGP. Gary, if | am missing something, please advise. Thanks, Chris

-w--(3piginal Messageve—
: Gaudet, Jody A NAE

Sent; Monday, September 20, 1899 11:36 AM
To: Adams, Karen K NAE; Godfrey, Chiistine A NAE; Perta, Gregory R NAE
Subject: FW: MAPGE applications and abullor notification

Any comments or suggestions?

Thanks,
Jody

~—Ciriginal Messagem--—

From: Pasternak, Gary A NAE

Sent: Monday, Septernber 20, 1869 11:29 AM

To: Gaudet, Jody A NAE

Subject: RE; MAPGP applications and abuttor nofification

Ma'am: | cannot locate any memo on this subject and [ do not recall the specifics of what may have been my
discussion with Mr. Penta. What will the notification consist of? Wil this notification be sent to alt abutters or only
thase interested {and how do the abutters become “interested”}? Notification to abutter(s) is an issue thal an [P would
take care of. It seems like you are heading in that direction. Il is hard to understand how the PGP is quick and easy
when its procedures mirror that of an 1P, Since you are asserting the right to notify abutters, you may want to
consider also modifying the condition to oblaining the names and mailing addresses of abulters from applicants. G.P.

~—Origingl Messagg—-

From:  Gaudet, Jody A NAE

Sent: Friday, Septermber 17, 1959 1:26 PM

To: Pasternak, Gary A NAE

Subject: FW; MAPGP applications and abutior notification

Gary,

Just a tickler. I haven't gotten a response to this message yet.

Jody

—--Criginal Message-—

Fronm:  Gaudet, Jody A NAE

Sent: Wednesday, September 01, 1588 1:40 PM
To: Pastarnak, Gary A NAE

Subject: MAPGP applications and abuttor notification

Gary,

I am working on modifying and reissuing the Massachusetts Programmatic
General Permit. Greg Penta told me that you suggested that some language



regarding the Corps right to notify abuttors be included in the MAPGP. The
following is what I have to be included as a general condition:

The Corps has the right to notify abuttors and/or local and state officials
regarding any application under the PGP.

Please let me know if/how you think this should be reworded.

Thanks,
Jody



Gaudet, Jody A NAE

From: Adams, Karen K NAE

Sent: Monday, September 20, 1999 12:18 PM

To: gg%det, Jody A NAE; Godfrey, Christine A NAE; Penta, Gregory R NAE; Paslernak, Gary A
Subject: RE: MAPGP applications and abuttor notification

We had a sitwation where T was concemned that the applicants could object to us talking to or asking the abuttor if they had any
comments, We do have retaining walls proposed that may be tying into an abuttor's wall. We may need information on it. I would

jike
that

the PGP to be explicit that we do have the right to seek infonmation or comment from the abuttor, Its only come up once or twice
the project appears o be minot but we want to check in with the neighbor either to verify information or our perception of the

proiect. A call to the neighbor may save us a field trip, If its not that sirople, an IP is appropriate.

- Qigingl Messagg-——

From; Gaudel, Jody ANAE

Sent: Monday, September 20, 1999 11:38 AM

To: Adams, Karen K NAE; Godfrey, Christine A NAE; Pepta, Gregory R NAE
Subject: FN MAPGP applications and abuttor notification

Any comments or suggestions?

Thanks,

Jody

—Original Message-——

From: Pasternak, Gary A NAE

Sent: Monday, September 20, 1939 11:29 AM

To: Caudel, Jody A NAE

Subject: RE: MAPGP applications and abufter notification

Ma'am: | cannot iocate any memo on this subject and 1 do not recall the specifics of what may have been my
discussion with Mr. Penta. What will the natification consist of? Will this notification be sent to all abutters or only
those interested {(and how do the abutlers become "interested™)? Nolification to abutter(s} is an issue that an IP would
take care of. It seems like you are heading in that direction. it is hard to understand how the PGP is quick and easy
when its procedures mirror that of an 1P, Since you are asserting the right to notify abutters, you may wantto
consider also modifying the condition fo obtaining the names and maliing addresses of abulfers from applicants. G P.

——rigingl Message-——

From:  Gaudei, Jody A NAE

Sent: Friday, Sepleraber 17, 1989 1:26 PM

To; Pasternak, Gary A NAE

Suhbject: FW: MAPCGP applications and abuttor ngtification

Gary,
Just a tickler. I haven't gotten a response to this message yet.

Jody

== iging Message.—

From: Gaudet, Jody A NAE

Sent: Wednesday, Segtember 01, 1099 145 PM
To: Pasternagk, Gary A NAE

Subject: MAPGP applications and abuttor notification

Gary,

I am working on modifying and reissuing the Massachusetts Programmatic
General Permit. Greg Penta told me that you suggested that some language



regarding the Corps right to notify abuttors be included in the MAPGP. The
following is what I have to be included as a general condition:

The Corps has the right to notify abuttors and/or local and state officials
regarding any application under the PGP.

Please let me know if/how you think this should be reworded.

Thanks,
Jody
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DEFINITION OF CATEGORIES

CATEGORY I

CATEGORY 11

INDIVIDUAL PERMIT

A. INLAND WATERS AND
WETLANDS
{WATERS OF THE U.8.1}

{a) NEW FILL/ EXCAVATION
DISCHARGES

Less than 5,000 s.f. inland waterway
and/or wetland fill and secondary
impacts {e.g., areas drained, fiooded,
or cleared). lmpact area includes all
temporary and permanent il and
excavation discharges.

* In-stream work limited to July 15-
October 1.

* This category excludes dams,
dikes, or activities involving water
diversions or water withdrawals,

* This category excludes work on
Corps properties and Corps-
controlled easements?.

* This category excludes work in
special inland waters and wetlands?,

5,000 s.1. to 1 acre inland waterway
and/or wetland fill and secondary
impacts (e.g., areas drained, flooded,
or cleared). lmpact area includes all
temporary and permanent {ilf and
excavation discharges, except for
incidental faliback.

* Any dam, dike, or activity involving
water diversions or water
withdrawals

* Time-of-year restriction to be
determined case-by-case.

Any amount of fill associated with
proactive wetland restoration where
the Corps determines, in
consultation with State and Federal
agencies, that net adverse effects are
not more than minimal.

Greater than 1 acre inland waterway
or wetland fill and secondary
impacts (e g, areas drained, flooded,
or cleared}. Impact area includes all
temporary and permanent fill and
excavation discharges, except for
incidental faliback.

E18 required by the Corps.

{b) BANK STABILIZATION
PROJECTS

Inland bank stabilization less than
500 ft. long and less than 1 cy. fil
per linear foot below ordinary high
water.

* No wetland §ill.

* In-stream work limited to July 15-
October 1.

Inland bank stabilization greater
than 500 ft. long and/or greater 1
c.y. fill per linear foot, or any
amount with fill in wetlands,

{c) REPAIR AND» MAINTENANCE
OF AUTHORIZED FILLS

Repair/maintenance of existing,
currently-gerviceable, authorized
fills with no expansion or change in
use.

Replacement of non-servicegble fill,
ar repair/ maintenance of serviceable
fill, with expansion up to 1 acre, or
with a change in use,

Replacement of non-serviceable fill,
or repair/maintenance of serviceable
fill, with. expansion greater than 1
acra,

14




Fish and wildlife harvesting guidelines.
structures and fill.

Scientific measurement devices and
survey activities such as exploratory
arilling, surveying, and sampling
activities. Dges not include oil and
gas exploration and fill for roads or
construction pads,

1 Waters of the U.8. in inland areas: Non-navigable rivers, streams, lakes, ponds and wetlands.
2 Contact the Corps, ATTN: Real Estate Division to initate reviews with regpect to both Corps holdings and permit requirements,

Special Inland Waters and Wetlanda: Inciude waters and depressional wetlands that are designated as habitat for State-listed species
and waters and depressional wetlands for which evidence of obligate or facultative vernal poo! indicator species has been documented.
Obligate vernal pool indicator species include mole salamanders, wood frogs, and fairy shrimp. Facultative vernal pool indicator species
include spring peepers, American toads, gray tree frogs, Fowler's toads, four-toed salamanders, red-spoited newts, and fingernail clams. |
4+ Navigable Waters, Walels LOAL ar¢ sunDject 10 the £bb and tiow o1 the tide and Federally designated navigable rivers (the Merrimack Kiver,
Connecticut River, and Charles River to the Watertown Dam in Massachusetts).

% Special Aquatic Sites: Include wetlands and saltmarsh, mudflats, riffles and pools, and vegetated shallows.

& Boating Facilities: Facilities that provide, rent, or sell mooring space, such as marinas, yacht clubs, boat clubs, boat yards, town
facilities, dockominiumns, etc.

"Vegetated Shallows: Subtidal areas that support rooted aquatic vegetation such as eelgrass.

& The proposed structure shall be at least as high as it is wide {up to 4' wide} over the substrate of the special aquatic site.

17
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To:  Christine Godfrey, ACOE o o
Karen Kirk Adams, ACOE RN T
From: Jane W. Mead, MCZM 7B
Date: August 26, 1999

Re:  Proposed Modifications; Massachusetts Programmatic General Permit

The following are summaries of the modifications 1o the Massachusetts Programmatic
General Permit (PGP) proposed by MCZM and some suggested language to be included
m the revised permit:

Stormwater: MCZM recommends inclusion of the Massachusetté Stormwater
Management Policy as described in “Stormwater Management, Volume One: Stormwater
Policy Handbook™, March 1997, et seq., in Condition 19. Discharge of Pollutants.

Coastal Bank Stabilization: MCZM recommends that a new category, Coastal Bank
Stabilization, be developed to address a complex group of projects that may be described
under that heading. As indicated in our discussions, the current PGP Category [ language
encourages people to rebuild coastal bank stabilization strictures that may have been
poorly designed. The state is trying to encourage people who rebuild to consider
modifying the design of existing structures to make them less damaging. As an example,
a riprap slope would disappate wave energy better than a seawall and therefore increases
the stability of sediments in front of the structure.

The following language was drafted based on the MEPA thresholds, DEP’s policies, and
fanguage in the Corps PGP already. Note that the universe of projects this will trigger
only includes those below the annual high tide line, which is a limited group.

Coastal Bank Stabilization:

Category I: Repair or maintenance of existing, currently functioning, authorized coastal
bank stabilization, with plans approved by local Conservation Commission or the MA
Department of Environmental Protection to monitor impacts of the structure(s) on
adjacent resources

Catcgory I Reconstnz(ttmn rcplacemeﬂt or any expansmn ef coastai bank stabﬂ;zauon
or hiew coastal bank stabilization projects: R

desxgned fmmmm]m xmpacts to adjaqeni reseurms, L

include monitoring and ;m'tlgaunﬁ plans fot any unpazts to adj acent wmurces

B L T
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ARGEC PAUL CELRUCSL, SOVEAROR, JANE BWIFY, LIEUTENAKRT GOVERNOR: BOP DURAND, SECRETARY: THOMAS W. SKINNER, DiRECTOR
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CATEGORY I

CATEGORY II

INDIVIDUAL PERMIT

B. TIDAL or NAVIGABLE
WATERS+

//""\

{a) FiLL

Fills authorized by Ch. 91 Amnesty
program {e.g. seawalls or bulkheads).

No provisions for new or previously
unauthorized fills in Category I,
other than those authorized under
the MA Chapter 91 Amnesty
program.

Up to 1 acre waterway fill and/or
secondary waterway and wetland
impacts (e.g., areas drained or
flonded). Fill includes temporary and
permanent waterway fill.

Temporary fill and excavation, up to
1 acre in special aquatic sites®.

No permanent fill and/or excavation
in special aguatic sites® except when
associated with proactive wetland
restoration. Fill may be in any
amount but net adverse effects must
not be more than minimal, as
determined by the Corps in
consultation with State and Federal
agencigs.

Oreater than | acre waterway fili
and/or secondary waterways or
wetland impacts {e.g., areas drained
or flooded). Fill includes temporary
and permanent waterway fill.

Temporary fill and excavation
greater than 1 acre in special
aquatic sitess.

Permanent fill or excavation, any
amount, in special aguatic sites®,
other than as specified in Cat. Ii,

EIS required by the Corps.

{bIREPAIR AND MAINTENANCE
WORK

Repair/ maintenance of existing,
currently serviceable, authorized
structares and fills, including bank
stabilization projects and Amnosty-
approved flls, with no expansion or
change in use.

* Must be rebuill in same footprint,

Replacement of non-serviceable
structures and fills, including bank
stabilization projects, or
repair/maintenance of serviceable
structures or fills, with fill
replacement or expansion upto 1
acre.

Replacement of non-serviceable
structures and fills, including bank
stabilization projects, or

repair/ maintenance of serviceable
structure or fll, with il
replacement Or expansion greater
thar 1 acre,

{c} DREDGING

Maintenance dredging less than
1,000 c.y. with upland disposal,
provided proper siltation controls are
used.

* Dredging and disposal operation
limited to November 1-January 15,

* No impacts to spocial aguatic
sitess,

Mainteriance dredging greater than
1,600 c.y., new dredging up to
25,000 ¢.y., or projects that do not
meet Cat. L

* Disposal includes upland, beach
nourishiment, and open water, only i
Corps, in consultation with Federal
and State agencies, finds the
material suitable.

*No impacts to special aquatic sitess,
* Bee {a) above for limjtations on fill
for beach nourishment.

Maintenance dredging and disposal
{any amount} in or affecting a
special agquatic site®, new dredging
greater than 25,000 c.y. or any
amount in or affecting & speeial
aguatic sited.

CATEGORY [

CATEGORY 1I

INDIVIDUAL PERMIT

¢) MOORINGS

Private, non-commercial, non-rental
single-boat moorings and authorized
by the local harbormaster.

Moorings that do not meet the terms
in Cat. 1.

Moorings within the horizontal
limits or with moored vessels that
extend within the limits of a Federal

15
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DRAFT

2. Applicability of this general permit shall be evaluated with reference to Federal
jurisdictional boundaries. Applicants are responsible for ensuring that the boundaries
satisfy the Federal criteria defined at 33 CFR 328-329.

3. Minimal Effects. Projects authorized by this general permit shall have minimal
individual and cumulative adverse environmental impacts as determined by the Corps.

4. Discretionary Authority. Notwithstanding compliance with the terms and conditions of
this permit, the Corps retains discretionary authority to require review for an individual
permit based on concerns for the aquatic environment or for any other factor of the public
interest. This authority is invoked on a case-by-case basis whenever the Corps determines
that the potential consequences of the proposal warrant individual permit review based on
the concerns stated above. This authority may be invoked for projects with cumulative
environmental impacts that are more than minimal, or if there is a special resource or
concern associated with a particular project, that is not already covered by the remaining
conditions of the PGP, that warrants greater review.

Whenever the Corps notifies an applicant that an individual permit may be required,
authorization under this general permit is voided, and no work may be conducted until the
individual Corps permit is obtained, or until the Corps notifies the applicant that further
review has demonstrated that the work may proceed under this general permit.

5. Single and Complete Projects. This general permit shall not be used for piecemeal work
and shall be applied to single and complete projects. All components of a single project
shall be treated together as constituting one single and complete project. All planned
phases of multi-phased projects shall be treated together as constituting one single and
complete project. This general permit shall not be used for any activity that is part of an
overall project for which an individual permit is required.

6. The Corps has the right to notify abuttors and/or local or state officials regarding any
permit applcation under the PGP.

NATIONAL CONCERNS;
F"i Historic Properties. Any activity authorized by this general permit shall comply with
Section 106 of the National Historic Preservation Act. Information on the location and
existence of historic resources can be obtained from the Massachusetts Historic
Preservation Officer, the National Register of Historic Places, the Wampanoagan Tribal
Historic Preservation Officer, and the Narragansett Indian Tribal Historic Preservation
Officer. See page 13 for historic properties contacts and areas of concern for each. If the
permittee, during construction of work authorized herein, encounters a previously
unidentified archaeological or other cultural resource within the area subject to
Department of the Army jurisdiction that might be eligible for listing in the National
Register of Historic Places, he/she shall immediately notify the District Engineer.

S——
8. National Lands. Activities authorized by this general permit shall not impinge upon the
value of any National Wildlife Refuge, National Forest, National Marine Sanctuary (e.g.

7




DRAFT

Contacts for Programmatic General Permit: September 1999
U.S. Army Corps of Engineers Coastal Zone Management
Regulatory Branch 100 Cambridge Street 20th Floor
696 Virginia Road Boston, Massachusetts 02202
Concord, Massachusetts 01742 (617} 727-9530

(978) 318-8335
{800) 343-4789 (ME, VT, NH, RI, CT)
(800) 362-4367 (Massachusetts)

National Park Service
North Atlantic Region
15 State Street
Boston, MA (02109
(617) 223-5203

Historic Properties:

Massachusetts Historical Commission Wampanoagan Tribal Historic
The Massachusetts Archives Bldg. Preservation Officer
220 Morrissey Boulevard 20 Black Brook Road
Boston, Massachusetts 02125 Aquinnah, MA 02335
{617) 727-8470 {508) 645-9265
{508) 645-3790 (fax)
Area of concern: All of MA Area of concern: All of MA

r"'/Narragansett Indian Tribal
Historic Preservation Officer

P.O., Box 700

Wvyoming, Rl 02898

{401) 539-1190

(401) 539-4217 (fax)

Area of concern: (1} West of Worcester to and including Greenfield; (2) Middleborough
| and surrounding towns; (3) Kingston and surrounding towns; (4) and Deer Island

Federal Endangered Species:

U.S. Fish and Wildlife Service National Marine Fisheries Service
22 Bridge Street, Unit #1 One Blackburn Drive

Concord, New Hampshire 03301 Gloucester, Massachusetts 01930
(603) 225-1411 {978) 281-9300

Massachusetts Department of Environmental Protection (DEP):
DEP Division of Wetlands and Waterways

One Winter Street

Boston, Massachusetts 02108

(617) 292-5695
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Gaudet, Jody A NAE

From: Sheehan, Michael J NAE

Sent: Friday, September 03, 1999 2:02 PM

To: ‘Eric Hutching'; Sheehan, Michaei J NAE; Gaudet, Jody A NAE
Cc: Adams, Karen K NAE, philip_marrison@dfws.gov

Subject: RE: CAWINNT\Profiles\eBcorms9\Desktop\Recommend.doc

Eric's recommendation has good logic. Not to be out-dooded, consider the following twist of words,
attached vessels shall not drag on the bottom during predicted lowest water,

----{riginal Message-—--—

From: Eric Hutchins [mailto:Eric.Hutchins@noaa.gov]

Sent: Friday, September 03, 1999 12:12 PM

To: Michael.J. Sheehan@nae02 usace.army.mil; Jody A.Gaudel@nae02 usace army .mil
Cg: Karen K.Adams@nae(2.usace.army.mil; phiii() morrison@fws.gov

Subject: Re:C:AWINNT\ProfilesieBeorms9\Deskiop\Recommend.doc

<< File: Recommen.dot >>
Mike,

I am very supportive of the language pertaining {0 the Inland fill, but only

partially supportive of the language pertainl gbio Moorings. My concern

involves the actual vessel bottom hitting the bottom, ie | want to think about
whether or not to support mooring at all In vegetated shallows under the PGP |,

and if so | would suggest the wording to read ... In vegetated shallows (5},

anchor chains and attached vessels must be supended above the bottom during the
predicted lowest water,

Reply Separaltor
Subject:  CAWINNT\Profiles\e6corms9i\Desktop\Recommend.doc
Author: Michael.J,Sheehan@nae2 usace.army.mil

Date: 09/03/1999 11:11 AM

Apparently, we're not all blessed with service pack 5, so I'm re-sending the
earlier message as an attachment in it's word format - visually, it may be
less confusing in its intended format.

--iike

CAWINNT\ProfilesiebeormsiDeskiop\Recommend.doc

..., anchor chains and



Gaudet, Jody A NAE

From: Eric Hutchins [Eric.Hufchins@nosa.gov]
Sent: Friday, September 03, 1999 12:12 PM
To: Michael.J Sheehan@nael2.usace.army.mil; Jody A .Gaudet@nael2 usace.army.mil
Ce: Karen. K. Adams@nael2.usace.army.mil; philip_morrison@fws.gov
Subject: Re:CAawiNNTProfiiesieteorms9iDesktopiRecommend.doc
W |

Recommendog

Mike,

i am very supportive of the language pertaining fo the Inland fill, but only

partially supportive of the language pertaining to Moorings. My concemn

involves the actual vessel bottorn hitling the bottorm. e | want to think about
whether or not {o support mooring at all in vegetated shallows under the PGP 1,

and if so 1 would suggest the wording to read .... In vegetaled shallows (5),

anchor chains and aftached vessels must be supended above the bottom during the
predicted lowest water,

Reply Separator
Subject.  C\WINNTProfiles\e6corms9iDesktopiRecommend.doc
Author: Michael. J.Sheehan@nael2. usace.army.mil
Date:  09/03/1999 11:11 AM

Apparently, we're not all blessed with service pack B, so 'm re-sending the
earlier message as an attachment in it's word format - visually, it may be
less confusing in its intended format.

-rifke

CAWINNT\Profiles\eboormsNDesktopiRecommend.doc



Gaudet, Jody A NAE

Erom: Sheehan, Michasl J NAE

Sent: Friday, September 03, 16899 11:10 AM

To: Gaudet, Jodv A NAE

Cc: Adams, Karen K NAE; Eric Hutchins (E-mail}; "Phil Morrison’
Subject: CAWINNT \Profiles\eboorms®iDesktop\Recommend.doc

Apparently, we're not all blessed with service pack 5, 5o I' re-sending the earlier message as an attachment in it's word
format - visually, it may be less confusing in ils intended format,

—~mike

]

Recommend.doc

CAWINNT \Profiles\eboorms®Deskiop\Recommend doc



The following are offered for your consideration for the Category Definitions in the new document:

There have been some recent inconsistencies in the application of the criteria related to the water diversions
and withdrawals. The following recommendation is intended to capture situations where diversions and
withdrawals are merely ancillary and not the primary purpose of the S1L

| CATEGORY | | CATEGORY 1I
A INLAND WATERS AND WETLANDS - Waters of U.S. {1)
(a) New Fill/Excavation l -- This category excludes dans, - Any dam, dike, sates-dision-oF
Digcharges: | dikes, water-divarsionsyaater waterswvithdrawal-peotect-or activities
wathdrawals or gctivities involving water diversions or water
involving water diversions or withdrawals,
water withdrawals {e.pz, fish
| ladders, siphon pumps, etc.}

The use of the term “private” has led o confusion regarding its antonym. In the parlance of the
harbormasters, “private is synonymous with “non-comemercial.” The additional language relating to
vegetated shallows is offered to minimige the significant losses accrued during bottom-lashing of
submerged aguatic vepetation beds. This happens when ground tackle employs lighter weight anchors
designed to be used with a heavy bottomn chain to gain hold in the substrate. To eliminate this lashing in
SAV beds, low impact designs have employed helical anchors, heavy blocks or dor-mor™ -type anchors, 2
reduced-scope ehain and/or auxiliary buoyant devices to keep the catenary of chain from laying on the
bottom during low waters.

| CATEGORY I | CATEGORY 1l
B. TIDAL or NAVIGABLE WATERS (2)
{d) Moorings: -« Private; Non-commercial, non- | -- Moorings that do not meet the terms in
rental single boat moorings not Catl

agsociated with any boating
facility {4}, authorized by the
local harbormaster provided it s
not located in & Federal
navigation project other than a
Federal Anchorage. In vegetated
shatlows {3), anchor chains must
be suspended above the bottom
during the predicted lowest water,




Gaudet, Jody A NAE

From: Sheshan, Michael J NAE

Sent: Friday, September 03, 1998 10:45 AM

To: Gaudet, Jody A NAE

Ce: Adams, Karen K NAE; Eric Hutchins {(E-mail)
Subject: MA PGP

The following are offered for your consideration for the Category RDefinitions in the new document;

There have been some recent inconsistencies in the application of the criteria related to the water diversions and
withdrawals. The following recommaendation is intended to capture situations where diversions and withdrawals are
merely ancillary and not the primary purpose of the fill,

CATEGORY | CATEGORY H
A, INLAND WATERS AND WETLANDS -- Waters of U8, {1}
{a) New FilllExcavation Discharges: - This category excludes dams, dikes, walerdiversions:
waterwithdrawals or activities involving water diversions or water withdrawals (e.q. fish ladders, siphon pumps, etc.)

-~ Any dam, dike, waterdiversion-orwaterwithdrawal project.or aclivities involving water
diversions or waler withdrawals.

The use of the term “private” has led to confusion regarding its antonym. In the parlance of the harbormasters, “private is
synonymous with “non-commaercial.” The additional language relating to vegetated shallows is offered to minimize the
significant losses accrued during bottom-fashing of submerged aquatic vegelation beds. This happens when ground
tackle employs lighter weight anchors designed to be used with a heavy bottom c¢hain o gain hold in the substrate. To
eliminate this lashing in SAV beds, low impact designs have employed helical anchors, heavy blocks or dor-mor™ -type
anchors, a reduced-scope chain angfor auxifiary buoyant devices 1o keep the catenary of chain from laying on the bottom
during low waters.

CATEGORY | CATEGORY 1l
B. TIDAL or NAVIGABLE WATERS (2)
{d} Moorings: -- Privats. MNon-commercial, non-rental single boat moorings not associated with any boating

facility (4}, authorized by the local harbormaster provided it is not located in a Federal navigation project other than a
Federal Anchorage. In vegetated shaltows (5}, anchor chains must be suspended above the bottom during the predicted
lowest water, - Moorings that do not mest the terms in Cat.|



Gaudet, Jody A NAE

From: ED REINER [REINER.ED@epamail .epa.gov]

Sent: Friday, S8eptember 03, 1599 7:56 AM

To: Christine. A.Godfrey@USACE Army .mil; Jody A.Gaudst@USACE Army.mil

Cc: BENMETT KYLA@epamail.epa.gov, SCHWE|SBERG MATT@sepamail.epa.gov
Subject: Vernal pool language for MA PGF revision

Ineligible for Category 1: {1) Work in any
depressional wetland or other water, whether
that wetland or other water falls under the
jurisdiction of federal or state law or both, for
which evidence of obligate or facultative vernal
pogl indicator species has been documented.
Obligate vernal pool indicator species include
the mole salamanders; wood frogs; and fairy
shrimp. Facultative vernal pool indicator species
include spring peepers; American toads; gray
tree frogs; Fowler's toads; four-toed
salamanders,; red-spotted newts; and fingemail
clams (7). (2) Work in any wetland or other
water that falls under the jurisdiction of federal

or state law or both, that is designated habitat for
state-listed species.



Tue CommoNweaLTH OF MASSACHUSETTS
Execourive Oerick 0F ENVIRONMENTAL AFFAIRS
Qerice of CoasTaL ZoNe MANAGEMENT

100 CAMBRIDGE STREET. BOETON, MA (22032

{617} B26-1200C FaX- (817} B26.1240

To:  Christine Godfrey, ACOE o
Karen Kirk Adams, ACOE

From: Jane W. Mead, MCZM o

Date: August 26, 1999

Re:  Proposed Modifications; Massachusetts Programmatic General Permit

The following are summaries of the modifications o the Massachusetts Programmatic
General Permit {PGP) proposed by MCZM and some suggested language to be included
in the revised permit:

Stormwater: MCZM recommends inclusion of the Massachusetts Stormwater
Management Policy as described in “Stormwater Management, Volume One: Stormwater
Policy Handbook™”, March 1997, ef seq., in Condition 19. Discharge of Pollutants.

Coastal Bank Stabilization: MCZM recommends that a new category, Coastal Bank
Stabilization. be developed to address a complex group of projects that may be described
under that heading. As indicated in our discussions, the current PGP Category | language
encourages people to rebuild coastal bank stabilization structures that may have been
poorly designed. The state is trying to encourage people who rebuild to consider
modifying the design of existing structures to make them less damaging. As an example,
ariprap slope would disappale wave encrgy better than a seawall and therefore increases
the stability of sediments in front of the structure.

The following language was drafted based on the MEPA thresholds, DEP’s policies, and
language in the Corps PGP already. Note that the universe of projects this will trigger
only includes those below the annual high tide line, which is a limited group.

Coastal Bank Stabilization:

Category [: Repair or maintenance of existing, currently functioning, authorized coastal
bank stabilization, with plans approved by local Conservation Comunission or the MA
Department of Environmental Protection to monitor impacts of the structure(s) on
adjacent resources.

Category II: Reconstruction, replacement or any expansion of coastal bank stabilization;
or new coastal bank stabilization projects:
14 - designed to minimize impacts to adjacent resources;
.- include monitoring and mitigation plans for any impacts to adjacent resources.

1

ARGED PAUL CELLUCEL GOVEANOR. JANE SWIFT, LIEUTEMANT GOVERNOA, BoB DURAND, SECRETARY: THOMAL W. SKINNEK, DIRECToR

www, stats . mausfozm/s
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Individual Permit: Projects that have not been designed to minimize impacts to adjacent
resources or do not include a proposal for monitoring and mitigation.

Dredging: while there is no proposal to increase MEPA dredging thresholds to 25,000cy,
MCZM finds the language proposed under (¢} Dredging, Category II acceptable as there
are adequate opportunities to review dredging proposals before the federal permit is
issued.

We look forward to continuing our work with the New England District of the Army
Corps of Engineers to revise an implement the Massachusetts Programmatic General
Permit.
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Potential Vernal Pool Exclusion Language for MAPGP

Work in isolated depressional wetlands that are located in designated
habitat for state-listed species and isolated depressional wetlands with
evidence of mole salamanders, wood frogs, fairy shrimp...is not eligible
for Category 1.
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From: Jane W. Mead, MCZM
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Re: Proposed Modifications; Massachuseits Programmatic General Permit

The following are summaries of the modifications to the Massachusetts P ogrammatic
General Permit (PGP} proposed by MCIZM and some suggested language to be included

in the revised permit:

Stormwater: MCZM recommends inclusion of the Massachusetts Stormyrater
Management Policy as described in “Stormwater Management, Volume (ine: Stormwater
Pohicy Handbook™, March 1997, ef seq., in Condition 19. Discharge of Pcllutants.

Coastal Bauk Stabilizavon: MCZM recommends that a new category, Coastal Bank
Stabilization, be developed to address a complex group of projects that miy be described
under that heading. As indicated in our discussions, the cumrent PGP Cawgory [ language
cneourages people o rebuaiid coastal bank stabilization structures that may have been
pootly designed. The state 15 trying to encourage people who rebuild to ¢ onsider
modifying the design of existing structures to make them less damaging. As an example,
a riprap slope would disappaie wave energy better than a seawall and therzfore increases

the stabtlity of sedimenis in front of the structure.

The following language was drafted based on the MEPA thresholds, DEP ‘s policies, and
language in the Corps PGP already. Note that the universe of projects thi:; will trigger
only includes those below the annual high tide line, which is a limited group.

Coastal Bank Stabilization:

Category I: Repair or maintenance of existing, currently functioning, authorized coastal
bank stabilization, with plans approved by local Conservation Commission or the MA
Department of Environmental Protection to monitor impacts of the struetire(s) on

adjacent resources.

Category 1I: Reconstruction, replacement or any expansion of coastal ban ¢ stabilization;

or new coastal bank stabilization projects:

- designed to minimize impacts to adjacent resources;
- include monitoring and mitigation plans for any impacts to adjacent resources.

ARGEOD PAUL CELLUCC]. GOVERNGR: JANE SWIFT, LIEUTERANT GOvERNOR: BoB DURANG, SECRETARY, ThomaAs W, SKINNER, DIRECTOR
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SED S}',gr
,f“ P | "“@r UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
K - % REGION 1
g 2 JOHN F. KENNEDY FEDERAL BUILDING
’% Gﬂg BOSTON, MASSACHUSETTS 02263-0001
AL ppon®

August 23, 1999

William F. Lawless, P.E.
Chief, Regulatory Branch

U.S. Army Corps of Engineers
New England District

696 Virginia Road

Concord, MA 01742-2751

Re: Public Notice No. 199931470
Dear Mr, Lawiess:

This foellows up on the several recent conversations with Christine Godfrey about the proposed
amendments to the Massachusetts Programmatic General Permit (PGP) with specific reference to
the July 19, 1999 comment letter on the same subject. After discussing these matters with Ms.
Godfrey, I now agree with the proposal to increase the dredging velume for Category 1T projects
from 10,000 cubic yards to 25,000 cubic yards. This will leave the MA PGP consistent with
those for Cennecticut and Maine, each of which have the same 25,000 cubic yard hmitation.

This revised position is based on several factors. There remains the opportunity to "kick-out”
any specific project at joint processing meetings. Each project will still be subject to all
applicable sampling and testing requirements. No operational problems have been reported
under the Connecticut and Maine permits. Additionally. this proposed change mirrors one that
Massachusetts plans to make to its Massachusetts Environmental Policy Act (MEPA)
requirements for open water disposal of dredged material.

Please let me know it this needs to be discussed further.

Is @ly,
y
Rﬁgz/i\. Janson, Manager
Water Quality Unit (CWQ)

¢e: Peter Colosi, NMFS
Vern Lang, USFWS
Deerin Babb-Brott, MACZM

Intamel Addrass (URL) « hitp/iwww apa.gov
RecyciadMucyciable » Printad with vegetable Ol Based inks on Recycled Eapar (Minknum 25% Pestoonsiiner
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August 12, 1999

Christine Godfrey

Department of the Army

New England District, Corps of Engineers
696 Virginia Road

Concord, MA 017-2751

Re: Federal Consistency Review of the Massachusetis Programmatic General Permit; Statewide
Dear Ms. Godfrey;

The Massachusetts Coastal Zone Management (MCZM) Program is currently reviewing the Massachusetts
Programmatic General Permit (PGP) for consistency with its program policies. As we diseussed today,
there are few outstanding procedural and substantive issues to be resolved before MCZM can complete its
review.

MCZM must, by federal regulation, complete its review of a direct federal activity such as the proposed
PGP within 60 days of the commencement of its review unless the federal agency and MCZM agree to
extend the review beyond that time. As we believe that the outstanding matiers can be resolved quickly,
we are requesting that the Corps agree to a one-month extension of the current federal consistency review.
Please indicate your coneurrance with this request to me at the address above.

Thanks you for vour attention to this matter,

Very truly yours, M

Japt: W. Mead
r. Project Review Coordinatoer




CENAE-CO-R-PT (1145-2-303b) August 18, 1999
MEMORANDUM FOR RECORD

SUBJECT: Meeting notes from August 17, 1999

1. In attendance were Chris Godfrey {Corps, PATSS), Karen Adams {Corps,
Permits and Enforcement Section A), Jody Gaudet (Corps, ERU), and Jane
Mead (MA CZM). The purpose of the meeting was to discuss MA CZM
comments on the proposed MAPGP reissuance.

2. Jane said that MA CZM is almost ready to sign-off of the proposed MAPGP.

3. We discussed MEPA thresholds for dredging. Jane said that for new
dredging the limit for not triggering MEPA review 1s 10,000 cy. However,
routine maintenance projects can be in any amount provided they are in the
existing footprint and there are no resource impacts. Open water disposal is
allowed for both, without MEPA review. We asked Jane if increasing the new
dredging volume allowed under Category II to 25,000 ¢y would cause a
lengthier review on her part. She said that she did not think it would.
Theoretically, applicants will not start the Corps permit process and CZM
review after the MEPA review.

4. Jane said that the reason for most of her kickouts is that projects do not
meet stormwater requirements. She said that she would like to see some
language included as a general condition, such as "All projects must be
consistent with state stormwater regulations”. We said that we could include
something similar to that as a general condition. Karen said that she will get
the Federal stormwater conditions from EPA and compare those to the state's
conditions.

5. CZM had concerns that by requiring repair and maintenance work in tidal
areas to occur in the same footprint we would be discouraging technological
upgrades, particularly on shoreline stabilization (coastal armoring) projects.
We said that we could separate these projects similarly to how we did the
inland bank stabilization projects. Jane will send Jody recommendations for

language,
/
27#’{“ /.% vaj d
/Jod

Gaudet
Environmental Resources Unit
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us Army Corps

PUBLIC NOTICE

of Enginears »

New England District Date: Augnst, 17, 1999

696 Virginia Road Comment Period Ends: September 17, 1999
Concord, MA 01742-2751 File Number: 199901470

In Reply Refer To: Ms. Christine Godfrey 978-318-8338

PROPOSAL TO REVOKE NATIONWIDE PERMITS IN MASSACHUSETTS

The New England District, U.S. Army Corps of Engineers, 696 Virginia Road,
Concord, MA 01742-2751 is proposing to the North Atlantic Division to revoke the
current Nationwide Permits (NWP) in Massachusetts pursuant to 33 CFR 330.5. This
action would occur concurrent with the reissuance of the Massachusetts Programmatic
General Permit (MAPGP) for which a public notice was issued on June 8, 1999 and closed
on July 8, 1999. The MAPGP would continue to substitute the Nationwide permits with a
broad-based, highly successful programnmatic general permit program. Revocation of the
NWP in Massachusetts with continued repiacement by the MAPGP will continue to offer
important benefits to the public including simplifying and streamlining the permit process,
expediting decisions, and providing environmental protection.

In order to properly evaluate the proposal, we are seeking public comment. Anyone
wishing to comment is encouraged to do so. Comments should be submitted in writing by
the above date. If you have any questions, please contact Ms. Christine Godfrey at [978)
318-8338 or use our toll free number (800) 343-4789 or (800) 362-4367 if calling from
within Massachusetts.

Any person may request, in writing, within the comment period specified in this notice,
that a public hearing be held to consider the application. Requests for a public hearing
shall specifically state the reasons for holding a public hearing. The Corps holds public
hearings for the purpose of obtaining public comments, when that is the best means for
understanding a wide variety of concerns from a diverse segment of the public.

.
(o sie %@)’tug}
SEE NEXT PAGE FOR William F. Lawless, P.E.

DETAILS OF EVALUATION - Chief, Regulatory Branch
FACTORS Construction/Qperations Division



The decision whether to issue a permit will be based on an evaluation of the probable impact of the proposed activity in the
public interest. That decision will reflect the national concern for both protection and utilization of important resources. The
benefit which may reasonably accrue from the proposal must be balanced against its reasonably foreseeable detriments. All
factors which may he relevant to the proposal will be considerad, including the curmulative effects thereof; among those are:
conservation, economics, aesthetics, general environmental concems, wetlands, cultural value, fish and wildlife values, flood
hazards, flood plain value, land use, navigation, shoreline erosion and accretion, recreation, water supply and conservation,
water qualily, energy needs, safely, food production and, in general, the needs and weifare of the people.

Whare the activity involves the discharge of dredged or fill material into waters of the United States or the transportation of
dredged material for the purpose of disposing itin ocean waters, the evaluation of the impact of the activity in the public
interest will also include application of the guidelines promulgated by the Administrator, U.S Environmenial Protection
Agency, under autherity of Section 404{b} of the Clean Water Act, and/or Section 103 of the Marine Protection Research and
Sanctuares Act of 1972 as amended.

Based on his initial revisw, the District Engineer has determined that litils likelihood exists for the proposed work to impings
upon properties listed in, or eligible for listing in, the National Register of Historic Places, and no further consideration of the
requirements of Section 106 of the National Historic Presarvation Act of 1966, as amended, is necessary. This determination
is based upon ons or more of the following:

a. The permit area has been extensively modified by previous work,

b. The permit area has boen recently created.

c. The proposed aclivity is of limited nature and scope.

d. Review of the latest published version of the Nafional Register shows that no presence of registered properties
listed as being eligible for inclusion therein are in the permit area or genaral vicinity.

Pursuant {o the Endangered Species Act, the District Engineer is hereby requesiing that the appropriate Federal Agency
provide comments regarding the presence of and potentizl impacts o listed species or its critical habitat.

The inittal determinations made herein will be reviewed in light of facts submitted in response to this notics.
The following authorizations have been applied for, or have been, or will be obtained:

{ }Permi, License or Assert from State. _

{ }Permit from Local Wetland Agency or Conservation Commission.

{ }Water Quality Certification in accordance with Section 401 of the Clean Water Act.
The States of Connecticut, Maine, Massachusetts, New Hampshire and Rhode [sland have approved Coastal Zone
Management Programs. Where applicable the applicant states that any proposed activity will comply with and will be
conducted in a manner that is consistent with the approved Coastal Zone Management Program. By this Fublic Notice, we
are requesting the State concurrence or objection t0 the applicant's consistency statement.

All comments will be considered a maiter of public record. Copias of letters of objection will be forwarded to the applicant
who will normally be requested io contact objectors directly in an effort to reach an understanding.

THIS NOTICE IS NOT AN AUTHORIZATION TO DO ANY WORK.

i you would prefer not to continue receiving public notices, please check here {  } and return this portfon
of the public notice to: U.5. Army Corps of Engineers — New England District,
ATTN: Regulatory Branch, 838 Virginia Road, Concord, MA 01742-2751.

NAME.
ADDRESS:
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Proposed Corps Application Procedures Under MAPGP

(Revised 8/17/99)

I send a
copy of
my NOI to
DEP

_/

[ use Corps
checklist to
determine if
I need a
Corps permit

Do I need
a Corps
permit?

DEP sends
a letter
stating that
I need 401
or C. 91

sends me
a Corps
checklist

DEP

Isend a
copy of my
complete
application
to the Corps

I do not send
a copy of my
complete
application
to the Corps

Corps sends me
a letter stating
that my project
is authorized
under Category
11

Yes

I submit
my
application
to DEFP

DEP
determines
that my
application
is complete

Corps
performs
Category
I review

Is my
project
eligible for
Category
I1?

Corps sends me
a letter stating
that my project
needs additional
information or
requires IP




TELEPHONE CONVERSATION RECORD

HATE

Mf\qus’t A

SUBJECT OF CONVERSATION

¢ exclusion Fvom Cal A of
veyaal Yool e
OFFICE

FILE NUMBER
\AAa 01470

PERSON CALLING

Marty Abaiy vt Freld oéyce

PHONE NUMBER AND EXTENSION

PERSON CALLED

Jody Gawdet

ADDRESS
CENAE-(0-R

PHONE NUMBER AND EXTENSION

(A15)%1£-9860

SUMMARY OF CONVERSATION
Mav by was returnin

my cull. ‘ ‘
! 41
1 ememed o Marty 11«,,&— we weve (onsideving

lwding Vevnal pools
f:i PH’,J ab They did
VY 6P
AN o\g\(\t’d NV""{ Coy
WAt worting th ver mont- \
the sald Thal She
T+ hasn'Y really (ome up.

fnat The Categony
wheveas The Mk RoP Category

Vevnal ?mb‘ Eyom

A
are oxcludeC Careqery

adted that whén

from aheg oy 1 ot The
Hrom Ca“’@qav\, k of The

hey opnion on how Tnis

She pointed o vt TMOIAO;U\

W ‘,Ll {S 3‘000 Sp ‘
A et T tmves hotel 1S
she gives
nh guf'ﬁnaf“

\ wetlgwnds




DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
696 VIRGINIA ROAD
CORCORD, MASSACHUSETTS 01742-27513

REfENran oF August 12, 1999

Regulatory Branch
CENAE-CO-R-199901470

Ms. SBusan Snow-Cotter

Acting Assistant Director

Massachusetts Coastal Zone Management
100 Cambridge Street, 20t floor

Boston, Massachusetts 02202

Dear Ms, Snow-Cotter:

We have received your request for a time extension for
Massachusetts Coastal Zone Management federal consistency review of
the proposed reissuance of the Massachusetts Programmatic General
Permit. We acknowledge this request and extend your review period
until September 15, 1999.

Sincerely,

William F. Lawless, P.E.
Chief, Regulatory Branch
Construction/QOperations Division
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COASTAL ZONE
MANAGEMENT

August 12, 1999

Christine Godfrey

Department of the Army

New England District, Corps of Engineers
696 Virginia Road

Concord, MA 017-2751

Re: Federal Congistency Review of the Massachusetts Programmatic General F ermit; Statewide
Dear M; Godfrey;

The Massachusetts Constal Zone Management (MCZM) Program is currently reviewiny; the Massachusetts
Programmatic Genearal Permit (PGP) for consistency with its program policies. As we discussed today,
there are few outstanding procedural and substantive issues to be resolved before MCZAI can complete its
review,

MCZM must, by federal regulation, complete its review of a direct federal activity such as the proposed
PGP within 60 days of the commencement of ity review unless the federal agency and MCZM agree to
extend the review beyond that time. As we beliove that the outstanding ratters can be n:solved quickly,
we are requesting that the Corps agree to a one-month extension of the current federal consistency review.
Please indicate your concurrance with this request to me at the address above.

Thanks you for your attention to this matier.

Very truly yours,




Town of Pepperell

TOWN MALL

PEPPERELL, MASSACHUSETTS
01463

CONSERVATION COMMISSION

August 5, 1999

- “‘!f
N

Ms. Christine Godfrey
U.S.Army Corps of Engineers
Regulatory Branch

696 Virginia Road

Concord, MA 01742-2851

Dear Ms. Godfrey:

Thank you for the opportunity to provide comments on the proposed Programmatic General Permit.
1 am concerned that the process as it now stands has a loophole that allows the incremental filling of
small isolated wetlands without requiring any compensatory storage. The potential for cumulative
impacts fo both waterways and roadways 1s immense, In fact most communities are now paying for
Jjust such historic filling over time with increased stormwater management costs. Presently, the 401
Water Quality Certification process under the Massachusetts Department of Environmental
Protection requires simply that an application be made. There is no follow through or enforcement
authority once these certifications are issued. ln fact, unless the 401 1s tracked carefully in the local
community, the regional DEP offices are often unaware of violations. If there is a subdivision for
which a deed restriction limiting the filling to less than 5,000 square feet has been created, there 1s no
requirement for mitigation. This potentially poses difficulty for abutters whose land is flooded or
towns whose roadways are flooded as the cumulative result of incremental filling. The sizing and
depth of isolated lands subject to flooding are the criteria Massachusetts uses to determine
jurisdiction. Filling these depressions still results tn increased flooding elsewhere and should be
mitigated by providing compensatory storage.

While streamlining is an admirable goal, please do not dismiss the potential impacts of small
projects. Pepperell is a small commumity, and T am aware of two projects in town that did not have
Orders of Conditions because there were Federal, not state wetlands, on the properties. Homeowners
and town officials 1gnore these areas at their peril, and such situations are ripe for civil action. [ urge
you to incorporate both a monitoring and enforcement mechanism into the PGP process particularly
as it relates to isolated wetlands. Thank you for considering my comments.

Sincerely yours,

12
Barbara V. G
Conservation Administrator .



Sy UNITED STATES DEPARTMENT OF COMMERCE

% National Oceanic and Atmospheric Administration
* d MATIONAL MARINE FISHERIES SERVICE
: NORTHEAST REGIO!H

L Dna Blackoura Drive

GClounestar, MAOIS30

JUb 23 1999

William F. Lawless

Chief, Regulatory Branch

U.8. Army Corps of Engineers
696 Virginia Road

Concord, MA 01742-2751

RE: Re-issuance of Massachusetts Programmatic General Permit (#99-1470)
Dear Mr. Lawless:

This i5 in reference to the Army Ceorps of Engineers (ACOE) proposal to revise and reissue
the Massachusetts Programmatic General Permit (PGYP) for minimal impact projects in
Massachusetts, as described in the Public Notice dated June 8, 1999, The PGP would cover
a wide variety of activities which fall within ACOE jurisdiction under Section 10 of the
Rivers and Harbors Act of 1899, Section 404 of the Clean Water Act, and Section 103 of the
Marine Protection and Sanctuaries Act. The National Marine Fisheries Service (NMFS)
supports the continued use of the PGP in Massachusetts because it offers the opportunity to
provide a streamlined state and federal regulatory process for projects that are expected to
result in no more than minimal individual or cumulative impacts.

The PGP should pot be a static regulatory instrument and we support periodic public and
interagency review of the existing program to ensure that the public is appropriately served
and that the aquatic environment is adequately protected. However, we are concerned about
a variety of the proposed and existing aspects of the PGP that would permit and even
facilitate projects with greater than minimal individual and cumulative adverse impacts. We
recommend that you do not issue this permit as it is currently written. Please consider the
following specific comments and recommendations on the proposed modifications, as well
as other aspects of the PGP.

General Comments

(a) Fill in Tidal and Navigable Waters. The proposed PGP would allow for up to one acre
of temporary waterway fill an/or secondary waterway and wetland impacts permitable as a
Category 1l activity. Other than reference to “discharges associated with mechanized land
clearing”, the ACOE 1s not proposing any changes to the Category 11 thresholds for
temporary fiil impacts. Our concern focuses on the continued use of the PGP threshold
allowing an applicant to temporarily fill up to one acre of submerged aquatic vegetation
{SAV). Due to the ecological importance and difficulties associated with mitigating for
SAV impacts, NMFS regards any impact as greater than minimal and we recommend that
any temporary impacts to SAV beds require an Individual Permit.




{b} Moorings. We recommend changing the description of Category | moorings in the
Definition of Categories table to as follows:
" Private, non-commercial, non-rental, single boat moorings, not associsted with any
boating facility (4), and not positioned over vegetated shallows (5).”

Although enforcement of the vegetated shallows condition may be difficult, thas provision
would serve as a deterrent for applicants who might otherwise locate moorings in e¢lgrass
(Zostera marina) and widgeon grass (Ruppia marina) beds.

(¢} Pile-Supported Structures and Floats, NMFS recognizes and supports the efforts by
the ACOE to streamline the permitting process for reviewing pile supported structures. We
are optimistic that the proposed PGP language requiring maximum structure size and
minimum height above tidal wetlands will adequately forego the need to review every pier.
ramp and float project. The proposed language provides both applicants and consultants the
regulatory incentive to design and construct low impact structures. However, it is our
opinion that there are a variety of instances under the proposed language where non-
reporting projects {(Category 1) would result in impacts that would be more than minimal.
We strongly recommend that you modify the proposed Category 1 thresholds 1o incorporate
the fellowing:

*Decrease the maximum pile-supported pier size from 1,000 sf to 400 sf for projects with
any portion of the structure constructed over intertidal wetlands. A 1,000 sf pier would
range between 250 and 333 feet long depending on the proposed width. Piers of this
magnitude are not commonly built in Massachusetts and from our experience with
reviewing large structures, there are often realignment alternatives available which
minimize direct and indirect salt marsh impacts.

*Change to the description of Category 1 piers and floats by adding the words “provided
that the structure and/or vessel is not positioned over or within 30 feet of submerged aguutic
vegetation”. Piers and floats located adjacent to (but not necessarily over) eelgrass and
widgeon grass beds often lead 1o indirect resource impacts due to boating activity and
shading.

Essential Fish Habitat (EFH) Conservation Recommendations

(a) EFH Assessment. As currently implemented, reissuance of the PGP will affect the
review process of literally thousands of projects in Massachusetts during its five years of re-
issuance. Many Category 11 projects have the potential to adversely impact EFH and NMFS
will continue to review individual projects as they arise. However, re-issuance of the PGP
will necessitate a direct and cumulative tmpact assessment of the overall permitting
program. We understand that the ACOE has been undertaking a cumulative impacts
assessment of the existing PGP, but the final results of that report will not be available until
after closure of this Public Notice comment period. Therefore, we do not have adequate
information necessary 16 provide our final EFH conservation recommendations.  QOur
general comments outlined above and specific comments below highlight some of our



concerns about adverse impacts to EFH. We will provide our final EFH recommendations
pending completion of the EFH impact assessment.

(b) Section C. Corps Authorization: Category Il Information Requirements. Similar to
the requirements for a wetland delineation and calculations of wetland impact areas, we
recommend that an additiona! line be added which specifies to an applicant that site specific
information regarding impacts to EFH may be required for screening purposes. We suggest
adding the following bullet: (k) “describe and identify potential impeacts to essential fish
habitat.”

(¢) Section E. PGP Conditions, National Concerns Sub-Section 9. The National
Concerns section regarding EFH should be modified to provide users of the PGP with more
than just a brief reference to this Federal consultation process. We recommend the
following language:

"Essentiad Fish Habilat. As part of the PGP screening process, the Army Corps of
Engrineers will coordinate with the National Murine Fisheries Service in accordance with
the 1996 amendments to the Magnuson-Stevens Fishery and Conservation Management Act
{MSFCMA) 1o protect and conserve the habitat of marine, estuarine and anadromous
finfish, mollusks, and crustaceans. This habitat is termed “essential fish habitat ", and is
hroadiy defined to include “those water and substrate necessary to fish for spawning,
breeding, feeding, or growth to maturity.” Applicants may be required fo describe and
identify potential impacts to EFH, Information on the location of EFH can be obtuined from
the National Marine Fisheries Service (address listed on page 12).7

{d) Fresh Water Fill Impacts to Atlantic Salmon EFH. We recommend that the PGP
Category | language be specifically modified to provide no provisions for new or previously
unauthorized fill in inland waters and wetlands which have been designated as Atlantic
salmon (Salmo salar) EFH by the New England Fisheries Management Council. Atlantic
salmon EFH is described as all waters currently or historically accessible to Atlantic salmon
within the streams, rivers, lakes, ponds, wetlands, and other water bodies of Maine, New
Hampshire, Vermont, Massachusetts, Rhode Island and Connecticut. In Massachusetts, this
designation only applies to the Merrimack and Connecticut Rivers basins. Atlantic salmon
EFH includes all aquatic habitats in the watersheds of these two rivers. inciuding all
tributaries, to the extent that they are currently or were historically accessible for salmon
migration. Atlantic salmon EFH excludes areas upsiream of longstanding naturally
occurring impassable barriers (i.e., natural waterfalls in existence for at least several hundred
YEArs).

Our rationale for this recommendation is that is that it would be impossible for NMFS to
concur that Atlantic Salmon EFH would not be adversely affected by projects resulting in up
to 5,000 st of permanent impacts 10 freshwater wetlands and waterways. The existing and
proposed PGP thresholds would continue to allow projects of this magnitude to be permitted
as a Category I non-reporting project and not receive any federal screening and epportunity
for conservation recommendations. [t is important to note that based upon an assessment of
stock levels, NMFS has determined that Atlantic Salmon is considered overfished which



exacerbates the importance of protecting EFH for this federally managed species. The
freshwater habitat requirements of Atlantic Salmon are no less important than their marine
habitat requirements, Therefore, we strongly recommend that NMFS be provided the
opportunity through the PGP and the ACOE permit review process to screen all fill projects
occurring in Atlantic Salmon EFH.

Endangered Species Impacts

The Public Notice also proposes significant changes in the tidal and navigable waters
dredging and dredge disposal thresholds. These modifications include increasing the
maximum quantity of new dredging permitable under the PGP from the 10,000 cubic yards
to 25,000 cubic yards. More importantly, the ACOE is also proposing to allow open water
disposal which currently is only permitable with an Individual Permit. We recommend that
the ACOE evaluates their proposed changes in light of existing Section 7 consultations.

Conclusions

NMFS has a variety of important and administratively significant recommendations
regarding re-issuance of the Massachusetts PGP, Of particular concern to NMFS is
ensuring that MSFCMA EFH regulations are adequately incorporated into the PGP permit
review process and addressing all ESA issues involving ocean dumping. In recognition to
the variety of issues raised in this letter, we believe it would be prudent to arrange for a
formal meeting of Federal resource agency staff to meet with you to discuss the items
outlined above. Please feel free to contact Eric Hutchins of my staff at (978) 281-9313 if
you have any questions about this letter or would like to pursue such a meeting.

/;gncerel_/“ J ,;f,

cc: Mike Barilett-USFWS (Concord, NH)
Ron Manfredonia-EPA (Boston)
Paul Howard-NEFMC {Saugus)

File: 15683-G1 (MA) Siate-Wide
#92-1470, Anwy Corps
MAPGP
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16 July 1999

William F. Lawless, P.E.
Chief, Regulatory Branch

U.S. Army Corps of Engineers
New England District

696 Virgima Road

Concord, MA 01742-2751

Re: Public Notice No. 199901470

Dear Mr. Lawless:

This letter 1s in response to the proposed modifications to the Massachusetts Programmatic
General Permit (MA PGP). [t has come to our attention that significant changes to new
dredging volumes and disposal options under Category 11 have been proposed without any prior
coordination with our respective agencies beyond the Corps’ distribution of the Public Notice.

Specifically, the EPA objects to the proposed increase in maximum new dredging volume from
10,000 to 25,000 cubic yards for Category 1 projects. Also, we object to the availability of open
ocean disposal for such projects under Category II.  'We question the rationale for the increase in
volume, and maintain that public disclosure on any proposed ocean dumping is not only
important, but also is consistent with regulations promulgated under 40 CFR. § 225.2 of the
(Ocean Dumping Act.

The EPA recommends that existing thresholds for new dredging projects under Category H

remain at 10,000 cubic yards, and that an Individual Permit be required for any project proposing
open ocean disposal.

{S?reiy, .
P

L ~—e

40 er A. Janson, Manager
Water Quality Unit

ce: Peter Colosi, NMFS, Gloucester, MA
Vern Lang, USFWS, Concord, MA
Deerin Babb-Brott, MCZM, Boston, MA LG T

Intamet Address [URL) » hitp:/iwww epa.gov
RecyclediAecyciable « Prntad wih Yegetable Ol Based Inks on Reeycled Paper (Minimysm: 25% Posiconsumer)



United States Department of the Interior

1.5, Deparitnant of the intador

FISH AND WILDLIFE SERVICE = il
i e [le i s]

Kew England Field Office
22 Bridge Street, Unit #1
Concord, New Hampshire 63301-4986

REF: 199001470 July 13, 1999

Mr. William F. Lawless, Chief
Regulatory Division

U.S. Ammy Corps of Engineers
696 Virgima Road

Concord, MA 01742-2751

Dear Mr. Lawless:

This is in response to your June 8, 1999 Public Notice proposing to reissue the Massachusetts
Programmatic General Permit (PGP) for a second five-year period.

We understand that your staff is currently compiling data on the environmental effects of activities
authorized under the existing PGP, This information should be of great value to the Service as we
contemplate whether any changes to the PGP would be advisable. Accordingly, we request that you
hold action on the public notice in abeyance until we have had the opportunity to review the above
referenced data and provide comments,

Questions concerning the PGP review process should be directed to Mr. Vern Lang of this office at
603-225-1411.

Sincerely yours,

Michael J, Bartlett
Supervisor
New England Field Office



New England Field Office

22 Bridge Street, Unit 51, Concord, NI 03301
Prore: 603/225-1411, FAX: §03/225-1467

v
I

ale:

230

: | D o~
o C»Mgl‘j; @)f{‘éé&/ / jj( rar s (’?wf_»{”m_}

From: /% g }&?‘ el
Pages o follow:

. D .
S V2NN /:'Ué:/i /(*éwf‘ﬁowuc\d

I Larsr //(/é‘/i‘
Y TAQ s [rre
b 3 OW/“ f,;fj; Ak I
eod -
o Cﬁ-ﬁﬁ:ﬁ 3‘96/{ <
e ™



Lo e . :
e P I L
-4 o T e VSR TV VIV S A, 1 B .

United States Department of the Interior

FISH AND WILDLIFE SERVICE
New England Field Office
22 Bridge Streer, Unit #1
Concord, New Hampshue 03301-4986

S A T,
BSOS,

REF: 185001470 July 13, 1999

Mr. William F. Lawless, Chief
Regulatory Division

U.8. Army Corps of Engincers
696 Virgima Road

Concord, MA 0174222751

Dear Mr. Lawless:

This is in response to your June 8, 1999 Public Notice proposing to reissue the Massachusetts
Programmatic General Permit (PGP) for a second five-vear period,

We understand that your staff is currently comptling data on the environmental effects of activities
authorized under the existing PGP This information should be of great value to the Service as we
contemplate whether any changes to the PGP would be advisable. Accordingly, we request that you
hold action on the public notice in abeyance until we have had the opportunity to review the above
referenced data and provide comments,

Questions concerming the PGP review process should be directed to Mr. Vern Lang of this office at
603-225-1411.

Sincerely yours,
‘_,..-—""’~ /u\w -

Michael J. Rartlett
Supervisor
New England Field Office



Massachusetts Audubon Society

208 South Great Road , ‘
Lincoln, Massachusetts 01773 T
(781) 259-9500 1,1y 8. 1999 o
William F. Lawless T
Chicl, Regulatory Branch “
U.S. Army Corps of Engincers
New England District
696 Virginia Road
Concord, MA 01742-2751

Re: Fil 901470, Re-issyance of statewide Programmatic General Permi Mass (s
Dear Mr, Lawless:

On behalf of the Massachusetts Audubon Society, 1 submit the following commaents on the proposed
re-isspance of the Programimatic General Permit (PGP) for Massachusetis. Massachusens Audubon is
gencrally supportive of the PGP and its re-issuance. The PGP allows the Army Corps of Engineers and other
federal agencies to focus their 1imited staff resources on large projects and those with significant impacts,
while relying on state regulatory procedures, notably the Massachusetts Wetlands Profection AcL 1o address
the majority of smaller projects,

Massachusetts Audubon recommends, however, that the Army Corps strengthen the PGP regarding
profection of verngl pools and stare-listed rare species habitar, The current PGP allows filling of up 10 3,000
8.0 ol werlands, including uncertified vernal pools or state-listed rare species habitat, without any review by
the Army Corps or other federal agencies. The cumulative effects of many small wetland ills is sipnificant,
particularly when special wildlife habitat areas are impacted. Since the majority of vernal pools in
Massachusetis are ool certified, the wildlife habitat functions of these special wetland habitats are no
addressed in most instances through the Massachuseits Wetlands Protection Act permitting process.
Furthermore, a recent review of wetlands mitigation in Massachusetts {"Compensatory Wetlands Mitigation
in Massachusetts,” by Stephen Brown and Peter Veneman ol the University of Massachusatts, September.
1998) confirmed that the wildlife habitat interest is not being adequately addressed through mitigation
provided pursuant 1o the Massachusetts Wetlandy Protection Act permitting process. Therefore, we believe
that it is appropriate and necessary for the Army Corps to require Category 11, screening level, review for all
projects in Massachusctis affecting isolated wetlands (because they are likely to contain vernal pool habitat}
andl/or state-listed rare species habitat (based on the Massachusetts Natural Heritage and Endangercd Specics
Program Atlas),

Thank yow for considering these comments.

Sincerely,
E. Heidi Roddis
Environmental Policy Speclalist
Lo Ronald Manfredonia, EPA Office of Ecosystem Protection
Lois Bruinooge, Mass. Departinent of Environmental Protection

Muass, Nawral Heritage and Endangered Species Program
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Advocacy Department
Massachusseits Audubon Society
208 South Great Road
Lincoln, MA (1773 (781-258-9500)

YO: NAME: Ck:—és.s*v{‘aa Gacﬁg‘ﬂq

ORGANIZATION: ﬁ(‘w’\ﬁ; Ce,r}ﬂf /
PHONE NUMBER:

FAX NUMBER: 975 - ?/5‘”57303_
FROM:  NAME: ]J‘*Nbo;:' Kol J. 5

FAX NUMBER:
PHONE NUMBER: £ 72 6o

DATE: TUL}’ ?} (999

NUMBER OF PAGES FOLLOWING TH!S COVER SHEET: /

REGARDING: g f& G *O W_w-:mfg

COMMENTS:

if there are any problems with the transmisaion of this fax, please contact Jennitar Steel,
Assistant to the Director of Advocacy at (781) 2569-9508 x7201.



Massachusetts Audubon Society

208 South Great Road
Lincoln, Massachusetts 01773
(781) 259-9500 July &, 1999

William F. Lawless

Chief, Regulatory Branch
U.S. Army Corps of Engineers
New England District

696 Virginia Road

Concord, MA 01742-2751

Re:

Dear Mr, Lawless:

On behalf of the Massachusetts Audubon Soclety, [ submit the following comments on the proposed
re-issuance of the Programmatic General Permit (PGP) for Massachusetts. Massachusetts Audubon is
generally supportive of the PGP and its te-issuance. The PGP allows the Army Corps of Engineers and other
federal agencies to focus their limited staff resources on large projects and those with significast irapacts,
while relylng on state regulatory procadures, notably the Massachusetts Wetlands Protection Act, to address
the majority of smaller projects.

Massachusetis Audubon recommends, however, that the Army Corps srengthen the PGP regarding
protection of vernal pools and state-listed rare species habitat. The current PGP allows filling of up to 5.0(0
s.f. of wetlands, including uncertified vernal pools or state-listed rare species habitat, without any review by
the Army Corps or other federal agencies. The cumulative effects of many srmall wetland fills is significant,
particularly when special wildlife habitat areas are impacted. Since the majority of vernal pools in
Massachusetts are not certified, the wildlife habitat functions of these special wetland habitats are not
addressext in most instances through the Massachusetts Wetlands Protection Act permitting process.
Furthermaore, a recent review of wetlands rodtigation in Massachusetts ("Compensatory Wedands Mitigation
in Massachusetts,” by Stephen Brown and Peter Veneman of the University of Massachusetts, September.
1998) confirmed that the wildlife habitat Interest is not being adequately addressed through mitigation
provided pursuant to the Massachusetts Wetlands Protection Act permitting process. Therefore, we helieve
thar it is appropriate and necessary for the Army Corps to require Category 11, screening level, review for ail
projects in Massachusetts affecting isolated wetlands (because they are Hkely to contain vernal poct habitat)
and/or state-listed rare species habitat (based on the Massachusetts Nanral Heritage and Endangered Specics
Program Atlas).

Thank you for considering these comments.

Sincerely,
& plods O

E. Heidi Roddis
Environmental Policy Specialist

o Ronald Manfredonia, EPA Office of Ecosystem Protection
Lois Bruinooge, Mass. Department of Enviromnental Protection
Mass. Nawral Heritage and Endangered Species Program

f . ]
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Commonwealth of Massachusetts

Divisionof
Fisheries &Wildlife

Wayne F. MacCallum, Director
July 8. 1999

William F. Lawless, P.E. i
Chief, Regulatory Branch ey
U.S. Army Corps of Engingers ;
New England District =
696 Virginia Road

Concord, MA 01742-2751

RE: Re-issuance of statewide Programmatic General Permit (PGP for Massachusetts, file
#199501470

Dear Mr. Lawless,

The Natural Heritage & Endangered Species Program (NHESP) of the Massachusetts Division of
Visheries & Wildlife (DFW) understands that the U.S. Army Corps of Engineers iCorps} is re-
ssuing the Massachusetts Programmatic General Permit (PGP) for minumal inpact acuvities in
wetlands, The NHESP is committed to the protection of biological diversity in the
Commonwealih of Massachusetts through biological research and faventonry, daty management.
enviroamentai impact review, restoration and management of rare spezies and thelr habitat, land
acquisition and education. W2 would like to offer the followmg comments for your consideration
in the development of the Massachusetts statewide PGP,

We believe that the Corps should strengthen the Massachusetts PGP to ensure that the wetland
habitats of state-protected Endangered, Threatened, and Special Concern (state-listed) species are
provided adequate protection under the federal Clean Water Act. We also believe that the
Massachusetts PGP should be strengthened to protect vernal pool habitat wherever it occurs in
wetlands of federal jurisdiction. Individual permit review for projects occurring in the habitats of
state-listed rare species and vernal pool habitat would help reduce outright loss. and minimize
adverse impacts to thesg important resourss in the sfate

Habitat for State-Listed Rare Species

Loss of actual habitat for state-listed rare species reduces the ability of a wetland system to
support those rare species populations, and therefore reduces the likelihood of ensuring their
persistence over the long-term. Even small alterations of the actual wetland habitat for rare
species often results in long-term impacts that affect the ability of the wetland to support those
rare species. It is our opinion that any discharge of fill material within state-listed rare species
habitat constitutes more than minimal impacts, and should receive screening for potential impacts
rather than be eligible for the statewide PGP,

Natural Heritage & Endangered Species Program

Route 135, Westborough, MA 01581 Tel: (508) 792-7270 x 200 Fax: (508) 792-7275
An Agency of the Department of Fisheries, Wildlife & Environmental Law Enforcement
http://www state ma.us/dfwele



MA NHESP Comment
Massachusetts statewide PGP
July 8, 1999

Page 2

Vernal Pool Habitat

Loss of vernal pool habitat has significant adverse effects on populations of vernal pool-
dependent wildlife. Many species that rely on vernal pools are not able to find new breeding sites
when their natal pools are lost, thus eliminating those breeding populations. Vernal pools are
often quite small, and may be entirely lost in projects proposing less than 5000 square feet of fill,
These small vernal pools are of particular importance in protecting local amphibian biodiversity,
They provide breeding habitat for a number of species and also are important in metapopulation
dynamics exhibited by many amphibian species. This is important for their long-term
conservation. The statewide PGP should reflect the importance of vernal pools by requiring
screening for projects proposing fill within vernal pools.

The statewide PGP should not rely on state certification exclusively for protecting vernal pools.
Although certification provides an excellent source of information on vernal pool loci, the
certification process is entirely dependent upon volunteer initiative. Vemal pool habitat is
therefore very unevenly protected across the state, a problem that the NHESP is working on
alleviating. However, the Corps should consider requiring screening for projects that propose to
fill isolated, depressional wetlands that are likely to contain water for an extended period (two
months or more) in most years, yet are not certified. Depressional wetlands that contain water for
two months and are free of fish are, by definition, vernal pools.

The NHESP understands the burden of increased work loads felt by environmental review staff.
However, even relatively small alterations in the actual habitat of state-listed rare species and
vernal pools can result in more than minimal adverse impacts. The relative importance of both
state-listed rare species habitats and vernal pools to the protection of biodiversity on statewide
and regional scales means that protection, and thus extra scrutiny of permit applications, is
warranted.

Thank you for considering these comments. Please feel free to contact Patricia Huckery or
Matthew Burne at 508-792-7270 if you have any questions regarding this letter. % 15\
X5

Sincerely,

Henry Woolsey, Coordinato
MA Natural Heritage & Enangered Species Program



COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 023108 817.292.5500

ARGEO PAUL CELIUCT BOB DURAND
Governor Secretary
JANE SWIFT LAUREN A. LISS
Lieutenant Governor Commissioner

William F. Lawless July 7, 1999

Chief, Regulatory Branch o

Department of Army, Corps of Engineers P

696 Virginia Road L

Concord, MA 01742.2751 J!_fg’ ..... ;
Dear Mr. Lawless:

[ am writing you in reference to the proposed renewal of the Massachusetts Programatic
General Permit (PGP). As you are aware, my staff has been working with the Corps 1o develop
this PGP in an effort to coordinate and streamline regulatory reviews by our agencies. [am
pleased to see that the revised draft PGP builds upon the simplified review process of the oniginal
PGP. In response to some of the proposed changes to the PGP, I would like to offer some
additional suggestions which I feel will clarify the PGP procedures.

The primary comment on the draft PGP relates to the Applications Procedures section
{page 2). In an attempt to assure that copies of the 401 application are provided in a timely
fashion to the Corps, the current section states that “... an additional copy of the [WQC] be
submitted to DEP for distribution to the Corps.” To reduce the administrative burden on the
Department associated with this requirement, I recommend that the text in this section be
reworded to direct the applicant to sent a copy of the 401 application directly to the Corps at the
same time that an application is made to DEP. As part of this approach, DEP, in the course of
reviewing the proiect, could copy the Corps on “Administrative Deficiency™ or “Admimstrative
Complete” correspondence on an application. Alternatively, once DEP has determined that the
application 1s complete, DEP could request that the applicant send a copy of the complete
application to the. Corps as part of this Department’s Administrative Complete letter which is
sent to the applicant. These modifications should also be incorporated into the flow chart which
was provided to this office under separate cover.

Under the Definition of Catepories section (page 14), reference is made in Category Il to
wetland restoration project requirements that net environmental effects are “not more than
minimal”. This language is ambiguous and could perhaps be further clarified. On page 15 of
this section, Category I text indicates that the Corps will determine if material is suitable for
upland disposal. Since this Department typically has responsibility for determining the
suitability of sediments for upland disposal, this definition may need to be rewritten.

Tids infarmation is available ie aligraate format by calling cor ADA Coordinazar gt {817) 373-6871.

DEF on the Waoddd Wide Welr  hipiwwe magnet stole. ma.usidan
cf:’ Printed on Hecycted Paper



Finally, there are a few editorial notes. One typo which was noted appears on page 2 in
the last line of the first paragraph. Although “ Condition 9, and page 107 is referenced, the
proper citation appears to be condition 1( on page 8. Also, on page 5, there 18 a note that “DEP
will recertify and may change the conditions”. This language could be omitted with a reference

to “314 CMR 9.00, as amended”. Under the Contacts for Programmatic General Permit section

on page 13, the phone number for the DEP-Northeast Regional Office should be changed to 578-
661-7600.

Following the close of the public comment period and the revisions of the draft PGP, |
fully expect that this Department will recertify the final PGP with similar, if not identical to
those conditions included in the initial PGP certification. [ would like to extend my thanks to
you for the cooperative approach you have taken in revising the PGP. My staff have also been
especizlly appreciative of the open and candid dialogue with your staff in attempting to improve
the existing PGP. Ilook forward to our continued efforts to simplifying the regutatory
permitting process and the completion of the final PGP.

Sincerely,

o A

enn Haas, Director
Division of Watershed Management

Cc: Arlene O’Donnell, DEP
hristine Godfrey, USACOE
Lois Bruinooge, DEP



DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
696 VIRGINIA ROAD
CONCORD, MASSACHUSETTS 01742.2751

KEFEnrion o July 7, 1999

Regulatory Branch
CENAE-CO-R-199801470

Mr. Peter Colosi, Jr.

National Marine Fisheries Service
Northeast Region

One Blackburn Drive

Gloucester, Massachusetts 01930

Dear Mr. Colosi:

We have received your request for an additional ten business days
to comment on the Public Notice regarding the re-issuance of the
Massachusetts Programmatic General Permit. We acknowledge this
request and extend your comment period until July 23, 1999,

Sincerely,

William F. Lawless, P.E.
Chief, Regulatory Branch
Construction/QOperations Division




L a UNITED STATES DEPARTMENT OF COMMERCE

b o . ] .
& National Oceanic and Atmospheric Administration
> * NATIONAL MARINE FISHERIES SERVICE
5 B NORTHEABT REGION
’ o Onsa Blackburn Dove

Gloucesiar, MADI830

7
William F. Lawless Ji 1999
Chiet, Regulatory Branch

U.S. Army Corps of Engineers

696 Virgima Road

Concord, MA 01742-2731

RE: Re-issuance of Massachusetts Programmatic General Permit (#99-1470)
Dear Mr. Lawless:

The National Marine Fisheries Service (NMFS) 1s actively reviewing the Public Notice
regarding the re-issuance of the Massachusetts Programmatic General Permit (MAPGP).
The Army Corps is proposing a variety of important changes 10 this permit and we would
like to formally request an additional 10 business days for our staff to discuss and develop
our written comments. We appreciate your constderation regarding this important matter. 1f
you have any questions pertaining to this reguest, please contact Eric Hutchins at (978) 281-
9313,

Sincerely,

3t OO,

Peter D. Colost, Jr.
Assistant Regional Administrator
for Habitat Conservation

cc: Ron Manfredonia, USEPA (Boston)
Mike Bartlett, USFWS (Concord, NH)

i 15305-07 ¢MA) Stake-Wide
#e9-1470, MAPGP
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William ¥, Lawless

Chicf, Repulatory Branch
U.S. Army Corps of Enginecrs
£96 Virginia Road

Concord, MA (1742-2751

RI: Re-issuance of Massachusetts Programmatie General Permit (#99-1470)
Pear Mr. Lawlcss:

The National Marine Fisheries Scrvice (NMIS) is actively reviewing the Public Notice
regarding the re-issuance of the Massachusetts Programmatic General Permit (MAPGP).

The Army Corps is proposing a variety of imporiant changes to this permit and we would
like to formally request an additional 10 busincss days for our staff to discuss and devclop
our written comuments. We appreciate your consideration regarding this important matter, If
you have any questions pertaining to this request, please contact Eric Hutchins at (978) 281-
2313.

Sincerely,

2 Ol

Peter D. Colosi, Jr.
Assistant Regional Adnunistrator
for Habitat Conservation

ce: Ron Manfredonia, UJSEPA (Boston)
Mike Barilett, USFWS (Concord, NI

Fite: 150397 (MA) State-Wide
#99.1470, MAPGP



TELEPHONE CONVERSATION RECORD July 61449
SUBJECT OF CONVERSATION FILE NUMBER
M PP ?*Ab\ff. Notice {4qe 01410
PERSON CALLING OFFICE PHONE NUMBER AND EXTENSION
Jody Guudet CENAE-C0-R (aMIHE o
PERSON CALLED ! ADDRESS PHONE NUMBER AND EXTENSION
Evic Hutchii NMES (q13) 28 1-4313
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Gaudet, Jody A NAE

From: Godfrey, Christing A NAE

Sent: Friday, July 02, 1999 12:08 PM

To: 'Eric Hutchins', Gaudet, Jody A NAE
Ce: Godfrey, Christine A NAE

Suhject: RE: Undeliverable mail

Hi Eric,

I'd be glad to discuss the MA PGP renewal with respect {o EFH coordinalion.

I'm not sure | lolally agree with Lou's comments. 1 envision the EFH coordination (o be more process oriented. For
instance, that cat 1 projects continue to be considered a * no affect”, and that cat 2 projects will go through the EFH
process worked out by Jon and me {which is incomporated into the screening process). The project coordination,
therefore, and application of NMFS conservation recommendations, will occur through each project screening, including
your opportunity for kick cut. 'm not sure where Lou got the idea that would in any way be affected. Maybe we can set up
a conference call with Jon in DC? Anyway, I'd appreciate the opportunity to tafik before you send your letter. I'll ask Jody
to set up & call. Thanks, Chris

----- Criginal Message-----

From: Eric Hutchins Imailto:Eric. Hutchins@noaa.gov]

Sent: Tuesday, June 29, 1938 9:.06 AM

To: Christine. A.Godfrey@usace.army.mil

Subject: Fwd:Undeliverable mail

- Forwarded with Changes
From: Postmaster at MAILHUB

Date; 6/28/99 4:33PM

To: Eric Hulchins at ~NMFS-NERQO1

*co: Posimaster at MAILHUB

Subject: Undeliverable mall
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UNITED STATES DEPARTMENT OF COMMERCE

& A . . s, .
§ A National Oceanic and Atmosphaeric Administration
« . NATICNAL MARINE FISHERIES SERVICE
% j«‘ NORTHEAST REGION

d i {ina Blachburn Gisive

Gloucester, MAD{5%30

JUL T g0

William I, Lawless

Chicf, Repulatory Branch

U.S. Army Corps of Engineers
696 Virginia Road

Concord, MA 01742.2751

RE: Re-issuance of Massachusctts Programmatic General I'ermit (#99-1470)
Dear Mr. Lawlcss:

The National Marne Fisheries Scrvice (NMI'S) is actively reviewing the Public Notice
regarding the re-issuance of the Massachusetts Programmatic General Permit (MAPGP).

The Army Corps is proposing a variety of important changes to this permit and we would
like 10 formally request an additional 10 busincss days for our staff to discuss and develop
our writtcn comments. We appreciate your consideration regarding this important matter. If
you liave any questions perlaining to this request, please contact Enc Hutchins at (978) 281-
9313.

Sincerely,

i1 Ol

Peter D. Colosi, Ir.
Assistant Regional Administrator
for Habitat Conservation

cc: Ron Manfredonia, UUSEPA {Boston)
Mike Barllew, USFWS (Concord, NIf)

File: 1503-07 (MA) State-Wide
1991470, MAPGP
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Christine, "

S i Ny 2 -

A few comments that I think we (NMFS/Corps) will need to address. We
are

currently filling the gaps with Jon Kurland moving on. I will be in C
oncord on

Wednes (JP) if you have a minute to discuss. eric

Forward Header

Subject: MA-PGP Reauthorization
Author: Lou Chiarella

Date: 6/21/99 1:57 PM

Erie,

As a folow-up to today's staff meeting I just wanted to re-iterate the
importance of conducting an EFH Consultation the the MAPGP. This proc

ess will

also allow EFH to be a driving force behind what types of actions are

contained

within the PGP. As far as I can tell the consultation will be similar
in scope

and nature as a programmatic consultation.

The consultation will have to address all reasonably foreseeable adver

ese

affects to EFH by the authorized activities wihtin the EFH Assessment.
NME'S

will then provide conservation recommnedations for the identified adve
rse

impacts where possible. These recommnedations could then be included
as special

conditions of the permit or as justification for re-evaluation of the
appropriateness of the action being included as part of the PGP.

For ex. - Including all piers 4' wide and 4' high as a category I may
be a
result of the process.

Other special conditions such as time-of-year restrictions or cons
truction

BMPs may have be added to the PGP.

As part of the process we will also make sure we reserve our rights to
sCreen

actions and kick them out for additional consultation if necessary.

I am certainly willing to assist in this effort as appropriate. All t

Page 1
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he PGPs
will have to do this when they expire.

-Lou

Page 2



Gaudet, Jody A NAE

From: Penta, Gregory R NAE

Sent: Tuesday, July 06, 1899 11:32 AM
To: Gaudet, Jody ANAE

Jody,

Gary Pasternak recommended that we include language in the MA PGP regarding our ngh% o notify others (abutters, tonw
officials, etc.} about an applicant's proposal.

Greg
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June 29, 1999 g

William F. Lawless, P.E.
Chief, Regulatory Branch -
U.S. Army Corps of Engineers

New England District

696 Virginia Road

Concord, MA 01742-2751

RE: Re-issuance of statewide Programmatic General Permit (PGP) for Massachusetts, file #
1999.01470

Diear Mr. Lawless:

The U.S. Environmental Protection Agency (EPA) is pleased to see that the U.S. Army Corps of
Engineers {Corps) is re-issuing the Massachusetts Programmatic General Permit (PGP) pursuant
to 33 C.F.R. Part 325.5(c)(3) for minimal impact activities in wetlands. As you know, EPA is
extremely supportive of the PGPs in the six New England states.

EPA has one comment on the proposed PGP. Specifically, we believe that the Corps should take
the opportunity during this re-issuance process to modify the Massachusetis PGP to ensure that
vernal pools and state-listed species habitat are given adequate protection. The filling of vernal
pools and wetlands providing state-listed species habitat typically results in more than minimal
impacts, and therefore should not be eligible for a PGP in the absence of interagency screening
and evaluation. In order to ensure that the PGP is being used for projects that truly have only
minimal impacts, EPA believes that the federal agencies should, at a minimum, screen those
projects involving fill in vernal pools and/or state-listed species habitat.

This suggested approach is not a novel concept. The Corps has tackled this issue in the Vermont
PGP by defining "special wetlands” to include vernal pools and wetlands which provide habitat for
threatened or endangered species as designated by the Vermont Natural Heritage Program. The
PGP then prohibits discharges into special wetlands for Category A projects {i.e., those projects
that are not screened by the federal agencies). EPA believes this approach is a reasonable one,

and urges the Corps to adopt similar Jangnage in the Massachusetts PGP.

As the Massachusetts PGP currently stands, the Department of Environmental Protection (DEP)
is requiring individual water quality certification for discharges to Outstanding Resource Waters
{ORWSs) (e.g., certified vernal pools) and rare and endangered species habitat. Therefore,
requiring applicants to go through the screening process for discharges to these areas will

Toll Free » 1-AR8-372.7341
intermnat Address (URL) « http:/www apa.govirsgion]
fecycled/Recyclable » Printed with Vegetable Oif Bassd Inks on Recycled Paper (Minimum 30% Pustconsumer)



complement this state requirement. However, EPA believes that the Corps should also extend
this protection to uncertified vernal pools. Vernal pools that have not yet been certified by the
Natural Heritage and Endangered Species Program (NHESP) are no less valuable than certified
vernal pools. Morever, EPA’s wetlands enforcement unit has noticed a recent rash of cases in
which developers are rushing to fill vernal pools less than 5000 square feet in size before they can
be certified simply to avoid federal and state jurisdiction. If the Corps requires screening of all of
these areas, it could prevent the destruction of some of these valuable habitats,

EPA understands that the Corps is concerned about increased workload associated with
expanding the type of projects that have to be screened. However, given the value of vernal pools
and state-listed species wetland habitat, EPA believes that the extra scrutiny 1s warranted.
Moreover, it is likely that the workload will not increase notably,

Please feel free to contact Ed Reiner of my staff at 617-918-1692 if you have guestions regarding
this letier. Thank you for the opportunity to comment.

Sincerely,
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fice of Ecosystem Protection

ce E. Reiner, CMA
K. Bennett, SEE
P. Huckery, NHESP, Westborough, MA



Tue CommonwEALTH oF MAaSSACHUSETTS
ExecuTive OrrficE oF ENVIRONMENTAL AFEAIAS
Orrice oF Coastal ZoNe ManaGgepMeENT

100 CAMBRIDGE STREET. BOSTON. Ma Q2302

{R17; F27-9530 FAX. (817} 723-8408

June 23, 1999

William F. Lawless, P.E.

Department of the Army

New England District, Corps of Engineers
696 Virginia Road

Concord, MA 01742-2751

KE: MCZM Federal Consistency Review of Department of the Army
Programmatic General Permit renewal: Statewide.

Dear Mr. Lawless:

The Massachusetts Coastal Zone Management (MCZM) Office has received the
necessary information to initiate our Federal Consistency Review for the proposed PGP
Renewal.

Notice that this proposal is undergoing consistency review by MCZM will be published
in the next edition of the Environmental Momtor. The published date of that Monitor
will initiate a 21 day public comment period. Enclosed please find a copy of the schedule
that we will follow during our consistency review. Although we have 45 days
{extendable with or object to it, we will make a vigorous effort to complete our review
shortly after the close of the comment period.

Note: We cannot complete our review and issne a decision of consistency with our
Program Policies until all applicable State environmental agency permits, licenses,
certificates and other authorizations have been issued. Further, the applicable Federal
permit cannot be issued until the Federal permitting agency receives a Consistency
Concurrence leiter from MO ZM for the proposed project. To Keep our review umely, we
suggest that you forward copies of state environmental agency permits, licenses, efc. to
MCZM as you receive them,

Future communications with this Office regarding the technical aspects of the above-
referenced project should be directed to Jane Mead who will be conducting the Federal
Consistency Review of this project for the MCZM Office. Please call me at (617)-727-
9530 if you have any procedural questions about the review process.
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ARGEDC PAUL CELLUCSE GOVERKOR JANE SWIFT LIsUTEmRanT GOVEANGHR: Boe DURAND, SECRETARY: MARGARET M. BRADY, DiRECTOR
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Smcerely,

._Jahe W. Mead
Projec{ Review Coordinator

CC: Karen Kirk Adams, Section Chief
Regulatory Branch, NED, US Army Corps of Engineers
Greg Carrafiello, Acting Section Chief
Waterways Section, Massachusetts DEP



MCZM Federal Consistency Review Schedule
For a Federal Agency Activity*

Review Steps

1. Document Receipt
Received Consistency Certification on June 8, 1999,

2. Public Notice

{a) Notice of the imitiation of this Federal
Consistency Review will appear in the next
edition of the MEPA Monitor which will
be published on or about July 10, 1999,

(by Publication in the Monitor begins a 21 day

public comment period which will close

on or about July 31, 1999,
3, MCZM must issue its Consistency decision
Within 45 days of commencement of our review
-unless granted an extension buy the invelved Federal
Agency. The review period closes and a
Consistency decision will be issued no later
than July 22, 1999,

* 301 CMR 21.01 - 21.04, 15 CFE 930.41



DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
696 VIRGINIA ROAD
CONCORD, MASSACHUSETTS 01742-2751

o
RETENTIaN OF June 24, 1999

Regulatory Branch
CENAE-CQ-R-199901470

Ms. Lois Bruinooge

Division of Wetlands and Waterways

Massachusetts Department of Environmental Protection
One Winter Street

Boston, Massachusetts 02108

Dear Ms. Bruincoge:

This letter is in response to our recent telephone conversation
regarding comments on the public notice for the proposed reissuance of
the Massachusetts Programmatic General Permit (MAPGP}. Enclosed are
a copy of the public notice with the proposed changes to the MAPGP
marked and a copy of the Aquaculture Letter of Permission dated, "1
September 1991.°

If you have any comments or questions please feel free to contact
me at (978) 318-8860.

Sincerely,

Jody A. Gaudet
Project Manager
Enclosures Regulatory Branch



Gaudet, Jody A NAE

From:
Sent:
To:

Ce:
Subject:

Godlrey, Christine A NAE

Thursday, June 10, 1999 11:03 AM

Adams, Karen K NAE; Gaudet, Jody A NAE
Desista, Robert J NAE

RE: Wampanoag indian MOU

Yes. Jody, please add them both in the final PGP. Thanks, Chris

e JMIGINEL MES5208 e

From:
Sent:
To:

Ce:
Subject:

Adams, Karen K NAE

Monday, June 07, 1969 3:35 PM

Gaudet, Jody A NAE; Gudfrey, Chiristine A NAE
Dasisia, Robert J NAE

FW: Wampanoag Indian MOU

In anticipation of a MOU with the Wampanoags und the Narragansetts, should we add them for notification along with the SHPO
m the new MA PGP? We don't give the SHPO any specified comment period now and 1 would prefer not to specify one. Other

than that

1 don't see a problem with an agreement for the Wampanoags similar to the Narragansetis.

—=Ofiginal Message——

From:
Sent:
Tot

Cc:
Subject:

Adams, Karen K NAE

Monday, June 07, 1998 3:27 PM

Atwood, Kathleen A NAE; Godfrey, Chiistine A NAE; Elliolt, Michael J NAE
Dasista, Robert J NAE

RE: Wampanoag indian MOQU

1 spoke to Jeff Day to determine why they need an MOU, It is only because we did one for the Narragansetts and they are
looking out for their fmierests as there are some disputed lands. They are concerned that we are assumung that anything in the

disputed

areas are the Narraganseit's. He's not interested in getting us in the middle, he just wants to make sure they have the

opportunity to work things out with the Narragansetts, He also poted that they had mvited John Brown to come falk to them and
were told he was no longer representing the Narragansefis o this matter,

wenJriQINGE Message——
From:  Abtwood, Kathleen & NAE

Cea:

Monday, June (7, 1999 7:49 AM
Godfray, Christine A NAE; Eiliott, Michael J NAE
Desista, Robert J NAE; Adarns, Karen i NAE

Subject: RE: Wampanoag Indlan MOU

Piease be aware that the Corps could end up in the middle of fribal disputes on anceskral lands. Depending on
the level of our involvement, we could become the mediator in their disputes. The Narragansetts are also claiming
ancestral authorily over parts of southeastemn Massachusetts, and in faci | was told by a fellow archaeologist that
he is expanding into central Massachuselts, with some concerns about a project around Mount Wachuseti. Are
we sending the Narragansetts Public Notices for Massachusetts?

Kate

~—-{Higinal Message-——

From: Gedfrey, Christing A NAE

Sent: Frédag, June 04, 1896 10:27 AM

To: EHiolt, Michael J NA

Cc: Atwood, Kathleen A NAE; Desista, Roberl J NAE; Adams, Karen K NAE; Godfrey, Christine A NAE
Subject; RE: Wampancag Indian MOU

| think we'll have to. You, Bob, Karen and | should meet to discuss a strategy. Thanks, Chris

--=={Jriginal Message-——-

From: EHiott, Michael J NAE

Sent; Thursday, June 03, 1999 9:48 AK

To: Goxdfrey, Christine A NAE

Ce: Atwood, Kathisen A NAE: Des%sia,f?obert J NAE
Subject: Wampanoag Indian MOU



20 Black Brook Road
Aguinnah, MA 02535 (508) 645-9285

Jeff told me that their recognized tribal boundary has recently been expanded from MA into
southeastern Rl They would like to be put on the Ri Public Notice list. They are aware the Narraganseits
recently signed a MOU with us; they would like to enter into a simifar agreement with us.

He wanted o enter consultations o the Bloedy Run Links site. | told him | considered that a

"done deal” and didnt want to make major changes on this permitted project we had been working on
since

1897 at this late date. He was OK with that but wants to be informed of upcoming applications that could
impact Ri sites with a Wampanoag affiliation.

Should we draft a MOU between us and the Wampanoags?

Mike E.



Gaudet, Jody A NAE

From: Eiliott, Michael J NAE
Sent: Tuesday, September 07, 18999 10:47 AM
To: Gaudet, Jody A NAE
Subject; RE: Narragansett Tribe
Jody,

Chief John Brown is still the NI THPO. The letter faxed to me was a copy of a letter from the NI
ie
c ;;&mcving John from his duties...but he does't work for the Chief, The THPO office is under the
ounci
of Elders and only they can fire him.

The address is; John Brown
Narragansett Indian Tribal Historic Preservation Office
P.0O. Box 700
Wyoming, Rhode Island 02898

John Brown is at (401) 241-1865; Doug Harris is at 401-241-1867

Last | knew their fax was not working so | faxed material to John's home: 860-848-4828

Mike
~wwOrigINGl Messaga.—.—
From: Gaudet, Jody A NAE
Sent: Tuesday, Septernber D7, 1092 9:38 AM
To: Ellioit, Michael J NAE
Subject: Narragansetf Tribe
Mike,

What is the address, phone #, and fax # for the tribal historic preservation office?
I would like to include it in the MAPGP.

Thanks,
Jody
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PUBLIC NOTICE

Us Army Corps

of Engineers s

New England District Date: June 8, 1999

696 Virginia Road Cf;mmeﬁt Period Ends: July 8, 1999
Concord, MA 01742-2751 File Number: 199901470

In Reply Refer To: Ms. Christine Godfrev 978-318-8338

AND NOTICE OF APPLICATION
FOR MASSACHUSETTS
401 WATER QUALITY CERTIFICATION

The New England District, U.8. Army Corps of Engineers, 696 Virginia Road,
Concord, MA 01742-2751 is proposing to re-1ssue the statewide Programmatic General

Permit {PGP) pursuant to 33 CFR Part 325.5(c)(3), for minimal-impact activities within the
State of Massachusetts. The existing Massachusetts PGP expires on March 1, 2000. The
new PGP will continue to provide a simplified review process for activities in Corps
jurisdiction under Section 404 of the Clean Water Act, Section 10 of the Rivers and
Harbors Act of 1899, and Section 103 of the Marine Protection, Research and Sanctuaries
Act,

Programmatic General Permits are encouraged under the President's plan as a way to
streamline state and Federal regulatory programs. The New England District has already
had excellent success with streamlining these programs through the use of PGPs
throughout New England.

Projects with minimal individual and cumulative effects on the aguatic environment will be
approved administratively under this PGP. Projects with the potential for more than
minimal effects will be subjected to individual permit review.

All PGP authorizations will be subject to the applicability requirements, procedures, and
conditions contained in the PGP document (attached]. Project eligibility under this PGP
will fall into two categories: non-reporting projects {Category I) and reporting projects,
requiring screening (Category IIJ.

Category II activities will be reviewed by the Corps, the State, and the Federal resource
agencies {(U.S. Fish and Wildlife Service, U.S. Environmental Protection Agency, and
National Marine Fisheries Service] as outlined within the attached document. Through
interagency screening, the Corps will determine if the individual and cumulative adverse
environmental impacts are minimal and whether the project may proceed under the PGP.

Projects that do not meet the terms and conditions of the PGP will require an individual
permit. The individual permit review procedures are not altered by the PGP. Federal
exemptions, which are not necessarily the same as the State's exemptions, would also not
be altered by the PGP. In addition, PGP authorizations will not be valid until all other
required Federal, State, and local permits and/or certifications are obtained.



2.

The proposed PGP does not affect activities authorized under the existing PGP that have
commenced work prior to the new issuance. Activities which have commenced (i.e. are
under construction or are under contract to commence) prior to the issuance date of this
general permit, in reliance upon the terms and conditions of the category under which it
was authorized, shall remain authorized provided the activity is completed within twelve
months of the date of the expiration of the current PGP, that is by March 1, 2001.
Therefore, this is not a modification, suspension, or revocation of the existing PGP.

In order to properly evaluate the proposed PGP, the Corps is seeking public comment.
Anyone wishing to comment is encouraged to do so in writing within the comment period
specified in this notice. Comments should be submitted to: Ms. Christine Godfrey, U.S.
Army Corps of Engineers, Regulatory Branch, 696 Virginia Road, Concord, MA 01742-
2751.

If you require additional information about the proposed PGP, please contact Ms. Godfrey
at the address above or by telephone at (978} 318-8338 or toll free at (800} 343-4789 or
{800} 362-4367 if calling from within Massachusetts.

Any person may request, in writing, within the comment period specified in this notice,
that a public hearing be held to consider this proposal. Such reqguests shall specifically
state the reasons for holding a public hearing. The Corps holds public hearings for the
purpose of obtaining public comments, when that is the best means for understanding a
wide variety of concerns from a diverse segment of the public.

Note the Corps is simultaneously requesting that the MA Department of Environmental
Protection and Massachusetts Coastal Zone Management Program determine whether to
issue, deny, or waive Water Quality Certification (WQC) and Coastal Zone consistency,
respectively. The MA DEP will issue a notice regarding their tentative determination,
therefore comments regarding WQC/Section 401 can be sent to MA DEP.

¢ luustine 95‘5/(/\-29,

illiam F. Lawless, P.E.
Chief, Regulatory Branch
Construction/Operations Division
SEE NEXT PAGE FOR
DETAILS OF EVALUATION
FACTORS



The decision whether io issue a permit will be based on an evaluation of the probable impact of the proposed activity in the
gablic interest. That decision will reflect the national concemn for both protection and ulilization of important resources, The

enefil which may reasonably accrue from the proposal must be balanced against ils reasonably foreseeable deltriments. Al
factors which may be relevani 1o the proposal will be considared, including the cumulative effects thereof, among those are:
conservation, economics, apsthetics, general environmental concemns, wetlands, cullural value, fish and wildlife values, flood
hazards, flood plain value, land use, navigation, shoreline erosion and acoretion, recreation, waler supply and conservation,
water quzlity, energy needs, safety, food production and, in general, the needs and welfare of the peopla.

Where the activity involves the discharge of draedged or fill material into waters of the United States or the transportation of
dredged material for the purpose of disposing it in ocean waters, the evaluation of the impact of the activity in the public
interest will also include application of the guidelines promulgated by the Administrator, U.5 Environmental Protection
Agency, under authorily of Section 404(b) of the Clean Water Act, and/or Section 103 of ithe Maring Protection Research and
Sanctuaries Act of 1972 as amended,

Based on his initial review, the District Engineer has determined that little likelihood exists for the proposed work to impinge
upon properties listed in, or eligible for listing in, the National Register of Historic Places, and no further consideration of the
requirements of Section 106 of the National Historic Preservation Act of 1966, as amended, is necessary. This determination
is based upon one or more of the following:

a. The permit area has been extensively modified by previous work,

b. The permit area has been recently created.

¢. The proposed activity is of limited nature and scope.

d. Review of the latest published varsion of the National Register shows that no presence of registered properties
listed as being eligible for inclusion therein are in the permit area or general vicinity.

Pursuant to the Endangered Species Acl, the District Engineer is hereby requesting that the appropriate Federal Agency
provide comments regarding the presence of and potential impacts o listad species or its crilical habitat.

The initial determinations made herein will be reviewed in light of facts submitfed in response te this notice.
The following authorizations have been applied for, or have been, or will be obtained:

{ }Permi, License or Assent from Slate.
{ ) Permit from Local Wetlared Agency or Conservation Commission.
{X ) Water Quality Cartification in accordance with Section 401 of the Clean Water Act.

The States of Connecticut, Maine, Massachusetts, New Hampshire and Rhode Island have approved Coastal Zone
Management Programs. Whers applicable the applicant states that any proposed activity will comply with and wilt be
conducted in a manner that is consistent with the appreved Coastal Zone Management Program. By this Public Notice, we
are requesting the State concurrence or objection to the applicant's consistency staterment.

All comments will be considered a matter of public record. Copies of letters of objection will be forwarded to the applicant
who will normally be requested to contact objectors directly in an effort {0 reach an understanding.

THIS NOTICE IS NOT AN AUTHORIZATION TO DO ANY WORK.

if you would prefer not to continue receiving public notices, please check here { } and return this portion
of the public notice to; U.8, Army Corps of Engineers — New England District,
ATTN: Regulatory Branch, 696 Virginia Road, Concord, MA 01742-2751.

NAME:
ADDRESS:




DRAFT

Application No.: 199901470
Applicant: General Public in Massachusetts

DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUSETTS

The New England District of the U.8. Army Corps of Engineers (Corps} proposes to issue a
Programmatic General Permit {(PGP) that expedites review of minimal impact work in
coastal and inland waters and wetlands within the Commonwealth of Massachusetts.
Activities with minimal impacts, as specified by the terms and conditions of this general
permit, are either non-reporting {provided required local and state permits and required
state certifications are received), or are reporting, requiring screening by the Corps and
Federal resource agencies for applicability under the general permit. This general permit
does not affect the Corps individual permit review process or activities exempt from Corps
jurisdiction.

Activities covered: work and structures that are located in, or that affect, navigable
waters of the United States (regulated by the Corps under Section 10 of the Rivers and
Harbors Act of 1899}; the discharge of dredged or fill material into waters of the United
States (regulated by the Corps under Section 404 of the Clean Water Act); and the
transportation of dredged material for the purpose of disposal in the ocean (regulated by
the Corps under Section 103 of the Marine Protection, Research and Sanctuaries Act).

Procedures
A, State and Local Approvals

For projects authorized pursuant to this general permit, when the following local or
state approvals are also required, they must be obtained in order for this general permit
authorization to be valid {applicants are responsible for ensuring that all required state
licenses and approvals have been applied for and obtained):

(a) Final Order of Conditions under the Massachusetts Wetlands Protection Act
{WPA) (MGL c. 131 Section 40) must be obtained for activities subject to jurisdiction as
defined in 310 CMR 10.02.

(b) Waterways license or permit under MGIL c. 91, from the Massachusetts
Department of Environmental Protection (DEP) must be obtained for activities subject to
jurisdiction, also defined in 310 CMR 2.05.

{c) Water Quality Certification is required for work in Corps jurisdiction involving a
discharge to waters of the U.8. Some projects require an individual water quality
certification (WQC}, under Section 401 of the Clean Water Act, issued by the Massachusetts
DEP before work can proceed (see page 11 for 401 WQC requirements).

(d) Coastal Zone Management: Any project that meets the terms and conditions of
Category I of this general permit (i.e., non-reporting), has been determined to be consistent
with the Massachusetts Coastal Zone Management (CZM) plan and does not require any
additional CZM review. For work being screened under Category II of this general permit,
the Corps will coordinate screening of any work in or affecting the coastal zone with the
Office of Coastal Zone Management; for these projects applicants will be notified by the
Corps if an individual CZM concurrence is required.

B. Corps Authorization: Category I (Non-Reporting)
1



DRAFT

Work in Massachusetts that is subject to Corps jurisdiction (see Condition 2 on page
3), that meets the definition of Category I on attached the Definition of Categories sheet,
and that meets all of this permit's other conditions may proceed without application or
notification to the Corps provided the required Federal, State, and local authorizations are
obtained. Note that the review thresholds under Categorv I apply to single, complete
projects only (see Condition 5). Also, note that Category I does not apply to activities
occurring in a component of, or within 0.25 mile upstream on a tributary of, or that has the
potential to alter flows within a river within the National Wild and Scenic River System (sec
Condition 9, and page 10 for listed rivers in Massachusetts].

Work that is not subject to the WPA, but is subject to Corps jurisdiction, is eligible
for Corps authorization under this PGP; although an Order of Conditions is not required,
the general permit review thresholds and requirements concerning WQC and CZM
consistency apply. Such projects could include activities that are exempt from the WPA or
activities in Federal wetlands {e.g., isolated wetlands) that are not included in the WPA.

Although Category I projects are non-reporting, the Corps reserves the right to
require review for an individual permit if there are concerns for the aquatic environment or
any other factor of the public interest (see Condition 4 on Discretionary Authority).

C. Corps Authorization: Category II (Reporting — Requiring Screening)
Application Procedures

For projects that do not meet the non-reporting thresholds, written authorization
from the Corps and applicable certifications or waivers concerning WQC and CZM are
required. Applicants will apply directly to the appropriate DEP regional office (see page 10
for addresses) for WQC and/or Chapter 91 licensing, except for projects involving dredging
in navigable waters of the U.S. (see application procedures for dredging projects below).
The Corps will accept DEP's applications for its review. There is no need to apply
separately to the Corps unless the activity involves dredging in a navigable water of the U.S.
(see application procedures for dredging projects, below) or is not subject to State
jurisdiction. However, in order to expedite the review, an additional copy of the WQC or
Chapter 91 application should be submitted to DEP for distribution to the Corps. Once
DEP determines that an application is complete, they will provide a copy of the complete
application to the Corps for screening with the Federal Resource agencies and CZM.
Applicants will be notified by the Corps if an individual CZM consistency concurrence is
required. If the Corps and Federal Resource agencies determine that the activity is eligible
for the PGP [see screening procedures below], the Corps will send an authorization letter
directly to the applicant, with a courtesy copy to DEP. If the activity is not eligible under
the PGP or if the Corps determines that additional information is required, the Corps will
notify the applicant in writing prior to any state authorization.

Additional information required may include:

(a) purpose of the project;

(b} photographs of wetland/waterway to be impacted;

(c) 8 1/2" by 11" plan views of the entire property and project limits with existing and
proposed conditions f{legible, reproducible plans required);

{d) wetland delineation for site, information on basis of delineation, and calculations of
waterway and wetland impact areas (see Condition 2 on page 5});

2
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{e} typical cross-section views of all wetland and waterway fill areas and wetland replication
areas;

{f) delineation of submerged aquatic vegetation, e.g., eelgrass beds, in tidal waters;

{g) amount, area, type, and source of fill material to be discharged into waters and
wetlands, including the volume of {ill below ordinary high water in inland waters, and below
the high tide line in coastal waters;

{h}) mean low, mean high water and high tide elevations in navigable waters;

{i) limits of any Federal Navigation Project in the vicinity and State Plane coordinates for the
limits of the proposed work closest to the Federal project;

(j) alternatives analyses submitted to the DEP for WQC review, and/or additional
information compiled on alternatives,

Application Procedures for Dredging Projects

For projects involving dredging in navigable waters of the U.S., applicants must apply
directly to the Corps for review. Upon receipt of an application for dredging, the Corps will
determine if 1t [1] requires additional information (see below]; [2) is appropriate for
screening with the Federal resource agencies (see Category Il Federal Screening Procedures
below); (3] is ineligible under the terms and/or conditions of this general permit; (or (4) will
require individual permit review, regardless of whether the terms and conditions of this
general permit are met, based on concerns for the aquatic environment or any other factor
of the public interest (see condition 4 on Discretionary Authority). If open water disposal is
proposed, a suitability determination from the Corps, fully coordinated with the Federal
Resource Agencies, will be made before a project can be authorized.

Additional information required for dredging projects may include:

{a) the volume of material and area in square feet to be dredged below mean high water;
(b) existing and proposed water depths;

(c) type of dredging equipment to be used;

(d) nature of material {e.g. silty sand};

(e} any existing sediment grain size and bulk sediment chemistry data for the proposed or
any nearby projects;

{f) information on the location and nature of municipal or industrial discharges and
occurrence of any contaminant spills in or near the project area, location of the disposal
site {include locus sheet);

{g) shellfish survey;

(h) sediment testing, including physical, chemical and biological testing. For projects
proposing open water disposal, applicants are encouraged to contact the Corps as early as
possible regarding sampling and testing protocols.

All Category II applicants shall submit a copy of their WQC or Chapter 91 application
materials to the Historic Preservation Officer at the Massachusetts Historical Commission
(MHC} to be reviewed for the presence of historic/archacological resources in the permit
area that the proposed work may affect. Applications to the Corps should include
information to indicate that this has been done [applicant's statement or a copy of their
cover letter to MHC).
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Category Il Federal Screening Procedures

Projects to be screened will be reviewed with the Federal resource agencies (U.8. Fish
and Wildlife Service, U.S. Environmental Protection Agency, and National Marine Fisheries
Service) at Joint Processing meetings held every three weeks, or as necessary to provide
applicants with a timely response. The Corps and Federal resource agencies may agree on
certain activities that do not need to be coordinated at these meetings. For projects to be
reviewed with the Federal agencies, the agencies may recommend special conditions for
projects to avoid or minimize adverse environmental effects and to insure that the terms
and conditions of the general permit are met. The Corps will determine that a project is
ineligible under this general permit and will begin its individual permit review procedures if
any one of the Federal agencies, within 10 working days of the screening meeting,
expresses a concern within their area of expertise, states the resource or species that could
be impacted by the project, and describes the impacts that, either individually or
cumulatively, will be more than minimal.

This 10-day notice rmay be verbal and is not required to be fully documented, but
must be confirmed with a written response within an additional 10 working days from the
date of the verbal comment. Written responses must be signed by the Federal resource
agency field supervisor or branch chief as appropriate. The intent of the verbal notification
is to allow the Corps to give timely notification to the applicant that additional information
or an individual Corps permit may be required. The Corps may reinstate a project's
eligibility under the PGP provided the Federal agencies' concerns have been satisfied.

Coastal Zone Management Screening Procedures
Note: These are the conditions under the existing PGP. Office of CZM will recertify
and may change the conditions.

Category Il projects that involve work in or affecting the coastal zone will be screened
with CZM at Joint Processing meeting, or by fax if a CZM representative is not at the Joint
Processing meeting. CZM will make a determination, at Joint Processing or within 10
working days, that (1) CZM consistency may be waived; (2) CZM consistency may be waived
provided CZM and the Corps agree to special conditions to protect the land or water uses or
natural resources of the coastal zone; or (3} an individual CZM consistency concurrence will
be required for the project. If CZM requires an individual CZM consistency concurrence, the
Corps may issue a procedural denial letter, which will notify the applicant that the Federal
authorization is not valid until CZM consistency concurrence is issued or waived by the
Office of Coastal Zone Management.

Minerals Management Service [MMS! Review

Projects with construction of solid fill structures or discharge of fill that may extend
beyond the coastline or the baseline from which the territorial sea is measured (i.e., mean
low water), must be coordinated with MMS, Outer Continental Shelf (OCS} Survey Group,
pursuant to the Submerged Lands Act {43 U.5.C. Section 13011315, 33 CFR 320.4{f)). The
Corps will forward project information to MMS for their review. MMS will coordinate their
determination with the Department of the Interior (DOI} Solicitor's Office. The DOI will
have 15 calendar days from the date MMS is in receipt of the project information to
determine if the baseline will be affected. No notification within the 15 day review period
will constitute a "no effect” determination. Otherwise, the solicitor's notification to the
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Corps may be verbal but must be followed with a written confirmation within 10 business
days from the date of the verbal notification. This procedure will be eliminated if the
Commonwealth of Massachusetts provides a written waiver of interest in any increase in
submerged lands caused by a change in the baseline resulting from solid fill structures or
fills authorized under this General Permit.

401 Water Quality Certification
NOTE: These are conditions under the existing PGP. DEP will recertify and may
change the conditions.

For work in Corps jurisdiction involving a discharge to waters of the U.S., an
individual 401 water quality certification (WQC) must be obtained from the Massachusetts
DEP before work can proceed as authorized by this general permit for the following
circumstances {pursuant to MGL c. 21 Sections 26 - 53 and regulations at 314 CMR ©.00}):

(1} More than 5000 sq. ft. Any activity in an area subject to 310 CMR 10.00 which is also
subject to 33 U.8.C. 1251, et seq. and will result in the loss of more than 5000 square feet
cumulatively of bordering and isolated vegetated wetlands and land under water.

(2} Outstanding Resource Waters. Any activity resulting in any discharge of dredged or fill
material to any Outstanding Resource Water.

(3) Real Estate Subdivision - Any discharge of dredged or fill material associated with the
creation of a real estate subdivision, unless there is a recorded deed restriction providing
notice to subsequent purchasers limiting the amount of fill for the single and complete
project to less than 5000 square feet cumulatively of bordering and isolated vegetated
wetlands and land under water and the discharge is not to an Outstanding Resource Water.
Real estate subdivisions include divisions where approval is required and where approval is
not required under the Subdivision Control Law, M.G.L. c. 41, §81K through 81GG.
Discharges of dredged or fill material to create the real estate subdivision include but are
not limited fo the construction of roads, drainage, sidewalks, sewer systems, buildings,
septic systems, wells, and accessory structures.

(4] Activities Exempt under M.G.L. ¢. 131, §40. Any activity not subject to M.G.L. c. 131,
8§40 which is subject to 33 U.S.C. 1251, et seq. and will result in any discharge of dredged
or fill material to bordering vegetated wetlands or land under water.

(5} Routine Maintenance. Routine maintenance of existing channels, such as mosquito
control projects or road drainage maintenance, that will result in the annual loss of more
than 5000 square feet cumulatively of bordering and isolated vegetated wetland and land
under water will be evaluated under the criteria of 314 CMR 9.06. A single application may
be submitted and a single certification may be issued for repeated routine maintenance
activities on an annual or multi-year basis not to exceed five years.

(6) More than 5000 sq. ft. of Isolated Vegetated Wetlands. Any activity in an area not
subject to jurisdiction of M.G.L. ¢. 131, §40 which is subject to 33 U.8.C. 1251, et seq. (i.e.,
isolated vegetated wetlands} which will result in the loss of more than 5000 square feet
cumulatively of bordering and isolated vegetated wetlands and land under water.
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(7) Rare and Endangered Species Habitat in Isolated Vegetated Wetlands. Any activity
resulting in the discharge of dredged or fill material to an isolated vegetated wetland that
has been identified as habitat for rare and endangered species.

{(8) Salt Marsh. Any activity resulting in the discharge of dredged or fill material in any salt
marsh.

(9) Individual 404 Permit. Any activity subject to an individual Section 404 permit by the
Corps of Engineers.

{10) Agricultural Limited Project. Agricultural work, not exempt under M.G.L. c. 131, §40,
referenced in and performed in accordance with 310 CMR 10.53(5). Provided the activity
does not result in any discharge of dredged or fill material to an Outstanding Resource
Water, such work will be presumed to meet the criteria of 314 CMR 9.06 where a
comparable alternatives analysis is performed by the Natural Resources Conservation
Service (formerly Soil Conservation Service} and included in the Notice of Intent.

(111 Discretionary Authority. Any activity where the Department invokes discretionary
authority to require an application based on cumulative effects of activities, cumulative
effects from the discharge of dredged or fill material to bordering or isolated vegetated
wetlands or land under water, or other impacts that may jeopardize water quality. The
Department will issue a written notice of and statement of reasons for its determination to
invoke this discretionary authority not later than ten business days after its receipt of an
Order of Conditions.

(12) Dredging Greater than 100 c.y. Any dredging or dredged material disposal of more
than 100 cubic yards in navigable waters,

D. Corps Authorization: Individual Permit

Work that is in the Individual Permit category on the attached Definition of
Categories sheet, or that does not meet the terms and conditions of this general permit, will
require an application for an individual permit from the Corps (see 33 CFR Part 325.1].
The screening procedures outlined above will only serve to delay project review in such
cases. The applicant shall submit the appropriate application materials {including the
Corps application form] at the earliest possible date; general information and application
forms can be obtained at (978) 318-8338. Individual WQC and CZM consistency
concurrence are required before Corps permit issuance.

E. Programmatic General Permit Conditions: The following conditions apply to activities
authorized under the Programmatic General Permit, including all Category I (non-reporting}
and Category II {reporting — requiring screening) activities:

GENERAL REQUIREMENTS:
1. Other Permits: Authorization under this general permit does not obviate the need to
obtain other Federal, state, or local authorizations required by law.
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2. Applicability of this gencral permit shall be evaluated with reference to Federal
jurisdictional boundaries. Applicants are responsible for ensuring that the boundaries
satisfy the Federal criteria defined at 33 CFR 328-329,

3. Minimal Effects. Projects authorized by this general permit shall have minimal
individual and cumulative adverse environmental impacts as determined by the Corps.

4. Discretionary Authority. Notwithstanding compliance with the terms and conditions of
this pernut, the Corps retains discretionary authority to require review for an individual
permit based on concerns for the aquatic environment or for any other factor of the public
interest. This authority is invoked on a case-by-case basis whenever the Corps determines
that the potential consequences of the proposal warrant individual permit review based on
the concerns stated above. This authority may be invoked for projects with cumulative
environmental impacts that are more than minimal, or if there is a special resource or
concern associated with a particular project, that is not already covered by the remaining
conditions of the PGP, that warrants greater review.

Whenever the Corps notifies an applicant that an individual permit may be required,
authorization under this general permit is voided, and no work may be conducted until the
individual Corps permit is obtained, or until the Corps noftifies the applicant that further
review has demonstrated that the work may proceed under this general permit.

5. Single and Complete Projects. This general permit shall not be used for piecemeal work
and shall be applied to single and complete projects. All components of a single project
shall be treated together as constituting one single and complete project. All planned
phases of multi-phased projects shall be treated together as constituting one single and
complete project. This general permit shall not be used for any activity that is part of an
overall project for which an individual permit is required.

NATIONAL CONCERNS:

6. Historic Properties. Any activity authorized by this general permit shall comply with
Section 106 of the National Historic Preservation Act. Information on the location and
existence of historic resources can be obtained from the Massachusetts Historic
Preservation Office and the National Register of Historic Places. If the permittee, during
construction of work authorized herein, encounters a previously unidentified archaeoclogical
or other cultural resource within the area subject to Department of the Army jurisdiction
that might be eligible for listing in the National Register of Historic Places, he/she shall
immediately notify the District Engineer.

7. National Lands. Activities authorized by this general permit shall not impinge upon the
value of any National Wildlife Refuge, National Forest, National Marine Sanctuary (e.g.
Stellwagen Bank) or any area administered by the National Park Service (e.g. Cape Cod
National Seashore).

8. Endangered Species. No activity authorized under this general permit may affect a
threatened or endangered species or a species proposed for such designation, as identified
under the Federal Endangered Species Act (ESA), or which is likely to destroy or adversely
modify the critical habitat of such species, or which would result in a "take" of any
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threatened or endangered species of fish or wildlife, or which would result in any other
violation of Section 9 of the ESA protecting threatened or endangered species of plants.
Applicants shall notify the Corps if any listed species or critical habitat is in the vicinity of
the project and shall not begin work until notified by the district engineer that the
requirements of the ESA have been satisfied and that the activity is authorized.
Information on the location of threatened and endangered species and their critical habitat
can be obtained from the U.S. Fish and Wildlife Service and National Marine Fisheries
Service (addresses listed on page 12).

9. Essential Fish Habitat. As part of the PGP screening process, the Corps will coordinate
with the National Marine Fisheries Service {(NMFS]) in accordance with the Magnuson-
Stevens Fishery and Conservation Management Act. The Corps, if necessary, will include
special conditions from the NMFS in order to protect essential fish habitat.

10. Wild and Scenic Rivers. Any activity that occurs in a component of, or within 0.25 mile
up or downstream of the main stem or tributaries of a segment of, or that has the potential
to alter flows within a river within the National Wild and Scenic River System must be
approved by the Corps under the procedures of Category II of this general permit regardless
of size of impact. This condition applies to both designated wild and scenic rivers and
rivers officially designated by Congress as study rivers for possible inclusion while such
rivers are in official study status. The Corps will consult with the National Park Service
(NP3) with regard to potential impacts of the proposed work on the resource values of the
wild and scenic river. The culmination of this coordination will be a determination by the
NPS and the Corps that the work: (1) may proceed as proposed; {2] may proceed with
recommended conditions; or (3) could pose a direct and adverse effect on the resource
values of the river and an individual permit is required. If preapplication consultation
between the applicant and the NPS has occurred whereby NPS has made a determination
that the proposed project is appropriate for authorization under this PGP (with respect to
Wild and Scenic River issues], this determination should be furnished to the Corps with
subrmission of the application.

National Wild and Scenic Rivers System segments for Massachusetts as of May 1999,
include: Sudbury/Assabet/Concord Rivers as follows: the Sudbury from the Danforth
Street bridge in Framingham downstream to the confluence with the Assabet, the Assabet
from 1000 feet below the Damon Mill Dam downstream to the confluence with the Sudbury,
and the Concord from the confluence of the Sudbury and Assabet downstream to the Route
3 bridge in Billerica; and the Westfield River as follows: East Branch from the
Cummington/Windsor, MA, town line downstream to 0.8 mile upstream of the confluence
with Holly Brook, the Middle Branch from the Peru/Worthington, MA, town line
downstream to the confluence with Kinne Brook, and 0.4 mile of the Glendale Brook
tributary from Clark Wright Road bridge to the confluence with the Middle Branch, and the
West Branch from the railroad bridge 2000 feet downstream of Becket Village in Becket,
MA, downstream to the Chester/Huntington, MA, town line.

11. Federal Navigation Project. Any structure or work that extends closer to the horizontal
limits of any Corps navigation project than a distance of three times the project's
authorized depth (see attached map for locations of these projects) shall be subject to
removal at the owner's expense prior to any future Corps dredging or the performance of
periodic hydrographic surveys.
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12. Federal Liability. In issuing this permit, the Federal Government does not assume any
hability for the following: (a) damages to the permitted project or uses thereof as a result of
other permitted or unpermitted activities or from natural causes; (b) damages to the
permitted project or uses thereof as a result of current or future activities undertaken by or
ont behalf of the United States in the public interest; {¢) damages to persons, property, or to
other permitted or unpermitted activities or structures caused by the activity authorized by
this permit; (d} design or construction deficiencies associated with the permitted work; (e}
damage claims associated with any future modification, suspension, or revocation of this
permit.

13. Navigation. There shall be no unreasonable interference with navigation by the
existence or use of the activity authorized herein, and no attempt shall be made by the
permittee to prevent the full and free use by the public of all navigable waters at or adjacent
to the activity authorized herein.

MINIMIZATION OF ENVIRONMENTAL IMPACTS:
14. Minimization. Discharges of dredged or fill material into waters of the United States
shall be avoided and minimized to the maximum extent practicable.

15, Work in Wetlands. Heavy equipment working in wetlands shall be avoided if possible,
and if unavoidable shall be placed on mats to minimize soil and vegetation disturbance.
Disturbed areas in wetlands shall be restored to preconstruction confours upon compietion
of the work.

16. Temporary Fill. Temporary fill in waters and wetlands authorized by this general
permit {e.g. access roads, cofferdams) shall be properly stabilized during use to prevent
erosion. Temporary fill in wetlands shall be placed on geotextile fabric laid on existing
wetland grade. Temporary fills shall be disposed of at an upland site, suitably contained to
prevent erosion and transport to a waterway or wetland. Temporary fill areas shall be
restored to their original contours.

17. Sedimentation and Erosion Control. Adequate sedimentation and erosion control
management measures, practices and devices, such as phased construction, vegetated filter
strips, geotextile silt fences or other devices, shall be installed and properly maintained to
reduce erosion and retain sediment on-site during and after construction. They shall be
capable of preventing erosion, of collecting sediment, suspended and floating materials, and
of filtering fine sediment. These devices shall be removed upon completion of work and the
disturbed areas shall be stabilized. The sediment collected by these devices shall be
removed and placed at an upland location, in a manner that will prevent its later erosion
into a waterway or wetland. All exposed soil and other fills shall be permanently stabilized
at the earliest practicable date.

18. Waterway Crossings. (a) All temporary and permanent crossings of waterbodies shall
be suitably culverted, bridged, or otherwise designed to withstand and to prevent the
restriction of high flows, and so as not to obstruct the movement of aquatic life indigenous
to the waterbody beyond the actual duration of construction. (b) No open trench excavation
shall be allowed in flowing waters. (c) Temporary bridges, culverts, or cofferdams shall be
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used for equipment access across streams (note: areas of fill and/or cofferdams must be
included in total waterway/wetlands impacts to determine applicability of this general
permit). {d) For projects that otherwise meet the terms of Category I, in-stream
construction work shall be conducted during the low flow period, July 15 to Gcetober 1 in
any year. Projects that are not to be conducted during that time period are ineligible for
Category | and shall be screened pursuant to Category I, regardless of the waterway and
wetland fill and/or impact area.

19. Discharge of Pollutants. All activities involving any discharge of pollutants into waters
of the United States authorized under this general permit shall be consistent with
applicable water quality standards, effluent limitations, standards of performance,
prohibitions, and pretreatment standards and management practices established pursuant
to the Clean Water Act (33 U.5.C. 1251) and applicable state and local laws. If applicable
water quality standards, limitations, etc. are revised or modified during the term of this
permit, the authorized work shall be modified to conform with these standards within &
months of the effective date of such revision or modification, or within a longer period of
time deemed reasonable by the District Engineer in consultation with the Regional
Administrator of the Environmental Protection Agency. Applicants may presume that State
water quality standards are met with issuance of the WQC.

20. Spawning Areas. Discharges in fish and shellfish spawning or nursery areas during
spawning seasons shall be avoided. During all times of year, impacts to these areas shall
be avoided or minimized to the maximum extent practicable.

21. Storage of Seasonal Structures. Coastal structures, such as pier sections or floats,
that are removed from the waterway for a portion of the yvear shall be stored in an upland
location, located above mean high water and not in tidal marsh.

22. Environmental Values. The permittee shall make every reasonable effort to carry out
the construction or operation of the work authorized herein in a manner so as to maintain,
as much as practicable, and to minimize any adverse impacts on existing fish, wildlife, and
natural environmental values.

PROCEDURAL CONDITIONS:

23. Inspections. The permittee shall permit the District Engineer or his authorized
representative(s) to make periodic inspections at any time deemed necessary in order to
ensure that the work is being performed in accordance with the terms and conditions of
this permit. The District Engineer may also require post-construction engineering drawings
for any work or post-dredging survey drawings for any dredging work.

24. Maintenance. The permittee shall maintain the work or structures authorized herein
in good condition, including maintenance to ensure public safety. This does not include
maintenance of dredging proiects. Maintenance dredging is subject to the review
thresholds on page 14, and/or any conditions included in a written Corps authorization.

25. Property Rights. This permit does not convey any property rights, either in real estate
or material, or any exclusive privileges, nor does it authorize any injury to property or
invasion of rights or any infringement of Federal, State, or local laws or regulations.
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26. Modification, Suspension, and Revocation. This permit may be either modified,
suspended, or revoked in whole or in part pursuant to the policies and procedures of 33
CFR 325.7. Any such action shall not be the basis for any claim for damages against the
United States.

27. Restoration. The permittee, upon receipt of a notice of revocation of authorization
under this permit, shall restore the wetland or waterway to its former conditions, without
expense to the United States and as directed by the Secretary of the Army or his authorized
representative. If the permittee fails to comply with such a directive, the Secretary or his
designee may restore the wetland or waterway to its former condition, by contract or
otherwise, and recover the cost from the permittee.

28. Special Conditions. The Corps may impose other special conditions on a project
authorized pursuant to this general permit that are determined necessary to minimize
adverse environmental effects or based on any other factor of the public interest. Failure to
comply with all conditions of the authorization, including special conditions, will constitute
a permit violation and may subject the permittee to criminal, civil, or administrative
penaltics, or restoration.

29. False or Incomplete Information. If the Corps makes a determination regarding the
eligibility of a project under this permit and subsequently discovers that it has relied on
false, incomplete, or inaccurate information provided by the permittee, then the permit
shall not be valid and the Government may institute appropriate legal proceedings.

30. Abandonment. If the permittee decides to abandon the activity authorized under this
general permit, unless such abandonment is merely the transfer of property to a third
party, he/she must restore the area to the satisfaction of the District Engineer.

31. Enforcement cases. This general permit does not apply to any existing or proposed
activity in Corps jurisdiction associated with an on-going Corps of Engineers enforcement
action, until such time as the enforcement action is resolved or the Corps determines that
the activity may proceed independently without compromising the enforcement action.

DURATION OF AUTHORIZATION/GRANDFATHERING:

32. Duration of Authorization. Activities authorized under this general permit that have
commenced (i.e., are under construction) or are under contract to commence in reliance
upon this authorization will remain authorized provided the activity is completed within
twelve months of the date of the general permit's expiration, modification, or revocation,
unless discretionary authority has been exercised on a case-by-case basis to modify,
suspend, or revoke the authorization in accordance with 33 CFR 325.2(e)(2). Activities
completed under the authorization of the general permit that was in effect at the time the
activity was completed will continue to be authorized by the general permit.

33. Previously Authorized Activities.

(a) Activities which have commenced (i.e., are under construction or are under contract to
commence) prior to the issuance date of this general permit, in reliance upon the terms and
conditions of the non-reporting category of the previous Massachusetts PGP, shall remain
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authorized provided the activity is completed within twelve months of the date of issuance
of this general permit, unless discretionary authority has been exercised on a case-by-case
basis to modify, suspend, or revoke the authorization in accordance with Condition 4. The
applicant must be able to document to the Corps’ satisfaction that the project was under
construction or contract by the appropriate date.

(b} Projects that have received written verification or approval from the Corps, based on
applications made to the Corps prior to issuance of this general permit, for the previous
Massachusetts PGP, Nationwide permits, regional general permits, or letters of permission
shall remain authorized as specified in each authorization.

{c) Activities authorized pursuant to 33 CFR Part 330.3 (activities occurring before certain
dates) are not affected by this general permit.

DISTRICT ENGINEER DATE
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Contacts for Programmatic General Permit:

U.S. Army Corps of Engineers
Regulatory Branch

696 Virginia Road

Concord, Massachusetts 01742
(978) 318-8335

(800} 343-4789 (ME, VT, NH, RI, CT)

{800) 362-4367 (Massachusetts)

Massachusetts Historical Commission

The Massachusetts Archives Bldg.

220 Morrisscy Boulevard
Boston, Massachusetts 02125
(617} 727-8470

Federal Endangered Species:
U.S. Fish and Wildlife Service
22 Bridge Street, Unit #1
Concord, New Hampshire 03301
(603) 225-1411

May 1999
Coastal Zone Management
100 Cambridge Street 20th Floor
Boston, Massachusetts 02202
(617) 727-9530

National Park Service
North Atlantic Region
15 State Street
Boston, MA 02109
(617) 223-5203

National Marine Fisheries Service
One Blackburn Drive

Gloucester, Massachusetts 01930
{978) 281-9300

Massachusetts Department of Environmental Protection (DEP):

DEP Division of Wetlands and Waterways

One Winter Street
Boston, Massachusetts 02108
{©17) 292-5695

Regional DEP Offices:
DEP-Western Region

Wetlands Protection Program

436 Dwight Street

Springfield, Massachusetts 01103
(413) 784-1100

DEP-Central Region

Wetlands Protection Program
627 Main Street

Worcester, Massachusetts 01608
{508) 792-7650

DEP-Southeast Region
Wetlands Protection Program
20 Riverside Drive, Route 105
Lakeville, Massachusetts 02347
(508) 946-2800

DEP-Northeast Region

Wetlands Protection Program

205 Lowell Street

Wilmington, Massachusetts 01887
(617) 932-7600



DEFINITION OF CATEGORIES

CATEGORY 1

CATEGORY II

INDIVIDUAL PERMIT

A, INLAND WATERS AND WETLANDS (WATERS OF U.S. (1]}

(a) NEW FILL/EXCAVATION

Less than 5000 s.f. inland watcrway

5000 s.f to | acre inland waterway

Greater than ! acre inland waterway

DISCHARGES: and/or wetland fill and secondary and for wetland Gl and secondary or wetland fill and sccondary impacts
B imp&@ts (e.g., areas drained, flooded, [impacts {e.g., areas drained, flooded, [e.g., areas drained, flooded, or T
T or cleared). Tmpact area includes all |or cleared). Impact area includes all |cleared). Impact area includes all N
o temporary and permanent fill and temporary and permanent fill and temporary and permanent fill and
[ dischar;::@s assogiated with discharges associated with dischszrgés associated with

mechanized land clearing. mechanized land clearing. mechaniged land clearing. -
* In-stream work HBmited to July 15 - 1* Any dam, dike, water diversion, or : )
October 1. water withdrawal project. EIS required by the Corps.
* This sategory excludes dams, * Time-of-year restriction {0 be )
 dikes, water diversions, or waler determined case-by-case.
withdrawals. -
* Excludes work on Corps properties [Any amount of fll associated
and Corps-controlled easements (8). jwith proactive wetland restoration
where Corps determines, in i
coordination with 8tate and Federal
B i ) agencies, that net environmental
effects are not more than minimal.
(b} BANK STABILIZATION inland bank stabilization less than Inland bank stabilization greater N
500 ft, length and less than | oy, fill {than 500 ft. length and/oer greater

PROJECTS:

per linear foot below ordinary high

than | ¢.v. fill per linear fool; or any

water, provided no wetland fill.

amount with fill in wetlands.

* In-stream work Iimited to July 15 -

October 1.

{ci REPAIR AND MAINTENANCH Repair /maintenance of existing,

Replacement of non-serviceable fill,

Replacement of non serviceable fill,

OF AUTHORIZED FILLS:

currently-serviceable, authorized

or repair/ maintenance of

or repair/ maintenance of serviceable

fills with no expansion or change in

serviceable fill, with expansion up to

fill greater than 1 acre.

use,

1 acre and/or with change in use,
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CATEGORY 1

CATEGORY 11

INDIVIDUAL PERMIT

B. TIDAL or NAVIGABLE WATERS {2)

(2) FILL:

Fills &uthonzcd by Ch. 81 Amnesty

program (e. g seawails, butkhmds).

Up te 1 acre waterway fill and /or

Greater than | acre wate rway fill

secorylary waterway and wetland

and/or secondary waten;vay or

impacts [¢.g., arcas drained or

wetland impacts {e.g., areas drained

No provisions for new or previously

ﬁaaded} Fill includes temporary and

or flooded}. Fill includes temporary

unauthorized fills in Catégery i,

permanent waterway i f li

and permanent waterway fill,

other than those authorized under

" |the MA Chapter 91 Amnesty

Te}nporafy s;}eciél aquatic site {3]

program.

fill or discharges associated with

Temporary sﬁecialr aquatic site {3}

fill or discharges associated with

mechanized land clearing up to

mechanized land clearing greater

1 acre.

than 1 acre.

No permanent special équatic. site

Permanent tidal wetland fill in any

fill or discharges associated with

amount, other than as specified in

mechanized land clearing, except fill

Cat. II.

or discharges associated with

proactive wetland restoration. Fill

EIS required by the Corps.

may be in any armount but net

adverse effect must not be more

than minimal.

(b} REPAIR AND

Repair/maintenance of existing,

" IReplacement of any non-serviceable

Replacement of non-serviceable

MAINTENANCE WORK:

currently-serviceable, authorized

structure or fill, or repair/

structure or fill, or repair/

structures and fills, inchuding

maintenance of a serviceable

maintenance of serviceable

Amnesty«@pproveaﬁi filis, with

structure or fill with expansion and /

structure or fill, with fill

110 expans:on or change in use.

ar change in use {fill limits 1 acre

replacement or ¢xparnsion greater

* Must be rebullt in same fanstprmt

for replacement and/or expar}smn]u

tharn 1 acre.

Maintenéncc drE&"Emg iess than

Maintenance drf,dgmg and dispasal

Maintenance dredginé and diévpssai

1000 ¢ yw ‘with upland d}:spos;a]

' greatar than 1,000 ¢, V., new dredging

(any amoumé in or affecting a specmi

provided proper siltation c:ontmis are

up to 25,000 cy., or dmdgmg that

aquatic site (3), new dredging great&r

used,

does not meet the terms in Cat. 1

than 25,000 c.y., or any amount m

* Dredging and disposal operations

Disposal includes upland, open water,

or affectmg special aquatlc sites,

timited to November 1 - January 15.

ar beach nourishment, only if Corps,

* No tmpacts to &pecmi aquauc
s:teq {’3)

S

in cansuita@:ion with Federal and State

resource agenctes finds material sultable

* Na mlp&a”.:m to spamai aquaﬁc sites {3 }

* See {a} above for limitations on I"EI
i(}g ‘heach nourishment.




CATEGORY 1

CATEGORY 11

INDIVIDUAL PERMIT

{d) MOGRINGS:

Private, non-commercial, non-rental

Moorings that do not meet the terms

Moorings within the horizontal Hmits,

single boal moorings not associated

in Cat. 1.

or with moored vessels that extend

with any beatmg facility {4}, and

within the limits of a Corps Federal

authorized by the local harbormaster, |

Navigation Project, except those in

N prowded tisnotlocatedina Federal

Navigation Pro_;ect oiher than a

Federal Anchorages authorized in

Cat. L.

F&deral Anchorage.

(¢} PILE-SUPPORTED

|Piers and structures licensed by

STRUCTURES AND FLOATS:

Private piers and floats that do not

i ﬁmy stmcturm pxer, or float that

Ch. gimiﬁrougﬁ the Amnesi};

meet the terms in Cat. L.

extends or with docked or moored

program,; or Private, bottom-

vessels that extend within the

anchored floats up to 400 5.1, in size;

Expansions to existing boating

horizontal limits of a Corps Federa]

or Private, pile- suppﬂrit’:d piers for

facilities {4).

N‘amgatmn Prqgeci’

nawgat;onal access to the walerway,

up to 1,000 s.f. in size wilh attached

Structures, including paers and ﬁ{}ats,

floats up t 200 g1 {total); Provided:

associated with a new or previously

* Floats arc supported off the substrate

unauthorized boating facility.

at low tide;

* Structures and moored vessels are

not positioned over special aquatic

sites (3}; unless at least 1:)

height:width ratio {7);

* Ch. 91 license has been issued (for

pile-supported structures only);

* Not associated with a beatmg

' fa(nhty {4}

* Not located within 3 times the depth

of a Corps Federal Navigation Project.

o Tt—:_fz;;;t}rary M%auoys; markérs, floats,

Structures or work iz“;'-:;;affectimg-

Structures or work within the

and similar structures for recreation

dumng specific events, promied they

tidal and nawg&bie watu‘s that are

horizontal limits of chrps Federal

not defined under any - of the

Navigation Proiects, or with docked

are removed within 30 days after the

headmgs listed above, Inciudes, but

or moored vessels that extend within

use has discontinued.

is not limited to, utility lines, aerial

those Hmits, Does not inchude utility

lines; aerial and subsurface crassmgs

o

fail into Cat. 1.




CATEGORY I

CATEGORY II

INDIVIDUAL PERMIT

(f} MISCELLANEOUS: [cont ]

Coast {}uard-apprm’ed gids to

ndwgatmn

{3l spill clean-up temporary

Sheilﬁsh aquacuiture facilities;

EIS required by the Corps.

refer to limitations of Corps

Aquacuiture Letter of Permission

dated Sep. 1, 1091 for guidelines.

structures and fill.

Fish and wiidlife'hamsting

structures and fill.

Scmnﬂf iTs: measuremmt dcwccs and

survey aa:tmneg such as exploratory

drﬁhng, surveymg, and samp?mg

" lactivities. Does not include oil and

gas explemtmn and fill for roads or

Footnotes: construction pads.

1. Waters of the U.8. in inland areas; Inland o miferss, streams lakes, ponds, and wetlands. S

2. Navigable Waters: Waters that are subject to the ebb and flow of the tide and Federally designated navigable rivers [the Mertimack
River, Connecticut River, and Charles River to the Watertown Dam in Massachusstis). ‘

3. Special Aguatic Sites: Include wetlands and saltmarsh, mudfiats, and vegetated shallows {see (5} below).

4. Boating Facilities: Facilities that pmv:de, rent or sell mooring space, such as marinas, yvacht chiubs, boat
clubs, baat vards, town facilities, dockominiums, etc. l

5. Vegetated Shallows: Subtidal areas that sﬁpport rooted aquatic vegetation such as eelgrass.

6. Contact the éarps ATTN: Real Estate Division {o initiate reviews with respect o bath Carps Oholdings and pei{mit regquiremernits.

. 'E‘he pmpose:d structure shall be at least as high as it is wide {up to 4’ wide) over the substrate of the special aguatic site.

17



Federal Navigation Projects in Massachusetts
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\ Massachusetts Associatien of Conservation Cammissions
\ "protacting wellands and open space through education and advocacy”
10 Juniper Rd. « Belmont » Massachusetts 02478
Phone: 617-489-3930  Fax: 617-489-3935
(’L(“w Western Outreach Office: 2 West Street « Hadley MA 01035

June 8, 1899

Christine A. Godfrey ?
Chief, Policy & Technical Support Section

Regulatory Branch

Department of the Army

Corps of Engineers

696 Virginia Rd.

Concord, MA 01742

Dear Christine:

Enclosed is the mailing list for all 351 Conservation Commissions throughout
the Commonwealth of Massachusetts that you requested. They are formatted
in a way that should enable you to copy them directly onto the Avery Label
#5161,

If you have questions, please feel free to contact me at 617-483-3930.
Sincerely,

Wcu/ ot c o

Lindsay Martucci

Administrative Assistant

WALL @ a Member of the Eraronmertat Foderainon of New England ang the Magsachussele Erveonmenial Collabueatve @ Parsed an Recgonn oo



MAGCC
10 JUNIPER ROAD
BELMONT, MA 02478

Bil To:

Amy Corps of Engineers

Invoice

Invoice #: 00002417
Date: 6/8/99
Ship Via:
Page: 1
Ship To:

Amy Corps of Enginesrs

New England District, Corps
of Engineers

898 Virginia Rd,

Concord, MA 01742

Dascription Amount Tx

Conservation Commission mailing adddresses $100.00
Freight: $0.00
Sales Tax: $0.00
Total Amount: $100.00
Amount $0.00

Your Order #: W13G8651550698
Shipping Date: Balance Due: $100.00

Terms: C.0OD.




DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
606 VIRGINIA ROAD
CONCORD, MASSACHUSETTS 01742-2751

TQ

:F'ﬂi:non OF June 4, 1999

Regulatory Branch
CENAE-CO-R-199901470

Ms. Susan Snow-Cotter

Acting Assistant Director

Massachusetts Coastal Zone Management
100 Cambridge Street, 20% floor

Boston, Massachusetts 02202

Dear Ms. Snow-Cotter:

This letter is in reference to the proposed renewal of the
Massachusetts Programmatic General Permit (PGP). The Corps of
Engineers will release a public notice soliciting comments on June 8,
1999. A copy of the public notice and the draft PGP entitled,
"Department of the Army Programmatic General Permit, Commonwealth
of Massachusetts," are enclosed.

As you are aware, your staff has been working with the Corps to
develop this PGP. We appreciate your time and effort in this endeavor
and are confident that the renewed PGP will further streamline and
simplify the Corps permit process.

Therefore, we request that your agency issue coastal zone
management consistency concurrence for this PGP in accordance with
Section 307 (c) of the Coastal Zone Management Act for projects
regulated by the Massachusetts Coastal Zone Management Plan.

Please contact Ms. Christine Godfrey of the Regulatory Branch at
(978) 318-8338 if there are any questions.. Thank you for your
assistance in this matter.

Sincerely,

William F. Lawless, P.E.
Chief, Regulatory Branch
Enclosures Construction/Operations Division



Gaudet, Jody A NAE

From: Kelly, Grant NAE

Sent: Friday, June 04, 1898 1:41 PM
To: Gaudet, Jody A NAE

Ce: Adams, Karen K NAE
Subject: MAPGP PN,

Following are my comments;

1, A{a), Cat ll...."State and Federal agencies”....this appears fo give the Stale the power [0 kick out to an individual permit
If they're not satisfied during the coordination. Do we want to do that? Why do we need fa formally coordinate with the
Stafe....we will probably do i anyway...there's nothing gained by speliing it out here. Same issue af B.(c), Cat 1L

2, All references to "mechanized land clearing” under B. Tidal Or Navigable Waters. You seem fo have replaced the term
"axcavation” with the "mechanized land clearing” words. I'm nof sure thaf it makes any sense seaward of the high tide
fine. If's uniliely that there's going to be anything to clear in this environment.

3. B. {e}, cat L...."1:1 height:width ratio”.....since "special aqualic sites” include el grass and other SAV, this seems fo
suggest that a 6' wide floal is OK as long as if's in water desper than 6’ (& iow Hide, presumably). Is this really OK? | know
that NMFS doesn't want any floats over SAV because of benthic impacis from dragging mooring tackle, in addition fo
shading impacts.

4. I'm still working with NMFS & USFWS to retain the Cat | classification for in-stream crossings where work will occur
outside of the Condition 18 window, provided that MA Div of Fisheries has issued a written leffer expressing no concemns,
and imposing no (or more liberal) time-of-year restrictions.



Adams, Karen K NAE

7
‘

Full Name: Rick Zeroka
Last Name: Zeroka
First Name: Rick
Company: Weston & Sampson
Business Address: 5 Centennial Drive
Peabody, MA (01980-7985
Business: (378) 977-0110 ,ext2254
Business 2: {978) 532-1800
Business Fax: (978) 977-0100
Web Page: hitp:/fwww westonandsampson.com
3’,(
¢ ! " 7 ; n
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DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
696 VIRGINIA ROAD
CONCORD, MASSACHUSETTS 01742-2751

RErENTion OF June 4, 1999

Regulatory Branch
CENAE-CO-R-199901470

Ms. Lindsay Martucci

MACC

10 Juniper Road

Belmont, Massachusetts 02478

Dear Ms. Martucci:

This letter is to request a copy of the addresses, in label format, for
the conservation commissions in Massachusetts. We would like this list
in order to send a copy of the public notice for the proposed reissuance of
the Massachusetts Programmatic General Permit. Enclosed you will find
a copy of this public notice for your records. The opening and closing
dates for this public notice are June 8 and July 8, respectively.

We understand that there is a fee of $100 for this list. Please
accept the enclosed copy of the purchase request as assurance of
payment. A check will be sent to your office within the next few weeks.

Thank you for your assistance. If you have any questions, please
feel free to contact Ms. Jody Gaudet of my staff at (978) 318-8860.

Sincerely,

P

&
Christine A. Godfrey

Chief, Policy 8 Technical Support Section St b
Enclosures Regulatory Branch



PURCHASE REQUEST AND COMMITMENT PURCHASE INSTRUMENT NO. REQUISITION NO. DATE PAGE
For use of this form, see AR 37-1: the proponent agency is Hg Dept. ARMY Wi3GELY 1550696 04 Juni999 000
16: Purchasing and Contracting Officer TeRU: CONTRALY BRAMCH FROM: POLICY AKALYSIS & TECH

ft is requested that the supplies ard services enumerated Delow or on attached List be:

PURCHASED FOR POLICY ANALYSIS § TECH

GELIVERED TS SEE LINE ITEM BELOMW

HOT LATER THAN(DATE)
SEE LINE JTEM BELOMW

for the following reason: (Check appropriate box and complete tem)

The supplies and services listed below cannot be secured through mormel chamnels or other
Arcmy supply sources in the immediate vicinity, and their procurement will not violate existing
regutations pertaining to local purchases for stock, therefore, l(ocal procurement is necessary

NAME OF PERSON TO CALL FOR ADDITIONAL
INFORMATION

TELEPHONE NUMBER
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KEANS OF SUPPLY FOR THE FOREGOING BY

RECUISITIONING DISCLOSES RONAVAILABILITY OF
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Furd Certvification

The suppties and services listed on this request are property charge-
ghle to the following aliotments, the availsble balances of which are
sufficient 1o cover the cost thereof, and funds have been committed.

ACCOUMTING CLASSIFICATION AND AMOUNT
ESTIMATED
1TEM [DESCRIPTION OF SUPPLY OR SERVICES [(QUANTITY {UNIT
UNIT PRICE TOTAL COST
SEE LINE [TEM BELOW
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000 . RECUESTED GOODS OR SERVICES  YES HO
OG0 NEED LARELS 7O MAIL MAPGP PUBLIC NOTICES YD MACDC MEMBERS If YES, WUMBER OF DAYS REQUIRED
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DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
696 VIRGINIA ROAD
CONCORD, MASSACHUSETTS (17422751

AETENT N oF June 4, 1999

Regulatory Branch
CENAE-CO-R-199901470

Ms. Susan Snow-Cotter

Acting Assistant Director

Massachusetts Coastal Zone Management
100 Cambridge Street, 20 floor

Boston, Massachusetts 02202

Dear Ms. Snow-Cotter:

This letter is in reference to the proposed renewal of the
Massachusetts Programmatic General Permit {(PGP}. The Corps of
Engineers will release a public notice soliciting comments on June 8,
1999. A copy of the public notice and the draft PGP entitled,
"Department of the Army Programmatic General Permit, Commonwealth
of Massachusetts,” are enclosed.

As you are aware, your staff has been working with the Corps to
develop this PGP. We appreciate your time and effort in this endeavor
and are confident that the renewed PGP will further streamline and
simplify the Corps permit process.

Therefore, we request that your agency issue coastal zone
management consistency concurrence for this PGP in accordance with
Section 307 (¢) of the Coastal Zone Management Act for projects
regulated by the Massachusetts Coastal Zone Management Plan.

Please contact Ms. Christine Godfrey of the Regulatory Branch at
{078) 318-8338 if there are any gquestions. Thank you for your
assistance in this matter.

Sincerely,

William F. Lawless, P.E.
Chief, Regulatory Branch
Enclosures Construction/Operations Division



DEPARTMENT OF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
§96 VIRGINIA ROAD
CONCORD, MASSACHUSETTS 01742-2751

P June 4, 1999

Regulatory Branch
CENAE-CO-R-199901470

Ms. Arleen O'Donnell

Assistant Commissioner

Department of Environmental Protection
One Winter Street

Boston, Massachusetis 02108

Dear Ms. O'Donnell:

This letter is in reference to the proposed renewal of the
Massachusetts Programmatic General Permit (PGP). The Corps of
Engineers will release a public notice soliciting comments on June 8§,
1999. A copy of the public notice and the draft PGP entitled,
"Department of the Army Programmatic General Permit, Commonwealth
of Massachusetts," are enclosed.

As you are aware, your staff has been working with the Corps to
develop this PGP. We appreciate your time and effort in this endeavor
and are confident that the renewed PGP will further streamline and
simplify the Corps permit process.

Therefore, we request that vour agency issue water quality
certification for this PGP in accordance with Section 401 of the Federal
Clean Water Act 33 USC Sec. 1341 for projects regulated by the
Massachusetts Department of Environmental Protection.

Please contact Ms. Christine Godirey of the Regulatory Branch at
(978} 318-8338 if there are any questions. Thank you for your
assistance in this matter.

Sincerely,

William F. Lawless, P.E.
Chief, Regulatory Branch
Enclosures Construction/Operations Division




DEPARTMENT QOF THE ARMY
NEW ENGLAND DISTRICT, CORPS OF ENGINEERS
696 VIRGINIA ROAD
CONCORD, MASSACHUSETTS 01742-2751

REPLY TO
ATTEMTION OF June 4, 1999

Regulatory Branch
CENAE-CO-R-199601470

Ms. Lois Bruinooge

Division of Wetlands and Waterways

Massachusetts Department of Environmental Protection
One Winter Street

Boston, Massachusetts 02108

Dear Ms. Bruinooge:

This letter is in reference to the proposed renewal of the
Massachusetts Programmatic General Permit (PGP). The Corps of
Engineers will release a public notice soliciting comments on June 8,
1999, A copy of the public notice and the draft PGP entitled,
"Department of the Army Programmatic General Permit, Commonwealth
of Massachusetts,” are enclosed.

Also, enclosed is a flowchart with our proposed procedures for
application to the Corps and the checklist that we discussed at our
meeting on April 12, 1999. An updated checklist will be written once the
categories of the new PGP are finalized. We ask that you provide
comments on these materials.

We appreciate your time and effort in this endeavor and are
confident that the renewed PGP will further streamline and simplify the
Corps permit process. If you have any comments or questions please feel
free to contact Ms. Jody Gaudet at (978} 318-8860.

Sincerely,

Christine Godfrey
Chief, Policy & Technical Support Section
Enclosures Regulatory Branch



Proposed Corps Application Procedures Under MAPGP

I send a
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letter stating
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U.S. Army Corps of Engineers
Checklist for Applicants

If your project meets any of the following, you must submit a copy of your
completed Chapter 91 application to the U.S. Army Corps of Engineers,
Regulatory Branch, 696 Virginia Road, Concord, MA 01742 for a Federal
permit review. All projects authorized by the Corps under the Massachusetts
Programmatic General Permit must not cause more than minimal adverse
impacts. Projects with more than minimal adverse impacts require review
under our Individual Permit program.

ALL PROJECTS:

[l Any work affecting a Federal Navigation Project.

[[] Environmental Impact Statement required by the Corps.

[[] Discharges of dredged or fill material into waters of the U.8.1 (see MADEP
Water Quality/Section 401 application for such projects).

Dredging in Navigable Waters?:

[ ] Maintenance dredging greater than 1,000 c.y.

[ ] New dredging of any amount.

[] Disposal of dredged material in wetlands or waters of the U.S.
(] Improper siltation controls used.

[] Any work in special aquatic sites3.

[} work occurring outside November 1 to January 15 of any year,

Repair/Maintenance of Structures in Navigable Waters:

[] Replacement of any non-serviceable structure.

] Repair/maintenance of a serviceable structure with expansion or change in
use.

Moorings in Navigable Waters:

[] For non-private use, such as a state- or town-operated mooring.
[[] For commercial use, including rental use.

[[] For multiple-boat use.

! Waters of the U.S.: Include all Navigable Waters (see 2 below), all wetlands, all infand lakes, ponds, rivers,
streams, ¢ic,

% Navigable Waters: Waters that are subject to the ebb and flow of the tide and Federally designated navigable
rivers (the Merrimack River, Connecticui River, and Charles River to the Watertown Dam in Massachusetts),
7 Special Aquatic Sites: Include wetlands and salt marsh, mudflats, and vegetated shallows (subtidaf areas that
support rooted aquatic vegetation such as eelgrass).



Floats and/or Pile-Supported Structures in Navigable Waters:

[} Pier greater than 1,000 s.f.

[ Float greater than 200 s.f., if associated with a pier, greater than 400 s.f,,
if not associated with a pier.

[] Float not supported off substrate.

[] Above or through salt marsh or eelgrass.

[] Associated with a boating facility.

[] Within a distance of 3 times the depth of the Federal Navigation Project (e.g.
within 18' of a 6' channel).

[ 1 For non-private use, such as a state- or town-owned structure.

[l For commercial use,

Miscellaneous:

7] Shellfish aquaculture projects.

[] Any utility lines, aerial transmission lines, pipelines, outfalls, boat ramps,
bridges, etc. in or effecting tidal or navigable waters.



U.S. Army Corps of Engineers
Checklist for Applicants

If your project meets any of the following, you must submit a copy of
your completed Water Quality/Section 401 application to the U.S. Army
Corps of Engineers, Regulatory Branch, 696 Virginia Road, Concord, MA
01742 for a Federal permit review. All projects authorized by the Corps
under the Massachusetts Programmatic General Permit must not cause more
than minimal adverse impacts. Projects with more than minimal adverse
impacts require review under our Individual Permit program.

ALL PROJECTS:
[] Any impacts to a Federal Navigation Project.
[] Environmental Impact Statement required by the Corps.

Fill {Temporary and Permanent} and Secondary Impacts cumulatively:
[[] Greater than 5,000 s.f. of fill in inland wetlands! or waters.

[ ] Any fill in tidal wetlands or navigable waters?.

[[] Dams, dikes, water withdrawals, or water diversions.

[] In-stream work occurring outside July 15 to October 1 of any year.

Bank Stabilization:

[J Greater than 500 ft. in length.

[] Greater than lc.y. of fill per linear foot below ordinary high water (OHW).
[] Any amount of wetland fill.

1 Any stabilization in navigable waters.

Repair/Maintenance of Fill:
'] Replacement of non-serviceable fill.
] Repair/maintenance of serviceable fill with expansion or change in use.

Miscellaneous:
[ ] Any utility lines, aerial transmission lines, pipelines, outfalls, boat ramps,
bridges, etc. in or effecting tidal or navigable waters.

! Wetlands must be delineated uging Federal or state 3-parameter approach.
? Navigable Waters: Waters that are subject to the ebb and flow of the tide and Federally designated navigable
rivers (the Merrimack River, Connecticut River, and Charles River to the Watertown Dam in Massachusetts),
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Westfield Subdrainage of the Connecticut River
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Millers River Subdrainage of the Connecticut River
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Sawmill River Subdrainage of the Connecticutt River
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Connecticut River in Northem Massachusetts
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Connecticut River in Southern Massachusetts
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Chicopee Subdrainage of Connecticut River
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Manhan Subdrainage of the Connecticut River
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Fort River Subdrainage of the Connecticut River
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Deerfield River Subdrainage of Connecticut River
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Mill River Subdrainages of the Connecticut River
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DEPARTMENT OF THE ARMY
NORTH ATLANTIC DIVISION, CORPS OF ENGINEERS
80 CHURCH STREET
NEW YORK, N.Y. 10007-2979

IH REPLY REFER TO

1997
CENAD-ET-0O JuL 31

MEMORANDUM FOR Commander, New England District

SURJECT: Revocation of Nationwide Permits {NWPs)in New
Hampshire

1. Reference your memorandum dated 27 May 1997, subiject:
Revocation of Nationwide Permits {(NWPs} in New Hampshire.

2. Based on the authority given to me at Title 2323 CFR Part
33G.4 (&) and .5, I have determined that it would bhe in the
public interest to revoke the NWPs, based upon and as
described in the attached Statement of Findings (SCF), for
the State of New Hampshire. The attached 3CF details the
revocations of the NWPs.

3. The Natlonwide Permits are being reveoked in New
Hampshire to reduce duplication and potential confusion for
the regulated public, because the New Hampshire Statewide
Programmatic General Permit (NH SPGP), which was implemented
on 2 June 1997, is avallable to authorize these same
activities,

4. Would you please provide my office with a copy of your
Public Notice, as stated in 33 CFR Part 330.5{c){2),
anncuncing the effective date of this suspension action.

5. Should you have any questions regarding this action,
please have your staff call my Regulatery and Natural
Resource Program Manager, Mr. Stey Mars at Z12-264-7535.

.a-v-‘“‘":;.\‘-‘v. -
Atch JERRY L. SINN
Major General, USA
%ﬁﬁommanding



CENAD-ET-O {1145)

MEMORANDUM FOR RECORD

SUBJECT: Authorization to Proceed with the Revocation of
Mationwide Permits in the State of Wew Hampshire - Statement of
Findings

1. PROPOSAL. ©On 8 April 1997, the New HEngland District Corps
of Engineers issued a public notice proposing to reissue the
State of MNew Hampshire Programmatbic General Permit (NH SPGP) and
revoke the NWFPFs on a statewide basis in New Hampshire. After
consideration of public and agency comments, it 1s recommended
the North Atlantic Division revoke the NWPs in fhe State of New
Fampshire and replace them with the NH SPCP.

Z. AUTHORITY. Discretionary Authcority is defined at 33 CFR
330.4{e). The authority of the Division Engineer to assert his
discretionary authority is found at 33 CFR 330.5(c). The
Division Engineer may use his discreticnary authcority to modifvy,
suspend, or reveoke NWP authorizations for any specific
geographic area, including on a statewide basis, by issuing a
public notice or notifying the individuals invelved. A public
noctice was issued on 8 April 1997,

3. COMMENTS RECEIVED. In response to the 8 April 18%7 public
notice, a letter from the New Hampshire Department cf
Transportation was received stating that they were in support of
the revocaticon of all Nationwide Permits in New Hampshire and
the reissuance of the NH SPGP. The Pederal Resource Agencies
(U.5. Environmental Protection Agency, 0.3, Fish and Wildlife
Service and Naticnal Marine Fisheries Service) also support the
revocation of all Nationwide Permits in New Hampshire. This
suspensicn decision reflects the contents of the administrative
record which 1s maintained at New England District.

4. SUMMARY AND DECISION. Revocation of the NWPs in New
Hampshire is necessary to reduce duplication and potential
confusicn for the regulated public. The NH 3PGP, which was
implemented on 2 June 1997, is avallable to authorize these same
activities. This action revokes all of the NWPs published in
the 13 December 1996 issue of the federal register.

5., REVIEW OF ACTICN. The Division Engineer retains the right
to review the effect of this action and to revise or rescind
this decision if the public interest warrants. Unless



CENAD-ET-C

SUBJECT: Authorization to Proceed with the Revocation of
Nationwide Permits in the State of HNew Hampshire - Statement of
Findings

specifically revised or rescinded by the Chief of Engineers or
Division Engineer, this decision will remain in effect until the
NWPs, issued on 13 December 1996 expire {11 February Z2002}.

&. IMPLEMENTATION, It is recommended that the Commander for
the North Atlantic Division, exercise hils authority las
promulgated at 33 CFR Part 330.4({(e}] and revoke the use of all
Nationwide permits, as described above and forward his
recommendation to the Commander, MNew England District. This
action is in the Public’'s interest and will ensure that the
geals of the NH SPGP are met. This suspension decisicn will be
effective on the date it is anncunced in a Public Notice, as
stated in 33 CFR Part 330.5{(c) (2). ALl pending NWF verification
requests received before the date of signature, or projects
approved before the date of signature, pursuant to the HWPEs
igsued orn 13 December 199%, are grandfathered. 1In crder tc be
grandfathered, proijects that have a written verification from
the Corps of Engineers continue to be authorized until the
verification expires. For projects that meet the terms and
conditicns of non-repcorting WWP activiiies, project proponenis
must nave commenced constructicen or be under contract to
commence construction befcre the date this decument is signed,
and the work must be completed within a year.

) ZL{L’\M
3 MARS Date
Regudlatory and Natural Resourcse

Program Manager






