
Permit No.: 1993-01040 Effective Date: March 1, 1995 
Expiration Date: March 1, 2000 

Applicant: General Public in Massachusetts 

DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT 
COMMONWEALTH OF MASSACHUSETTS 

The New England Division of the U.S. Army Corps of Engineers hereby issues a 
programmatic general permit that expedites review of minimal impact work in 
coastal and inland waters and wetlands within the Commonwealth of 
Massachusetts. Activities with minimal impacts, as specified by the terms 
and conditions of this general permit, are either non-reporting (provided 
required local and state permits and required state certifications are 
received), or are to be screened by the Corps and federal resource agencies 
for applicability under the general permit. The Corps individual permit 
review process, and activities exempt from Corps jurisdiction, are not 
affected by this general permit. 

Activities covered: work and structures that are located in, or that 
affect, navigable waters of the United States (regulated by the Corps under 
Section 10 of the Rivers and Harbors Act of 1899); and the discharge of 
dredged or fill material into waters of the United States (regulated by the 
Corps under Section 404 of the Clean Water Act) . 

Procedures 
A. State and Local Approvals 

For projects authorized pursuant to this general permit, when the 
following state approvals are also required, they must be obtained in order 
for this general permit authorization to be valid (applicants are responsible 
for ensuring that all required state censes and approvals have been applied 
for and obtained) : 

(a) Final Order of Conditions under the Wetlands Protection Act (WPA) 
(MGL c. 131 Section 40) must be obtained for activities subject to 
jurisdiction as defined in 310 CMR 10.02. 

(b) Waterways license or permit under MGL c. 91, from the Massachusetts 
Department of Environmental Protection (DEP) Division of Waterways must be 
obtained for activities subject to jurisdiction, as defined in 310 CMR 9.05. 

(c) Water Quality Certification required for work in Corps 
jurisdiction involving a discharge to waters of the U.S. Some projects 
require an individual 401 water quality certification (WQC) issued by the 
Massachusetts DEP before work can proceed (see page 9 for 401 WQC 
requirements). 

(d) Coastal Zone Management: Any project that meets the terms and 
conditions of Category I of this general permit (i.e., non-reporting), has 
been determined to be consistent with the Massachusetts Coastal Zone 
Management plan and does not require any additional coastal zone management 
review. For work being screened under Category II of this general permit, 
the Corps will coordinate screening of any work in or affecting the coastal 
zone with the Office of Coastal Zone Management; for these projects 
applicants will be notified by the Corps if an individual CZM concurrence is 
required. 

B. Corps Authorization: Category I (Non-Reporting) 
Work in Massachusetts that is subject to Corps jurisdiction (see 

Condition 2 on page 3), that meets the definition of Category I on the 
Definition of Categories sheet (attached), and that meets all of this 
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permit's other conditions may proceed without application or notification to 
the Corps provided the required federal, state and local authorizations are 
obtained. Note that the review thresholds under Category I apply to single, 
complete projects only (see Condition 5). Also, note that Category I does 
not apply to activities occurring in a component of, or within 0.25 mile of a 
component of, the National Wild and Scenic River System (see Condition 9, and 
page 8 for listed rivers in Massachusetts) . 

Work that is not subject to the Massachusetts Wetlands Protection Act 
(WPA), but is subject to Corps jurisdiction, is eligible for Corps 
authorization under this PGP; although an Order of Conditions is not 
required, the general permit review thresholds and requirements concerning 
WQC and CZM consistency apply. Such projects could include activities that 
are exempt from the WPA, and activities in federal wetlands (e.g., isolated 
wetlands), that are not covered under the WPA. 

Although Category I projects are non-reporting, the Corps reserves the 
right to require review for an individual permit if there are concerns for 
the aquatic environment or any other factor of the public interest (see 
Condition 4 on Discretionary Authority). 

C. Corps Authorization: Category II (Screening) 
For projects that do not meet the non-reporting thresholds applicants are 

required to submit an application to the Corps for a case-by-case 
determination of applicability under this general permit (Category II). 
Category II pr<:J'ects may not proceed until written notification is received 
from the Corps, and the applicable certifications or waivers concerninc water 
cruali ty and coastal zone management (CZM) af:€0mrecei ved by the applicant. 
Applicants will be notified by the Corps if an individual CZM consistency 
concurrence is required. Note that Category II does not apply to activities 
occurring in a component of, or within 0.25 mile of a component of, the 
National Wild and Scenic River system (see Condition 9, and page 8 for listed 
rivers in Massachusetts). 

For Category II projects, applicants filing a notice of intent (NOI) with 
their local Conservation Commission should submit a copy of their NOI 
materials to the Corps at the same time they apply to their Cow~ission, along 
with additional information concerning the work within Corps jurisdiction 
(see below). 

Category II applicants shall submit a copy of their application materials 
to the Historic Preservation Officer at the Massachusetts Historical 
Commission (MHC) to be reviewed for the presence of historic/archaeological 
resources in the permit area that may be affected by the proposed work. 
Applications to the Corps should include information t;gmindicate that this 
has been done (applicant's state.Il\ent or a copy of their cover letter to MHC) . 

The Corps will determine if Category II applications (l) require 
additional information (see below); (2) are appropriate for screening with 
the federal resource agencies (Environmental Protection Agency, U.S. Fish and 
Wildlife Service, and National Marine Fisheries Service); (3) are ineligible 
under the terms and/or conditions of this general permit; or (4) will require 
individual permit review, irrespective of whether the terms and conditions of 
this general permit are met, based on concerns for the aquatic environment or 
any other factor of the public interest (see Condition 4 on Discretionary 
Authority). 

Additional information required may include; 
(a) purpose of the project; 
(b) 8 1/2'' by 11'' plan views of the entire property and project limits with 

existing and proposed conditions (legible, reproducible plans 
required); 
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(c) wetland delineation for the site, information on the basis of the 
delineation, and calculations of waterway and wetland impact areas (see 
Condition 2 on page 3); 

(d) typical cross-section views of all wetland and waterway fill areas and 
wetland replication areas; 

(e) delineation of submerged aquatic vegetation, e.g., eelgrass beds, in 
tidal waters; 

(f) amount, type and source of fill material to be discharged into waters and 
wetlands, including the volume of fill below ordinary high water in 
inland waters, and below the high tide line in coastal waters; 

(g) mean low, mean high water and high tide elevations in navigable waters; 
{h) limits of any Federal navigation project in the vicinity and State Plane 

coordinates for the limits of the proposed work closest to the Federal 
project; 

{i) alternatives analyses submitted to the DEP for WQC review, and/or 
additional information compiled on alternatives; 

(j) for dredging projects include the volume of material and area in square 
feet to be dredged below mean high water, existing and proposed water 
depths, type of dredging equipment to be used, nature of material (e.g. 
silty sand), any existing sediment grain size and bulk sediment chemistry 
data for the proposed or any nearby projects, information on the location 
and nature of municipal or industrial discharges and occurrence of any 
contaminant spills in or near the project area, location of the disposal 

te (include locus sheet). 

Additional information may be requested by the Corps; dredging applicants 
may be required to conduct a shellfish survey, and sediment testing, 
including physical, chemical and biological testing. 

D. Corps Authorization: Category III (Individual Permit) 
Work that is in Category III on the attached Definition of Categories 

sheet, or that does not meet the terms and conditions of this general permit, 
will require an application for an individual permit from the Corps of 
Engineers (see 33 CFR Part 325.1). The screening procedures outlined above 
will only serve to delay project review in such cases. The appropriate 
application materials {including either the NOI joint application form or the 
Corps application form) should be submitted by the applicant at the earliest 
possible date; general information and application forms can be obtained at 
(617) 647 8338. Individual water quality certification and coastal zone 

management consistency concurrence will be required. 

E. Programmatic General Permit Conditions: 
The following conditions apply to activities authorized under the Programmatic General 
Permit, including all Category I (non-reporting) and Category II (screening) activities: 

GENERAL REQUIREMENTS: 
1. Other Permits. Authorization under this general permit does not obviate the need to 
obtain other Federal, state, or local authorizations required by law. 

2. Applicability of this general permit shall be evaluated with reference to Federal 
jurisdi.:::.tional boundaries. Applicants are responsible for ensuring that the boundaries 
used satisfy the federal criteria defined at 33 CFR 328-329. 

3. Minimal Effects. Projects authorized by this general permit shall have minimal 
individual and cumulative adverse environmental impacts as determined by the Corps. 
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4. Discretionary Authority. Notwithstanding compliance with the terms and conditions of 
this permit, the Corps of Engineers retains discretionary authority to require review for 
an individual permit based on concerns for the aquatic environment or for any other factor 
of the public interest. This authority is invoked on a case-by-case basis whenever the 
Corps determines that the potential consequences of the proposal warrant individual review 
based on the concerns stated above. This authority may be invoked for projects with 
cumulative environmental impacts that are more than minimal, or if there is a special 
resource or concern associated with a particular project, that is not already covered by 
the remaining conditions of the PGP, that warrants greater review. 

Whenever the Corps notifies an applicant that an individual permit may be required, 
authorization under this general permit is voided, and no work may be conducted until the 
individual Corps permit is obtained, or until the Corps notifies the applicant that 
further review has demonstrated that the work may proceed under this general permit. 

5. Single and Complete Projects. This general permit shall not be used for piecemeal 
work and shall be applied to single and complete projects. All components of a single 
project shall be treated together as constituting one single and complete project. All 
planned phases of multi-phased projects shall be treated together as constituting one 
single and complete project. This general permit shall not be used for any activity that 
is part of an overall project for which an individual permit is required. 

NATIONAL CONCERNS: 
6. Historic Properties. Any activity authorized by this general permlt shall comply with 
Section 106 of the National Historic Preservation Act. Information on the location and 
existence of historic resources can be obtained from the Massachusetts Historic 
Preservation office and the National Register of Historic Places. If the permittee, 
during construction of work authorized herein, encounters a previously unidentified 
archaeological or other cultural resource within the area subject to Department of the 
Army jurisdiction that might be eligible for listing in the National Register of Historic 
Places, he/she shall immediately notify the Division Engineer. 

7. National Lands. Activities authorized by this general permit shall not impinge upon 
the value of any National Wildlife Refuge. National Forest, National Marine Sanctuary 
(e.g. Stellwagen Bank) or any area administered by the National Park Service (e.g. Cape 
Cod National Seashore). 

6. Endangered Species. No activity is authorized under this general permit which may 
affect a threatened or endangered species or a species proposed for such designation, as 
identified under the Federal Endangered Species Act (ESA); or which is likely to destroy 
or adversely modify the critical habitat of such species; or which would result in a 
"take 11 of any threatened or endangered species of fish or wildlife, or which would result 
in any other violation of Section 9 of the ESA protecting threatened or endangered species 
of plants. Applicants shall notify the Corps if any listed species or critical habitat is 
in the vicinity of the project and shall not begin work until notified by the district 
engineer that the requirements of the Endangered Species Act have been satisfied and that 
the activity is authorized. Information on the location of threatened and endangered 
species and their critical habitat can be obtained from the U.S. Fish and Wildlife Service 
and National Marine Fisheries Service {addresses attached, page 8). 

9. Wild and Scenic Rivers. No activity is authorized under this general permit that 
occurs in a component of, or within 0.25 mile of a component of, the National Wild and 
Scenic River System, including rivers officially designated by Congress as study rivers 
for possible inclusion in the system, while such rivers are in an official study status. 
Current rivers that this applies to in Massachusetts are listed on page 8. 
10. Federal Navigation Project. Any structure or work that extends closer to the 
horizontal limits of any Corps' navigation project than a distance of three times the 
project's authorized depth (see attached map for locations of these projects) shall be 
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subject to removal at the owner's expense prior to any future Corps' dredging or the 
performance of periodic hydrographic surveys. 

11. Federal Liability~ In issuing this permit, the Federal Government does not assume 
any liability for the following: {a) damages to the permitted project or uses thereof as a 
result of other permitted or unpermitted activities or from natural causes; {b) damages to 
the permitted project or uses thereof as a result of current or future activities 
undertaken by or on behalf of the United States in the public interest; (c) damages to 
persons, property, or to other permitted or unpermitted activities or structures caused by 
the activity authorized by this permit; {d) design or construction deficiencies associated 
with the permitted work; (e} damage claimB associated with any future modification, 
suspension, or revocation of this permit. 

12. Navigation. There shall be no unreasonable interference with navigation by the 
existence or use of the activity authorized herein, and no attempt shall be made by the 
peunittee to prevent the full and free use by the public of all navigable waters at or 
adjacent to the activity authorized herein. 

MINIMIZATION OF ENVIRONMENTAL IMPACTS: 
13. Minimization. Discharges of dredged or fill material into waters of the United 
States shall be avoided and minimized to the maximum extent practicable. 

14. Work in Wetlands. Heavy equipment working in wetlands shall be avoided if possible~ 
and if required ~hall be placed on mats to minimize soil and vegetation disturbance. 
Disturbed areas in wetlands shall be restored to preconstruction contours upon completion 
of the work. In many cases the mats are considered a discharge of fill material and must 
be included in the quantification of impact area, and authorized by this general permit. 

15. Temporary Fill. Temporary fill in waters and wetlands authorized by this general 
permlt (e.g. access roads, cofferdams) shall be properly stabilized during use to prevent 
erosion. Temporary fill in wetlands shall be placed on geotextile fabric laid on existing 
wetland grade. Temporary fills shall be disposed of at an upland site, suitably contained 
to prevent erosion and transport to a waterway or wetland. Temporary fill areas shall be 
restored to their original contours. 

16. Sedimentation and Erosion Control. Adequate sedimentation and erosion control 
management measures, practices and devices, such as phased construction, vegetated filter 
strips, geotextile silt fences or other devices, shall be installed and properly 
maintained to reduce erosion and retain sediment on-site during and after construction. 
They shall be capable of preventing erosion, of collecting sediment, suspended and 
floating materials, and of filtering fine sediment. These devices shall be removed upon 
completion of work and the disturbed areas shall be stabilized. The sediment collected by 
these devices shall be removed and placed at an upland location, in a manner that will 
prevent its later erosion into a waterway or wetland. All exposed soil and other fills 
shall be permanently stabilized at the earliest practicable date. 

17~ Waterway Crossings. (a} All temporary and permanent crossings of waterbodies shall 
be suitably culverted, bridged, or otherwise designed to withstand and to prevent the 
restriction of high flows, and so as not to obstruct the movement of aquatic life 
indigenous to the waterbody beyond the actual duration of construction. (b) No open 
trench excavation shall be allowed in flowing waters. {c) Temporary bridges, culverts, or 
cofferdams shall be used for equipment access across streams {note; areas of fill and/or 
cofferdams must be included in total waterway/wetlands impacts to determine applicability 
of this general permit). {d) For projects that otherwise meet the terms of Category I, 
instream construction work shall be conducted during the low flow period July 15 - October 
1 in any year; projects that are not to be conducted during that time period are 
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ineligible for Category I and shall be screened pursuant to Category II, regardless of the 
waterway and wetland fill and/or impact area. 

18. Discharge of Pollutants. All activities involving any discharge of pollutants into 
waters of the United States authorized under this general permit shall be consistent with 
applicable water quality standards, effluent limitations, standards of performance, 
prohibitions, and pretreatment standards and management practices established pursuant to 
the Clean Water Act (33 U.S.C. 1251), and applicable state and local laws. If applicable 
water quality standards, limitations, etc., are revised or modified during the term of 
this permit, the authorized work shall be modified to conform with these standards within 
6 months of the effective date of such revision or modification, or within a longer period 
of time deemed reasonable by the Division Engineer in consultation with the Regional 
Administrator of the Environmental Protection Agency. Applicants may presume that State 
water quality standards are met with issuance of the 401 Water Quality Certification~ 

19. Spawning Areas~ Discharges in fish and shellfish spawning or nursery areas during 
spawning seasons shall be avoided, and impacts to these areas shall be avoided or 
minimized to the maximum extent practicable during all times of year. 

20. Storage of Seasonal Structures. Coastal structures such as pier sections, floats, 
etc., that are removed from the waterway for a portion of the year shall be stored in an 
upland location, located above mean high water and not in salt marsh. 

21. Environmental Values. The permittee shall make every reasonable effort to carry out 
the construction or operation of the work authorized herein in a manner so as to maintain 
as much as is practicable, and to minimize any adverse impacts on, existing fish, 
wildlife, and natural environmental values. 

PROCEDURAL CONDITIONS: 
22. Inspections. The permittee shall permit the Division Engineer or his 
authorized representative(s} to make periodic inspections at any time deemed necessary in 
order to ensure that the work is being performed in accordance with the terms 
and conditions of this permit. The Division Engineer may also require post-construction 
engineering drawings for completed work, and post-dredging survey drawings for any 
dredging work. 

23. Maintenance. The permittee shall maintain the work or structures authorized herein 
in good condition, including maintenance to ensure public safety. Dredging projects: note 
that this does not include maintenance of dredging projects. Maintenance dredging is 
subject to the review thresholds on page 10, and/or any conditions included in a written 
Corps authorization. 

24~ Property Rights~ This permit does not convey any property rights, either in real 
estate or material, or any exclusive privileges, nor does it authorize any injury to 
property or invasion of rights or any infringement of Federal, State, or local laws or 
regulations. 

25~ Modification, Suspension and Revocation. This permit may be either modified, 
suspended, or revoked in whole or in part pursuant to the policies and procedures of 33 
CFR 325.7; and any such action shall not be the basis for any claim for damages against 
the United States. 

26. Restoration. The permittee, upon receipt of a notice of revocation of 
authorization under this permit, shall restore the wetland or waterway to its fo~er 
conditions, without expense to the United States and as directed by the Secretary of 
the Army or his authorized representative. If the permittee fails to comply with such a 
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directive, the Secretary or his designee may restore the wetland or waterway to its former 
condition, by contract or otherwise, and recover the cost from the permittee. 

27. Special Conditions. The Corps may impose other special conditions on a project 
authorized pursuant to this general permit that are determined necessary to minimize 
adverse environmental effects or based on any other factor of the public interest. 
Failure to comply with all conditions of the authorization, including special conditions, 
will constitute a permit violation and may subject the permittee to criminal¥ civil, or 
administrative penalties, or restoration. 

28. False or Incomplete Information~ If the Corps makes a determination regarding the 
eligibility of a project under this permit, and subsequently discovers that it has relied 
on false, incomplete or inaccurate information provided by the permittee, the permit shall 
not be valid and the Government may institute appropriate legal proceedings. 

29. Abandonment. If the permittee decides to abandon the activity authorized under this 
general permit, unless such abandonment is merely the transfer of property to a third 
party, he/she must restore the area to the satisfaction of the Division Engineer. 

30. Enforcement cases. This general permit does not apply to any existing or proposed 
activity in Corps jurisdiction associated with an on-going Corps of Engineers enforcement 
action, until such time as the enforcement action is resolved or the Corps determines that 
the activity may proceed independently without compromising the enforcement action. 

DURATION OF AUTHORIZATION/GRANDFATHERING: 
31. Duration of Authorization. Activities authorized under this general permit that have 
been corr~enced {i.e., are under construction) or are under contract to commence in 
reliance upon this authorization will remain authorized provided the activity is completed 
within twelve months of the date of the general permit's expiration, modification, or 
revocation, unless discretionary authority has been exercised on a case-by-case basis to 
modify, suspend, or revoke the authorization in accordance with 33 CFR 325.2(e) (2). 
Activities completed under the authorization of the general permit that was in effect at 
the time the activity was completed will continue to be authorized by the general permit. 

32. Previously Authorized Activities~ (a) Activities which have commenced, i.e. are 
under construction or are under contract to commence, prior to the issuance date of this 
general permit, in reliance upon the terms and conditions of the non-reporting category of 
the previous Massachusetts PGP, shall remain authorized provided the activity is completed 
within twelve months of the date of issuance of this general permit, unless discretionary 
authority has been exercised on a case-by-case basis to modify, suspend, or revoke the 
authorization in accordance with Condition 4. The applicant must be able to document to 
the Corps' satisfaction that the project was under construction or contract by the 
appropriate date. (b) Projects that have received written verification or approval fro~ 
the Corps, based on applications made to the Corps prior to issuance of this general 
permit, for the previous Massachusetts PGP, Nationwide permits, regional general permits, 
or letters of perrrdssion shall remain authorized as specified in each authorization. 
(c) Activities authorized pursuant to 33 CFR Part 330.3 (activities occurring before 
certain dates) are not affected by this general permit~ 

7:kc 2..~/9'1f 
DATE 
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Contacts for Programmatic General 
U.S. Army Corps of Engineers 
Regulatory Division 
424 Trapelo Road 
Waltham, Massachusetts 02254-9149 
617-647-8335 
800-343-4789 (ME, VT, NH, RI, CT) 
800-362-4367 (Massachusetts) 

Massachusetts Historical Commission 
80 Boylston Street 
Boston, Massachusetts 02116 
617-727-9530 

Federal Endangered Species: 
U.S. Fish and Wildlife Service 
22 Bridge Street Unit #1 
Concord, New Hampshire 03301-4901 
603-225-1411 

Permit: January l, 
Coastal Zone Management 
100 Cambridge Street 20th Floor 
Boston, Massachusetts 02202 
617-727-9530 

National Park Service 
North Atlantic Region 
15 State Street 
Boston, Massachusetts 02109-3572 

National Marine Fisheries Service 
One Blackburn Drive 
Gloucester, Massachusetts 01930-2298 
508-281-9300 

Maaaaehusetts Department of Environmental Proteetion (DEP) 
DEP Division of Wetlands and Waterways 
One Winter Street 
Boston, Massachusetts 02108 
617-292-5695 

Regional DEP Offices: 
DEP-Western Region 
Wetlands Protection Program 
436 Dwight Street 
Springfield, Massachusetts 01103 
413-784-1100 

DEP-Central Region 
Wetlands Protection Program 
75 Grove Street 
Worcester, Massachusetts 01605 
508-792-7650 

DEP-Southeast Region 
Wetlands Protection Program 
20 Riverside Drive, Route 105 
Lakeville, Massachusetts 02347 
508-946-2800 

DEP-Northeast Region 
Wetlands Protection Program 
10 Commerce Way 
Woburn, Massachusetts 01801 
617-932-7600 

1995 

National Wild and Seenic: Rivers System segments and study segments for 
Massachusetts as of June 2, 1992, include: West Branch of the Farmington River fro:r.1 
Hayden Pond in Otis downstream to the confluence with Thorp Brook in Sandisfield; 
Sudbury/Assahet/Concord Rivers as follows: the sudbury from the Danforth Street 
bridge ln Framingham downstream to the confluence with the Assabet, the Assabet from 1000 
feet below the Damon Mill Dam downstream to the confluence with the Sudbury, and the 
Concord from the confluence of the Sudbury and Assabet downstream to the Route 3 bridge in 
Billerica; and the Westfield River as follows: East Branch from the Cummington/Windsor, 
MA, town line downstream to 0.8 mile upstream of the confluence with Holly Brook, the 
Middle Branch from the Peru/Worthington, MA, town line downstream to the confluence with 
Kinne Brook, and 0.4 mile of the Glendale Brook tributary from Clark Wright Road bridge to 
the confluence with the Middle Branch, and the West Branch from the railroad bridge 2000 
feet downstream of Becket Village in Becket, MA, downstream to the Chester/Huntington, ~~, 

town line. Projeets located in these segments, or within 0.25 mile up- or 
down-stream, or 0. 25 mile upstream on any tributary, are excluded from the 
PGP. 
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401 Water Quality Certification: January 1, 1995 

For work in Corps jurisdiction involving a discharge to waters of the 
U.S., an individual 401 water quality certification (WQC) must be obtained 
from the Massachusetts DEP before work can proceed pursuant to this general 
permit for the following circumstances (pursuant to MGL c. 21 Sections 26 -
53 and regulations at 314 CMR 9.00, as supplemented by the Interim Guidance 
effective 10/1/92), until replaced by revised regulations in early 1995: 

1. proposed work that is not subject to the WPA (310 CMR 10.00) but does 
require a 401 Water Quality Certification and proposes the loss of 
bordering vegetated wetlands, land under water, or federal non-state 
wetland (e.g., WPA exemptions); 

2. any project intended to create a real estate subdivision for which a 
Notice of Intent is submitted on or after October 1, 1992; 

3. any project which will result in the loss of more than 5,000 square feet 
of bordering vegetated wetlands or land under water; 

4. proposed work in Outstanding Resource Waters (ORWs) as designated in 
314 CMR 4.00; 

5. proposed work in coastal areas which will result in the loss of any 
amount of salt marsh; 

6. projects involving dredging more than 100 cubic yards in navigable 
waters. 
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Addendum to Permit No.: 1993-01040 Effective Date: March 1, 1995 
Expiration Date: March 1, 2000 

MASSACHUSETTS PROGRAMMATIC GENERAL PERMIT 
Coordination Procedures for Category II 

Federal Resource Agency Coordination: Projects to be screened will be reviewed with the 
Federal resource agencies {Environmental Protection Agency, u.s. Fish and Wildlife 
Service, and National Marine Fisheries Service) at meetings held every three weeks, or as 
necessary to provide applicants with a timely response. The Corps and Federal agencies 
may agree on certain activities that do not need to be coordinated at these meetings. For 
projects to be reviewed with the Federal agencies, the agencies may recommend special 
conditions for projects to avoid or minimize adverse environmental effects and to insure 
that the terms and conditions of the general permit are met. The corps will deter.mine 
that a project is ineligible under this general permit and will begin its individual 
permit review procedures if any one of the Federal agencies, within 10 working days after 
the screening meeting, expresses a concern within their area of expertise, states the 
resource or species that could be impacted by the project, and describes the impacts that, 
either individually or cumulatively, will be more than minimal~ 

This lO~day notice may be verbal and is not required to be fully documented, but must 
be confirmed with a written response within an additional 10 working days from the date of 
the verbal comment. The intent of the verbal notification is to allow the Corps to give 
timely notification to the applicant that additional information, or an individual Corps' 
permit, may be required. The Corps may reinstate a project 1 s eligibility under the PGP 
provided the Federal agencies' concerns have been satisfied~ 

Coastal Zone Management: Category II projects that involve work in or affecting the 
coastal zone will be coordinated with CZM at Joint Processing, or by fax if a CZM 
representative is not at the Joint Processing meeting. CZM will make a determination, at 
Joint Processing or within ten working days, that {1} CZM consistency may be waived; (2) 
CZM consistency may be waived provided CZM and the Corps agree to special conditions to 
protect the land or water uses or natural resources of the coastal zone: or (3) an 
individual consistency concurrence will be required for the project. If CZM requires an 
individual CZM consistency concurrence, the Corps may issue a procedural denial letter, 
which will notify the applicant that the Federal authorization is not valid until CZM 
consistency concurrence is issued or waived by the the Office of Coastal Zone Management. 

Minerals Management Service {MMS): Projects with construction of solid fill structures or 
discharge of fill that may extend the coastline or the baseline from which the territorial 
sea is measured {i.e., mean low water}, must be coordinated with MMS, Outer Continental 
Shelf (OCS) Survey Group, pursuant to the Submerged Lands Act (43 U.S.C. Section 1301-
1315, 33 CFR 320.4(f)). The Corps will forward project information to MMS for their 
review. MMS will coordinate their determination with the Department of the Interior IDOI) 
Solicitor's Office. The DOI will have 15 calendar days from the date MMS is in receipt of 
the project information to determine if the baseline will be affected. No notification 
within the 15 day review period will constitute a "no affect" determination. Otherwise, 
the solicitor's notification to the Corps may be verbal but must be followed with a 
written confirmation within 10 business days from the date of the verbal notification. 
This procedure will be eliminated if the Commonwealth of Massachusetts provides a written 
waiver of interest in any increase in submerged lands caused by a change in the baseline 
resulting from solid fill structures or fills authorized under this General Permit. 
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ENVIRONMENTAL ASSESSMENT AND STATEMENT OF FINDINGS 

1. Applicant: Regulated Public, Commonwealth of Massachusetts 
Application Number: 1993-01040 

2. This permit action is being taken under authority delegated to 
the District Engineer from the Secretary of the Army and the Chief 
of Engineers by Title 33, Code of Federal Regulations, Part 325.8, 
pursuant to: 

X Section 10 of the Rivers and Harbors Act of 1899 
X Section 404 of the Clean Water Act 

Section 103 of the Marine Protection, Research, and 
Sanctuaries Act 

3. Character, location, and purpose of work: The New England 
Division of the U.S. Army Corps of Engineers proposes to reissue 
the Massachusetts Programmatic General Permit (PGP), with several 
revisions, for minimal-impact activities in Massachusetts. The 
current PGP has been in use for over a year, since August 24, 
1993. The decision to reissue the PGP is based on an evaluation 
of this trial period, and an evaluation of the responses to the 
public notice describing the proposed revisions. No changes in 
the overall procedures or scope of the PGP are proposed. Minor 
changes in review categories, and minor text changes are proposed. 
The purpose of reissuance of the PGP is to provide an efficient, 
comprehensive permitting mechanism for the regulatory program in 
Massachusetts, that simplifies permitting requirements for 
applicants and avoids duplication of Federal and state review. 

A summary of the statistics regarging use of the PGP during 
the trial period is included in section 9.f. below. 

Activities to be covered by the PGP include minimal-impact 
structures or work in or affecting navigable waters of the United 
States, and the discharge of dredged or fill material into waters 
of the United States. 

4. Environmental setting: The general permit would be applicable 
throughout the Commonwealth of Massachusetts and effects coastal 
and inland waterways and wetlands. The state has varied 
environmental settings that include varied types of waterways and 
wetlands. 

5. Character of Resources Impacted: Activities covered under 
this general permit could affect all waters of the United States 
in Massachusetts, including the territorial seas and coastal 
waters and wetlands, and rivers, streams, lakes, ponds, and inland 
wetlands. These aquatic resources have varied functions and 
values, depending on the nature of the resource and the degree of 
development in the area. Because the general permit is to be used 
for activities with minimal individual and cumulative impacts on 
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the aquatic environment, it is unlikely that the character of the 
aquatic resources in Massachusetts will be substantially changed 
by this permit. 

6. Relationship to existing uses: Work authorized under this 
general permit would have minimal individual and cumulative 
impacts on the aquatic environment. As such, it is not expected 
to conflict substantially with existing uses of aquatic resources. 

The proposed changes to the PGP are relatively minor. Several 
minimal-impact activities have been added to Category I (non­
reporting) work; several stipulations have been added to limit 
various activities in both Category I and Category II; and one 
item has been switched from Category III (individual permit 
required) to Category II. These changes are based on an 
evaluation of use of the PGP during the trial period, and are not 
expected to substantially change protection of resources or 
regulatory efficiency under the PGP. 

7. Alternatives: Alternatives include eliminating the PGP 
altogether, and returning to use of the Nationwide permits; 
expanding or reducing the scope of the PGP, such as changing the 
review thresholds; and the "no action" alternative (continue use 
of the current PGP) . 

a. No action: Several changes have been deemed necessary to 
increase the clarity, efficiency or protection of the PGP. These 
changes are discussed in detail below. Therefore, the no action 
alternative is not deemed suitable. 

b. Nationwide permits: Response from the general public and 
the federal and state agencies has been favorable for continued 
use of the PGP. The PGP provides a simpler regulatory framework 
for the regulated public, increases the coordination between 
federal and state agencies, and provides a more efficient review 
process. Comparison of a one-year period with the Nationwide 
program prior to the PGP, and a full year of use of the PGP, 
indicates that the Corps reviewed more projects under the PGP, but 
processed applications more quickly than under the Nationwide 
permits. This means the Corps and Federal agencies may review 
more work, but process applications more efficiently with the PGP. 
This will insure environmental protection and reasonable review 
times for applicants with the PGP. Therefore, the alternative of 
returning to the Nationwide permits is not preferred. 

c. The following changes were identi by the Corps in the 
Public Notice as potential areas for revisions to the review 
thresholds of the PGP (final changes are indicated in parentheses, 
and are discussed in more detail in Section 8 below) : 

(a) bank stabilization in tidal waters (new work changed from Cat. 
III to Cat. II; repairs changed from Cat. II to Cat. I); 
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(b) dredging with open-water disposal (no changes made); 

(c) beach nourishment (no changes made); 

(d) time-of-year restriction for in-stream work (no change); 

(e) Massachusetts Wetland Protection Act (WPA) limited projects 
for oil spills and for dam repair (no change); 

(f) enforcement provision (added provision that PGP cannot apply 
to enforcement sites without Corps approval); 

Other recommendations for changes in review thresholds were 
made by the Corps, federal agencies or the public for the 
following activities: 

(g) structures in/near federal projects (non-commercial moorings 
in federal anchorages moved from Cat. III to Cat. II; structures 
located within 3 times the depth of a federal project moved from 
Cat. I to Cat. II); 

(h) scientific measurement/survey activities (added as a Cat. I 
activity). 

(i) structures in the intertidal zone and in vegetated shallows 
(no change) ; 

(j) vernal pools and spawning areas (spawning areas clarified as 
fish and shellfish spawning areas, no change for vernal pools); 

(k) work in National Wild and Scenic Rivers and within 0.25 mile 
(activities in these areas changed to Cat. III); 

(1) inland bank stabilization (no change); 

(m) airport tree clearing limited projects (no change); 

(n) endangered species (PGP kick-out changed from "jeopardy" 
determination to "may affect" determination) . 

A detailed description of the proposed revisions and our 
evaluation is provided below in Section 8. 

8. The following checklist summarizes the anticipated impacts of 
the proposed PGP. On weighing the various factors, the net 
environmental effects are considered to be minor. 

EFFECTS ON PUBLIC INTEREST FACTORS: 
+ Beneficial - Adverse 0 Negligible Effect 

0 Water Quality 0 Benthic Flora & Fauna 
0 Land Use Classification 
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+ Wetlands 0 Water Supply and 
0 Historical 

Conservation 
0 Flooding 
0 Economics 
0 Aesthetics 
0 Wildlife 
0 Finfish/Plankton 

0 Drainage 
0 Circulation Patterns 
0 Erosion/Accretion 

0 Food and Fiber Production 
0 Floodplain Values 
0 Property Ownership 
+ Needs and Welfare of the People 

EVALUATION OF AFFECTED PUBLIC INTEREST FACTORS: 

0 Energy Needs 
0 Air Quality 
0 Noise 
0 Mineral Needs 
0 Navigation 
0 Recreation 
0 Other 

Wetlands: There will be no change to the review thresholds for 
wetland impacts from the current PGP. The screening process for 
Category II projects, and spot-checks of the Category I files at 
the regional DEP offices, indicate that minimal-impact work is 
normally occurring under the PGP. Therefore, long-term impacts to 
wetlands in the Commonwealth should be minimal from use of the 
PGP. 

General Environmental Concerns: Several changes have been made to 
the review thresholds and conditions of the PGP, to ensure 
adequate environmental protection. Descriptions of Category I and 
II activities were revised and/or clarified in some cases to 
provide increased protection to various resources. Several 
conditions were modified, and a new condition was added, to ensure 
adequate environmental safeguards. These changes are discussed in 
more detail in Section 9 below. 

Needs and Welfare of the People: We have received favorable 
responses concerning the use and efficiency of the PGP. 
Therefore, we appear to be attaining the goals of simplifying the 
regulatory process for the public. The trial period of the PGP 
indicated that less projects were reviewed for individual permits 
than prior to the PGP. In addition, the average processing time 
compared to the Nationwide permits (computed from the date we have 
a complete application) has substantially decreased. Therefore, 
the PGP should have positive long-term benefits for the public. 

9. Findings: 

a. State and local licenses: These will be issued on a 
case-by-case basis where required. This general permit requires 
that all other federal, state, and local licenses be obtained for 
authorization under this general permit to be valid. 

b. Water quality certification and coastal zone management 
consistency concurrence were presumed waived December 8, 1994, 
following an extension of the review clocks to that date by the 
Corps. 
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c. A public notice adequately describing the proposed 
changes to the PGP was issued on May 3, 1994, and sent to all 
known interested parties. A total of 5 letters were received in 
response to the public notice. Most commenters objected to 
inclusion of open-water disposal projects in the PGP, including 
the Conservation Law Foundation, the Coastal Advocacy Network, and 
Save the Harbor Save the Bay. The reasons they object to 
inclusion of open-water disposal under the PGP include: (a) open­
water disposal of large quantities of material, which may have 
elevated levels of contaminants, may not have minimal impacts and 
should be reviewed with adequate public notice and opportunity for 
comment; (b) concerns with impacts on Stellwagen Bank, a national 
marine sanctuary, from disposal at the Massachusetts Bay Disposal 
Site; (c) concerns with how material will be determined "clean" 
and "suitable" for open-water disposal; impacts from disposal 
include potential adverse effects on the marine ecosystem, 
Stellwagen Bank, and public health. 

Based on the controversial nature of this issue, the concerns 
expressed above, and the concerns of the Federal resource 
agencies, we have left open-water disposal projects in Category 
III, individual permit required. 

The Cape Cod Bay Disposal Site has recently been designated 
by the Commonwealth as a disposal site, based on completion of a 
management plan for the site, and completion of several tasks in 
the plan that were required prior to any disposal at the site 
(e.g., pre-disposal condition surveys and deployment of a marker 
buoy) . The management plan does not provide a response to the 
concerns with open-water disposal listed above, and makes no 
changes to the existing regulatory framework for open-water 
disposal, other than requiring a marine mammal observer on board 
each disposal trip. 

However, the monitoring requirements of the plan may provide 
sufficient information over a long-term period of use of the site 
to determine if disposal projects at CCBDS can be considered 
minimal impact projects. Monitoring will evaluate changes in 
substrate type and contours, water quality, and assimilation of 
pollutants by benthic organisms. We recommend that inclusion of 
CCBDS disposal projects in the PGP be reevaluated when the PGP is 
due for reissuance in 5 years. 

Two of the comment letters received in response to the public 
notice were submitted by the Massachusetts Aeronautics Commission, 
requesting that airport tree clearing limited projects, under the 
Massachusetts Wetlands Protection Act (WPA), be placed in Category 
I or II of the PGP. The limited project has no upper acreage 
threshold and could be applied to projects with impacts to 
substantial wetland acreages. The Generic Environmental Impact 
Review (GEIR) prepared to justify limited project status under the 
WPA was submitted for our review. Based on a review of the GEIR 
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and the requirements of the limited project, we have determined 
that we have insufficient information to assure that these 
projects will normally have only minimal impacts. 

In particular, we do not agree with decreasing the level of 
federal review when detailed assessments of wetland functions and 
values, and determinations of whether mitigation is required, may 
be required for substantial wetland impact areas. 

Other changes described in Public Notice include: 

(a) bank stabilization in tidal and navigable waters (see e.6 
below); 

(b) beach nourishment (e.ll below); 

(c) time-of-year restriction for in-stream work: no change made, 
based on objections to relaxing the requirement that Category I 
work be conducted during the low flow period; 

(d) Massachusetts WPA limited projects for oil/hazardous material 
clean-up and dam safety projects: no provisions made for these 
projects; adequate provisions exist in our regulations for 
emergency situations, and special review thresholds for non­
emergency work have not been justified (may not be minimal-impact 
work; if non-emergency work, does not warrant special 
consideration) . We cannot make exceptions to the impact 
thresholds for any specific type of work without adequate 
documentation that the work has minimal impacts and that special 
review requirements are justified. 

(e) Enforcement Condition: added Condition 30, which prohibits use 
of the PGP to authorize work associated with an on-going 
enforcement investigation by the Corps. 

d. The revised PGP was coordinated with the Federal resource 
agencies through issuance of the public notice in May, and as a 
revised draft document provided September 28, 1994. Their 
comments and concerns have been addressed (detailed discussion 
provided below) and the agencies have no outstanding objections to 
issuance of the revised PGP. 

e. Evaluation of revisions/comments: 

1) EPA requested that we make a special provision in the PGP so 
that projects with less than 5,000 s.f. impacts to vernal pools 
would be screened (Category II). They believe the impacts to 
wildlife populations in New England warrant special protection for 
vernal pools. They also believe the protection provided by the 
state program, through certification of vernal pools as 
Outstanding Resource Waters (ORWs), is inadequate because the 
certification process is slow and because there are exceptions to 
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the ORW regulations that would permit fill in vernal pools. 

The Corps has determined that vernal pools should not be 
specifically called out in the PGP as a special case for increased 
review, when project impacts in Corps jurisdiction are less than 
5,000 s.f. The existing state program provides adequate 
protection for certified vernal pools (individual WQC required) . 
If concerns for impacts to non-certified vernal pools are brought 
to our attention, there are adequate provisions in the PGP to 
require screening or an individual permit, through discretionary 
authority, if we have concerns with the impacts from the proposal. 

We have also strengthened the language of Condition 21 to 
indicate that wildlife values should be maintained as much as is 
practicable. We will continue to review all projects with greater 
than 5,000 s.f. impacts to insure that impacts to wildlife values 
are avoided and minimized as much as is practicable. 

2) U.S. Fish and Wildlife Service requested that all inland bank 
stabilization projects be screened under Category II. The basis 
for this recommendation is that a federally listed endangered 
species, the Dwarf Wedge Mussel, inhabits the banks of rivers and 
streams and is very susceptible to bank alterations. The Plymouth 
red-bellied turtle is a federally listed species that inhabits the 
banks of inland ponds in southeastern Massachusetts. The 
Northeastern bulrush is a federally listed endangered plant 
species that may occur along the banks of inland lakes and ponds 
and could be adversely affected by bank stabilization projects. 

We believe there is insufficient information to warrant an 
increased level of review for these types of projects. The 
Category I provisions for inland bank stabilization prohibit fill 
in wetlands, which should protect against filling in areas where 
the Northeastern bulrush occurs. The Corps has reviewed very few 
inland bank stabilization projects since the PGP was issued. 
However, based on informal estimates from the MA DEP regional 
offices, a substantial number of bank stabilization applications 
are reviewed by the DEP in some areas of Massachusetts (presumably 
in Cat. I, non-reporting to the Corps). We do not want to 
increase the regulatory burden for these types of projects without 
a well-substantiated need to do so. 

There are provisions in the PGP to protect endangered 
species; under Category I the burden of proof is placed on the 
applicant to be sure federally listed endangered species do not 
occur in the vicinity of the project. Because the Dwarf Wedge 
Mussel is difficult to find (small organism, living in sandy 
substrates, which may or may not occur in groups), and has only 
been documented in several areas, we do not want to increase the 
regulatory burden for all inland bank stabilization projects 
unless it is shown that doing so across the state will serve an 
overriding benefit. 
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3) The U.S. Fish and Wildlife Service also recommended that we 
modify Condition 19 on spawning areas, to offer protection for a 
broad range of wildlife functions. Their recommended wording for 
such a condition would require that existing wildlife functions be 
maintained and protected, including spawning, nursery, 
hibernacula, nesting, migration, and other critical life cycle 
functions of fish, aquatic life and other wildlife. 

We believe that this language is to restrictive and would 
essentially prohibit any discharge in any water of the U.S. 
because any of these wildlife functions are likely to occur in any 
wetland or waterway in the state. We regard the 5,000 s.f. 
threshold for non-reporting discharges in inland waterways and 
wetlands as adequate assurance that only minimal-impact work will 
occur without our review. We will continue to protect these 
values as much as possible through the Category II screening 
process. In addition, the strengthened language regarding 
wildlife values in Condition 21 (see l above) should strengthen 
the message to the regulated public that these functions are 
important. 

4) National Marine Fisheries Service recommended that Category I 
exclude moorings in the intertidal zone and in vegetated shallows. 
They believe that the impacts from moorings in eelgrass 
vegetation, and from vessels grounding at low tide in the 
intertidal zone, are substantial. 

These restrictions would substantially change the status of 
private, non-commercial moorings as authorized previously under 
the Nationwide permits, and would substantially increase the 
number of cases where application to the Corps was required. 
Currently non-reporting moorings located in a broad range of 
waterways in Massachusetts would require application to the Corps. 
These environments (eelgrass vegetation and the intertidal zone) 
are naturally dynamic systems, which experience a variety of 
changes on a regular basis (e.g., fluctuations in limits and 
densities of eelgrass vegetation). Because we do not have 
evidence to indicate that the impacts from the existing moorings 
in eelgrass vegetation are more than minimal, and that the impacts 
of vessels grounding in the intertidal zone are more than minimal, 
we have not included these restrictions in Cat. I of the PGP. 

We will continue to review these impacts for projects that are 
screened (e.g., rental mooring fields). We also have the 
opportunity to comment on these issues when we review Harbor 
Management Plans, and when we coordinate with harbormasters on 
other issues. 

5) National Marine Fisheries Service recommended that Category I 
structures (pile-supported piers and floats) exclude structures 
within 50' of vegetated shallows, to prevent adverse impacts from 
boat traffic around the structure. They also object to the PGP 
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language the requires that floats be supported off the substrate 
at low tide, and recommend that we require a minimum of 2' water 
at mean low water instead. 

We have broadened the Cat. I exception for vegetated shallows 
to state that structures and vessels moored at them cannot be 
directly over eelgrass vegetation because of adverse impacts from 
shading. We believe the 50' distance would be difficult for 
applicants and the Corps to determine without expensive surveys. 
One can generally determine if eelgrass is in the project vicinity 
by walking out into the waterway where the structure will be; 
determining if it occurs within 50' would require investigations 
over a greater areas in substantially deeper waters. 
Additionally, the natural variability in limits and density of 
eelgrass vegetation in a particular area make a specific set-back 
requirement impractical. We do not have evidence to indicate that 
the secondary impacts to eelgrass around structures are more than 
minimal, and warrant such increased review. 

Specifying a minimum depth for floats will remove some of the 
flexibility applicants have with the current PGP, and will impose 
a stricter standard that may require more expensive surveys. We 
do not have evidence that the impacts from floats in less than 2' 
at MLW are generally more than minimal and require either stricter 
standards or review. 

6) National Marine Fisheries Service recommended changing the 
"kick-out" for endangered species from a "jeopardy" determination 
to a "may affect" determination. The basis for the change is 
that a determination that a project may affect an endangered 
species is likely to constitute more than minimal impact. In 
addition, a "may affect" determination requires formal 
consultation under the ESA. Therefore it should not be a 
regulatory burden to process these applications for an individual 
permit while coordination under the ESA is conducted. 

7) EPA objected to the change in review status of tidal and 
navigable waters bank stabilization projects, from Category III to 
Category II. The basis of the objection was that shifting 
projects into the screening category increases the work required 
by the federal agencies (may require agency site visit, requires 
co~~ents/conditions within a specified time-frame with inadequate 
project information). We have changed the status of these 
projects with the agreement of the ce of Coastal Zone 
Management, which had required individual permit review for the 
trial period of the PGP. They have agreed that these types of 
projects can be screened, similar to other tidal or navigable 
waters fill projects, and they will have the opportunity to 
comment at JP, and to require an individual CZM consistency 
review. We believe the screening process, with CZM staff 
attending JP, will be the most efficient way to process these 
applications. We prefer to work toward bringing complete 
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information to JP for the federal agencies to review, rather than 
having stricter Category III requirements to accomplish the same 
end result. 

8) The National Park Service objected to the status of projects 
located in the National Wild and Scenic River system. They 
requested that projects within National Wild and Scenic Rivers, or 
study segments, require an individual permit to provide the 
opportunity for public comment. This change has been made. The 
National Park Service also requested a screening mechanism for 
Category I projects proposed in close proximity to designated 
rivers or study segments. In order to keep the PGP simple, we 
have not included a separate procedure for these projects, but 
will require an individual permit for projects within 0.25 mile of 
a designated river or study segment (i.e., treat projects near the 
system the same as projects located within the system). 

9) Condition 26 (Special Conditions; Condition 27 in revised PGP) 
has been broadened to specify that special conditions may be 
imposed based on any factor of the public interest. The previous 
wording referenced special conditions to avoid adverse 
environmental effects. 

10) The Navigation Division at New England Division recommended 
specifying that moorings that meet the terms and conditions of 
Category I be allowed in Federal anchorages. This change was 
made. 

11) The Navigation Division at New England Division recommended 
that any structure or pier that extends closer to the horizontal 
limits of any Corps Federal navigation project than a distance of 
three times the project's authorized depth be screened in Category 
II. This change was made to the provisions in Category I for new 
piers and floats. 

12) Beach Nourishment: one acre below the high tide line would 
allow disposal of only approximately 1,600 c.y. of material, with 
a depth of 1' (typical beach nourishment depth}. The 
justifications for a different threshold are that beach 
nourishment is usually a beneficial use of dredged material, and 
that it is economically beneficial because it is cheaper than 
other disposal options. (Note: 10,000 c.y. of material, at a 
depth of 1', would cover approximately 6 acres.) Because of 
concerns with disposal in resource areas, no changes were made to 
the status of beach nourishment as a tidal/navigable waters fill 
activity. 

13) Scientific measurement devices and survey activities were 
included in the non-reporting category for tidal and navigable 
waters, to cover minimal-impact work formerly covered by 
Nationwide permits 5 and 6. 
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f. General Evaluation: 

Procedures: Implementation of the PGP in place of the Nationwide 
permits and other permitting mechanisms for minor work in 
Massachusetts has increased coordination and consistency between 
the Federal and state regulatory programs, and has increased the 
efficiency of our review. General responses from the federal and 
state agencies, and the public, have been favorable. 

A comparison of 1 year of use of the PGP showed that fewer 
individual permits (IPs) were processed (20 IPs) than during the 
previous year without the PGP (44 IPs). Average processing time 
(from date of complete application) for minimal-impact projects 
had decreased from approximately 60 days (estimate for Nationwide 
permits, letters of permission, etc.) to 15 days for the PGP. Out 
of 521 actions taken, 389 were Category I activities and 171 were 
Category II. For Category II work, the federal agencies required 
individual permit review in only a small percentage of cases. 
About half the projects screened by the federal agencies required 
additional information and/or a site visit, although that amount 
is decreasing as the PGP gets more use (currently about one 
quarter of the projects need additional information or a te 
visit). Of those projects, all hut a few are authorized by the 
PGP once additional information is obtained or a site visit 
completed. 

This confirms that our goals of increasing efficiency and 
maintaining adequate environmental protection are being met. It 
appears that we are reviewing more work than prior to the PGP, 
and reaching a final decision in less time. We will continue with 
measures to increase the efficiencey of coordination with the 
federal agencies, and to inform the public of what is required for 
a complete application. 

Impacts - Category I: Spot-checking was conducted at the MA 
DEP regional offices, and the MA DEP Division of Waterways, to 
determine the types of work being reviewed at the local and state 
level that meets Category I of the PGP. Most files checked were 
cases where the Corps did not review an application. The files 
were checked to determine if activities were what we expected for 
minimal-impact work. The following time periods were covered: 

Northeast Region: 40% of files over a 3-month period checked. 
Western Region: 40% of files over a ?-month period checked. 
Central Region: 90% of files over a 7-month period checked. 
Southeast Region: 90% of files over an 8-month period checked. 
Chapter 91: approx. 15% of amnesty files over 9-month period. 

Our findings indicate that the majority of Category I work 
consists of minimal-impact work that is consistent with what we 
anticipated. The only problems we had in determining if the 
projects were what we expected for Category I were the following; 
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(a) insufficient information in many cases to determine impacts 
with respect to federal jurisdictional boundaries; (b) 
insufficient information in some cases to determine if the impacts 
being reviewed were part of a single/complete project, or in 
several instances, file information suggested work was one 
component of a larger project. 

Subdivisions and activities in Outstanding Resource Waters 
(ORWs) require an individual water quality certification from the 
DEP. We found a very thorough, comprehensive review of these 
applications by the DEP. This confirms our premise that the Corps 
does not need to review these projects when impacts are less than 
5,000 s.f., because they receive adequate review by the state. 
Applications for exemptions were rare, but we presume they receive 
the same level of review by the DEP as subdivisions and ORWs. 

Because of the findings from spot-checking, we have added 
emphasis to the text of the PGP concerning the requirement that 
the PGP apply to single and complete projects, and that federal 
jurisdictional boundaries must be used. We plan on continuing 
this spot-checking throughout the use of the PGP. It provides 
useful information on the types of work occurring throughout the 
state. It would be worthwhile to expand this effort to include 
keeping track of the number of approvals, and cumulative wetland 
and/or waterway impacts by region. 

Out of approximately 665 projects reviewed under the PGP from 
August 24, 1993, to November 30, 1994, 471 were Category I 
activities. At least 140 of these were amnesty projects. At 
least 45 were minor access road fills. Other common Category I 
activities included utility projects, piers and floats, bridge 
repair and other repair work. 

Despite the designation as non-reporting work, we are still 
receiving substantial numbers of requests for written 
determinations under Category I. We have tried to keep this in 
mind in making revisions to the PGP, by keeping the terms and 
conditions of Category I as simple as possible. We should 
continue to work with the state and local agencies to develop 
mechanisms to streamline evaluation of Category I work. It may be 
that Corps review of Category I work at each DEP regional office 
could be used to eliminate separate applications to the Corps. 

Impacts - Category II: Out of 665 projects reviewed between 
August 24, 1993, and November 30, 1994, 194 were Category II 
projects. These include a broad range of activities, covering 
virtually all aspects of Category II designations. The level of 
review in conjunction with federal agency screening appears to be 
adequate to insure that only minimal-impact work is authorized. 
In many cases, either the Corps or the federal agencies conduct a 
site visit. Other sources of information could be evaluated, to 
increase the efficiency of review, including insuring applicants 
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submit adequate site information, and increasing coordination with 
state agencies and conservation commissions who may have knowledge 
of a particular site or area. 

A report has been designed to keep track of the PGP on our 
computer data base. This report assisted in the evaluation 
provided above. The report should be kept current, and should be 
modified as needed to provide the most effective means of tracking 
the number and types of activities authorized under the PGP. 
Evaluation could also be expanded to include an assessment of 
cumulative wetland and/or waterway impacts by region within the 
state. On-going evaluation is recommended to assist in reissuance 
after 5 years. 

Revisions: The changes described above generally provide or 
enhance safeguards to insure adequate environmental protection. 
Several changes are to decrease the regulatory burden for some 
activities, where we have determined that an individual permit may 
not be warranted (e.g., moorings in federal anchorages and bank 
stabilization projects in tidal/navigable waters). Other 
recommended changes that would either increase protection, or 
decrease our review, were not adopted because there was inadequate 
justification for the change. Several text changes should make 
the PGP simpler to read and understand; we will continue to review 
this issue and try to implement measures to make the program 
readily understood. 

g. Application of the 404(bl (1) guidelines: The final 
guidelines of the Environmental Protection Agency for the 
discharge of fill or dredged material (40 CFR 230) as published in 
the Federal Register, dated 24 December 1980, have been applied in 
evaluating this general permit. The discharges of dredged or fill 
material authorized by this general permit have been found to 
comply with the guidelines, with the inclusion of appropriate 
conditions to minimize pollution or adverse effects on the 
affected aquatic environment. 

h. The EPA regulations published as "General Conformity 
Rule" (58 FR 63214, November 30, 1993) to implement Section 176(c) 
of the Clean Air Act for non-attainment areas and maintenance 
areas require that Federal actions, unless exempt, conform with 
the Federally approved state implementation plan. The impacts on 
air quality associated with the regulated activity described in 
this EA/SOF (discharge of dredged or fill material into waters of 
the U.S. (Section 404 of the Clean Water Act); and/or work in or 
affecting navigable waters of the U.S. (Section 10 of the Rivers 
and Harbors Act); and/or the transportation of dredged material 
for disposal in ocean waters (Section 103 of the Ocean Dumping 
Act) have been considered and are expected to cause only de 
minimis increase in emissions. Therefore, the regulated activity 
is exempt from the requirements of the General Conformity Rule. 
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The rational for the Corps of Engineers limiting its scope of 
analysis to emissions associated with the regulated activity is 
based on the fact that it is not practicable for the Corps to 
control indirect emissions and the Corps has no continuing program 
responsibility over the entire activity. 

10. I find that based on an evaluation of the environmental 
effects discussed in this document, the decision on this proposal 
is not a major federal action significantly affecting the quality 
of the human environment. Hence, an environmental impact 
statement is not required. 

11. I have considered all factors relevant to this proposal 
including cumulative effects. Potential factors included 
conservation, economics, aesthetics, general environmental 
concerns, wetlands, historic properties, fish and wildlife values, 
flood hazards, floodplain values, land use, navigation, shore 
erosion and accretion, recreation, water supply and conservation, 
water quality, energy needs, safety, food and fiber production, 
mineral needs, consideration of property ownership and, in 
general, the needs and welfare of the people. After weighing 
favorable and unfavorable effects as discussed in this document, I 
find that this Department of the Army programmatic general permit 
is not contrary to the public interest and should be issued. 

~-~ .·RICT~EER 
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SltORT FORI! 
Section 4041bll!l Guidelines Coapliince U.teroinition 

!Ref.: 40 CFR Pirt 230, Federil Rogister, 24 Deteober 1980) 

1. Revit• of Coapliince 1130.10lil-ldll. Findings ••d Coooonts 

A roview of the ~eroit opplicition indicites thit: 

i. The dischirge represonts the least enviraaatntilly di~~giag pritticiblt ilter­
nitive ind if in i speciil oquatic site, tho artivity associated •ith t~e dischirge 
oust ~ave direct itCess ar pro1iaity ta, ar bt locited in tht aquitic ecasystto to 
fulfill its basic purpose unless thert irt no pritticiblt ilttrn•tives ta the pro- -I' 
posed iCtivity !if no, see Sec. 2 ind infar&Otion gathtrtd lor EA •lternitivel; :~ES :_:No+ 

s-y of rusoos far YES respoose: 

C: VoJ.ku .. P '··J b"""""'';{ "'' f~ :lyp-' dA:Scclt.a-.y<~V"'-
Y'f<a.# !.v,-1! b Lt/r>~ ~ -f-0. i"6P, 

b. Tht ittlvity does nat opptir to: ll violatt oppliciblt stat• .. ter quality stond­
dards or e!f111111t sta~~dards Foilibitltl lll1der Section 3117 of t~t Cllil; 2! jeopordiu tht 
oristtnct of Fltlerally lishd ad~ngered or thrtdtnltl species or their billiht; ind 
ll violato requireatnts of any Ftdtrally dtsignattd aarint sanctuary lif no, see Sec. 
2b and chect responso fro• rosource ind water quility certifying agonciosl; :~ES -

:_lifO+ 

c. Tht activity Ifill not CiiiiH or caatribuh to significillt dtgrillhtillll of qters of 
tho U.S. inclaiing adverso effects an h- hHith, lift stages of orgilliSH dependtnt 
on the iquitic .casystea, ecosysteo diversity, productivity ind st•bility, ond rocrei- _ _, _ 
tio .. l, ilsthtic and ocon .. ic nlues iif no, soe Sec. 21; ~YES UNilf 

d. Appropriite ••d pr•cticible stops have bttn takon to oinioize pottnti•l idverse 
iopicts of tho dischirge an tho iquitic ecosyst11 !if no, see Sec. 51; :~S :_:Nilf 

2. Iechnicil Evaluition Fittprs !Subtirts C-Fl. !MIA = Not Applicable, 
IS= Nat Si,nificaat, S = Significaat.l 

•· Pllpicill lAd ll!ellicil CY'ubristiu of tlu! Aqutit Ecosysteo 
!SU,Mt Cl. 

H Substrib ilpith. 
21 Susptnded particulates/tur~idity iapicts. 
31 littr COIUII iapitts. 
41 Alteritillll of cvrtnt pitterns ond .. ter circulation. 
51 Alttritillll of aorul uttr lluctuations/hyiroperiud. 
61 Alteritiun of Silinity •r•dients. 

• See , ... 4. 
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b. Biological Characteristics of tbt ~u•tic Ecosystet !Subp•rt Dl. 

c. 

d. 

II Effect on threatenedlendangored species and their habit•t. 
21 Ellert on the aqunic food oeb. 
31 Effect on other •ildlife ioaaaals, birds, reptiles and aaphibi•ns. 

Potential lap•cts on Special Aquatic Sites (Subp•rt El 

II Sanctuaries and refuges. 
21 Wetlands. 
ll ftud flats. 
41 Vegetated shalloos. 
51 Cor a! reefs. 
61 Riffle and pool coaplexts. 

Hue&n Use Cbaractoristics (Subpart Fl. 

II Effects on ounicipal and private oater supplies. 
21 Recreational and coaaercial fisheries iapacts. 
31 Effects on •ater-relatod ret:reation. 
41 Aesthetic iapacts. 
51 Effocts on parts, national and historical IDOuoents, national 

seashores, •ildorness are•s, research sites, and sioilar preserves. 
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3. Evaluation of Dredged or Fill "aterial (Subpart Sl. 

a. Tht folla.ia9 infaraation bit been caasiiertd ia eval-.titg tbe biologicll availability of 
possible cont&~inilts in dred,ed or fill aaterial. !Cheri only tbose appropriate.) 

ll Physical ch~~racteristics ...•...•...••..•.••......•.•... ~.~·~·~········•••••••••··~······················ :_: 
2) Hydrography in relation to kno•n ar anticipated sources of contaainants., ....•.•.• ~·········~···~······~J_: 
31 Results frat previous testing of the aaterial or siailar oaterial io the vicinity of the project •••••••• :_: 
4) Kno.n, significant sources of persistent pesticides froa land runoff or percolation ••••••••••••••••••••• :_: 
51 Spill records for petroleua products or designated ISection 311 of CNAl hazardous substances •••••••••••• :_: 
bl Other public records of significant introduction of contaainants frat industries, aunicipalties, 

or other !iourc:es .•............. ~~ .. Q······ .. ·················~············································:_: 
71 Kna.n e•istence of substantial taterial deposits of substances •hich could be released in haraful _ 

quantities to the aquatic enviranaent by aan-induced discharge activities •••••••••••••••••••••••••••••.• :_:~ 
8) Other sources (specify~·······~••••••••••••••••"·······································••••••"''''"'"'~··: !..{'"' 

'Rt~w~ .u- .f"'.Ud.Rd. -
list of iippropriate references an4 c-ts • 

• •• , ... 4. 
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b. An eval•ation of tho oppropriate inforaation in la obovo indicates that there is reason to boliove illtho 
pro~osed dredged or fill tatorial is not a carrier of contllinomts, or i2ltbat lovels of contllinomts are 
s•hstantivoly siailar at ertraction iad dispos.l sites, or i31accoptable constraints ail! be iapleoented to prevent 
contaainants froa being transported beyond the disposal site. The literial aeets the testing ••elusion 
cri bri a. 0Yes : J MOt 

4. Disposal Site Delineation !230.1! ill I. 

a. The follooing factors as appropriate, have been considered in .. aluating tho disposal site. 

1} Depth of •a.ter at disposal site •••...•.•.•••.•••••••.•••••••••.•••••••.•••.•.•••. ~···················:_: 
2J Current velocity, direction and variability •t disposal sito ••••••••••••••••••••••••••••••••.•••••••• 
3l Degree of turhlonce ................................................................................. : _: 
4) Water c:olu1n stritifica.tion •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••. ~_: 
Si Oisc:barqe wesse! speed and direction ••••••••••.•.•••.•••••••••••••••••••••••••••••••.•••••••••• ~~····:_: 
61 Rate of dischtrge ..................................................................................... :_: 
7J Dredged aaterial characteristics (constituents, ••aunt and type of ••terial, settling velocities! •••• :_: 
81 Nuaber of dischilrqes ptr unit of tile ................................................................. :_: 
9} Other factors &ffecting rates and pttterns of aixinq lspecifyl ••••• ~··•••••••••••••·················•l_: 

List nl ippropriate rtlerences and CD~~eRts. 

b. An evaluation of the appropriate factors in 4i above indicates that the disposal site and/or 
size of the 1irin9 zone are acceptable. 

5. Actions to ftini1ize Adverse Effects !Suboart Hl. 

All appropriate ••d practicable steps have been taken, through application of recoalenditions of 
230.70-230.77 to ensure ainiaal adverse effects of the proposed dischar9e. 

list actiaas taken .ad c....nts. 
;.Jov1 . ..A.Lp(_ff""f"'AJ CLc.A-o"Vr 't.·~ ~ s u k:Jj.!!<.!f" ro 

fi-.< ?C.J-> lo Vl<_,-"vt,'rZ-t 1 jf o..dlMt"-S-< 

- -
l_iYES :_:NOt 

-:_:MOt 

PVZ!JC cl' s -(,., /.u 5Cf/£t#<u( {.,'I '1<-e C"'7's ~d Ce ~ a-l « 5.encd.v 

1{).~ f:u_ M•x:iJ'f!'ul CU-<J. I~ ('(MC{, 'hd'u;_ed cvt a ('a_4.1'. ~.;, 1 . ('~ 
0as:5 to vvt.iz<i"'i.,;c o.dvE'..c.e l(f<.c.:ts. 4tr 'f#-.R S'f<IMd<LAd rcv;.ct/f'>'rN.,,. 

o/' -ti-L 1'4.P aJso "4'f'f/. 
• See page 4. 
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6. Foctuol Otttrlinotion \230.11). 

A revi .. of oppr-.riote inforaotion •s identified in it01s 2·5 abovt indicotts thot there is ainiail potentiol !or 
short or loag·tera environaentil efftcts of tht proposed discharge is related to: 

al Physical suOstrate at the dispoul sib (review sectlons 2a, 3, 4 and 5L •.•.. 04 ..... H ••• u0VES :_uro• 
b) hter circulation, fluctuation and salil\ity (revi~ sections 2a, 3, 4 and 51u •• HHH''**'' :~:Y£5 i_:HOt 
cl Suspended particulates/turbidity trevie• sections 2i 1 3, 4, and 5l. •••... u.H··· .. ····· .... :;:YES :_:NDt 
dl Contaainant availability lrevie• sections 2a, 3 and 4) ••••••••••••••••••••••••••••••••.••••• i~!YES :_:NOt 
el Aquatic ecasystea structure and function tRevie• sections 2b and c, land 5) •••••••••••••••• l~YES :_:NO• 
fl Disposal site (nvie• sections 2, 4, and 5J ................................. 04 .............. ::j"YES :_:HO• 
gl Cueulative iapact on the aquatic ecosystea •• ~····~···~······~~···········~··················:~YES :_:NO• 
hi Secondary iapacts on the aquatic ecosystea ••••••••••.••••••••• ~············~················:::.vES :_lNOt 

7. Cotpliance Oetertination. 

a. The proposed disposal sit• for the discharg• of dredged or fill aatorial cotplies witb the Section . 
404(b)f1t guidelines ....... ~·······••••••·····••••••••·········~················~····~········~············• .. :_: 

b. The proposed disposal site for the discharge of dredged or fill aateriil coaplies oith the Section 
4041billl guidelines oith the inclusion of the following special conditions •••.•••••••••••.••••••••••••••••• ~c 
!inclwle c011diti- as they will ipptar on perlitl 

UM..d.Pr f~ P4Pc 

Cvv<d c, dd/1> ;nu../ 

/fw;.hon 'y~fi $ ~ 1 '5 

('~ 5(2-I'C, '{;'c. 
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c. Tbe propOSid disposil site for the discbirge of dredged or !ill 1aterial dots not co1ply oith the 
Section 404Cbllll guidelines for the follooing reasonlsl: 

ll There is • less daugin§ practicable ilhrnative ........................................................ :_: 
21 The activity _ 

a. violates wahr quality or effluent standards ....................................................... :_: 
b. jeopordizn threatened or endangered spenes or their habitat. ..................................... :_: 
c. violates Iarine sanctuary requireJMts ..• ~·············································· .••.••••.•. :_: 

3) The proposed discharge will result in significant degradation of the aquatic ecosyste1 ••••••••••••••.••• :_: 
41 The proposed discharge does not include practicable and approprtate 1easures to 11ni1ize _ 

potential bar• to the aquatic ecosyste1 ................................................................. :_: 
51 Insufficient infor•ation to nke a reasonable judge~ent ................................................. : _: 

Fll01lllTES: 

.,PflC ,Y.J, !19'1 
DATE 

f 1. A tetatiYR, significant, or untRGII r~SfDDSI iodicatts that tao perlit application uy nnt be in coopliance with 
the Section 4e41b! HI IJI:ieliaH. SuMary c-ts are included. 
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03-01-1995 03:26 617 292+5721 

Mr. William Lawless 
New England Division 
Army Corps of Engineers 
424 Trapelo Road 
Waltham, MA 02154-9149 

MASS. DEP / BOSTON LEGAL 

February 27, 1995 

RE: Massachusetts Programmatic General Permit 

Dear Mr. Lawless: 

P.02/03 

The Massachus.ettll Department of Environmental Protection (DE:Pl 
has reviewed the Programmatic General Permit (:PG:P) effective March 
1, 1995 for minimal impact activitie11 within the Commonwealth. The 
PGP represents the culmination of discussions between federal, 
state and local agencies, with the shared goal of clarifying and 
simplifying the permitting process. The Commonwealth strongly 
endorses the :PGP because it offers consistency with our own strong 
environmental protection programs. 

Under section 401 of the Clean Water Act, any applicant for a 
federal permit for any activity involving a discharge to waters and 
wetlands mu11t obtain a certification from the state where the 
discharge is located. The state must certify that there is 
reasonable assurance the discharge as conditioned will meet state 
water quality standards and other appropriate requirements of state 
law. Therefore, DEP certifies the PGl? with the condition that 
activities conducted under the PGP are authorized only when: 

a) A Final Order of Conditions under MGL c.13l, §40 is 
obtained for activities subject to jurisdiction as 
defined in 310 CMR 10.02, and 

bl A waterways license or permit under MGL c.9l is obtained 
for activities subject to jurisdiction, as defined in 310 
CMR 9.05, and 

c) A 401 water quality certification under MGL c.21, .§§26-53 
is obtained for activities subject to juriadiction of 314 
CMR 9. 00 effective March 1, 1995. Activities not 
requiring an application as specified in 314 CMR 9.03 are 
certified through this 401 certification of the PGP. 
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The Commonwealth is grateful for the assistance of Corps staff 
in the development of the 401 Water Quality Certification 
regulations. We have benefitted as well from discussions of the 
PGP by DEP's 401 Advisory Committee, with membership representing 
the development community, environmental organizations, 
consultants, agencies, and agricultural interests. The concurrent 
development of the PGP and the new 401 program has provided the 
opportunity to ensure long-term compatibility of federal and state 
programs. We believe that this process has increased environmental 
protection by clarifying standards and targeting resources, while 
reducing procedural burdens on applicants. 

Sincerely, 

-,.,.....,_nnell 
Deputy Commissioner 

AOD/PH/do 



A(PlY TO 
A'fTfNtiON ()f 

Regulatory Division 
CENED-OD-R 

Mr. John DeVillars 
Regional Administrator 
EPA Region I 
JFK Federal Building 

DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION. CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02254-9149 

February 21, 1995 

Boston, Massachusetts 02254 

Dear Mr. DeVillars: 

This letter is in reference to two separate Department of the Army Programmatic 
General Permits (PGP) in New England. The first is the recently reissued 
Massachusetts PGP which has an effective date of March 1, 1995. The second is the 
proposed Maine PGP for which a Corps of Engineers Public Notice soliciting 
comments was released today. Copies of both are attached. 

It is our intent to replace the nationwide permit program with these general 
permits in the Commonwealth of Massachusetts and the State of Maine, including for 
eligible projects requiring Corps of Engineers authorizations on tribal lands. In this 
regard, EPA is the agency with authority to act on requests for water quality 
certifications pursuant to section 401 of the Clean Water Act on tribal lands. Therefore, 
the Corps hereby requests that EPA issue water quality certification for the 
Massachusetts PGP and proposed Maine PGP in accordance with 40 CFR 
Part 121 Subpart C-Certification by the Administrator. 

Please contact Ms. Christine Godfrey of the Regulatory DIVISion at 617-647-
8673 if there are any questions Thank you for your assistance in this matter. 

Sincerely, 

Attachments 
al~~~-J(}J~ 
f James C. Wong 

Acting District Engineer 



COASTAL ZONE 
MANAGEMENT 

February 10, 1995 

William F. Lawless 
Chief, Regulatory Division 
Operations Directorate 
u.s. Army Corps of Engineers 
New England Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

Re: Federal Consistency Certification: Massachusetts 
Programmatic General Permit; Statewide. 

Dear Mr. Lawless: 

The Massachusetts Coastal 
completed its review of 
Programmatic General Permit 

Zone Management (MCZM) Office has 
the proposed final Massachusetts 

(PGP). 

We concur with your certification and find that the activity as 
proposed is consistent with the MCZM enforceable program policies. 

If the above-referenced proposal, which has received this 
concurrence from MCZM, is modified in any manner or is noted to be 
having effects on the coastal zone or its uses that are 
substantially different than originally proposed, please submit an 
explanation of the nature of the change to this Office pursuant to 
301 CMR 21.17 and 15 CFR 930.66. 

Thank you for your cooperation with MCZM. 

Sincerely, 

,, {ULJttSif1t. dr.tttl 
___/Ja:~a/et M. Brady J 

Director 

MMB/JWM 

100% RECYCLED PAPER 



cc: Christine Godfrey, Chief 
Policy Analysis Branch, US Army Corps of Engineers 

Karen Kirk Adams, chief 
Regulatory Branch, US Army corps of Engineers 

Carl Dierker, Acting Director 
Wetlands and Waterways, Massachusetts DEP 

2 



Nashua River Watershed Association 

January 30, 1995 

Christine Godfrey 
Chief, Programs and Policy Regulatory Division 
U.S. Anny Corps of Engineers 
424 Trapelo Road 
Waltham, MA. 02254-9149 

Dear Ms. Godfrey, 

I am submitting to you our comments for the Public Notice file #199301040, 
Issuance of Programmatic General Permit and Revocation of Nationwide 
Permits in Massachusetts. 

1) Under Programmatic General Permit Conditions, E.14, you require the use 
of mats in wetland area to minimize soil and vegetation disturbance. However, 
you go on to require that only preconstruction contours are restored. The 
NRWA would recommend that language should be included to ensure that site 
vegetation also be restored using native, non-invasive species. 

2) Under Programmatic General Permit Conditions, E.15, you require that 
temporary fill areas be restored to their original contours. The NRWA would 
recommend that language should be included to ensure that site vegetation also 
be restored using native, non-Invasive species. 

3) Under Programmatic General Permit Conditions, E.16, you require that 
sedimentation and erosion control be required to reduce erosion and retain 
sediment on-site during and after construction. The NRWA recommends that 
more specific performance standards for sedimentation and erosion control be 
described. Our specific recommendations would be the performance standards 
included in the Coastal Zone Reauthorization Amendments of 1990, Section 
6217, Guidance Specifying Management Measures for Sources of Nonpoint 
Source Pollution in Coastal Waters. 

I appreciate the opportunity to comment on this public notice. 

Sincere~ly,,,~, 
/' _2 ' I 

X- "(; W1< 
1 
~ 

I ~ •ley<;lmlpbd~ 
( Executive Director 

. ; . ' ~, 



US Army Corps 
of Engineers 
New England Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

Public Notice 
Date: .JANUARY 1 l 99 5 
Comment Period Closes: ---------­
File No: 199301 040 
In Reply Refer To: C.._bwn"''s~tiL<Jne.e_.A.....,.G>.<QILJdufr"'o''l-l -----

ISSUANCE OF PROGRAMMATIC GENERAL PERMIT 
AND REVQCATION OF NATIQNWIDE PERMITS IN MASSACHUSETTS 

THE NEW ENGLAND DIVISION OF THE U.S. ARMY CORPS OF ENGINEERS. 424 
TBAPELQ ROAD. WALTHAM. MASSACHUSETTS 02254-9149 hereby issues a 
Programmatic General Permit (PGP) for Massachusetts pursuant to 
33 CFR Part 325.5 (c) (3). The Massachusetts PGP provides a 
simplified review process for minimal-impact activities within 
the Commonwealth of Massachusetts that are subject to corps 
jurisdiction under Section 404 of the Clean Water Act and Section 
10 of the Rivers and Harbors Act of 1899. This follows use of 
the initial PGP for a trial period that started August 24, 1993. 
A copy of the new PGP is attached, with minor revisions from the 
initial PGP. 

The effective date of the new PGP is March 11 1995. The current 
PGP is hereby extended to February 29 1 1995. 

These dates are to coordinate with the Massachusetts Department 
of Environmental Protection (DEP) changes to the 401 water 
quality certification regulations. At that time, the 401 
requirements on page 9 of the new PGP will be revised to reflect 
the changes. 

At the same time, the Division Engineer has made a decision 
regarding a proposal to exercise his discretionary authority 
pursuant to 33 CFR 330.5 to revoke the Nationwide permits in 
Massachusetts. These proposals were announced in a public notice 
issued on May 3, 1994. The PGP replaces the Nationwide permits 
and other permitting mechanisms formerly in use in Massachusetts, 
including Regional General Permits and Letters of Permission. 

All PGP authorizations are subject to the applicability 
requirements, procedures and conditions contained in the PGP as 
attached. Project eligibility under the PGP falls into two 
categories, non-reporting projects (Category I) and projects that 
will be screened by the Corps and federal resource agencies for a 
determination of minimal cumulative and individual impacts 
(Category II). 

category III activities, Category I and II projects that do not 
meet all the terms and conditions of the PGP, and projects for 
which the corps has decided to exert Discretionary Authority (see 
Condition 4 of the PGP) will require an individual permit. The 
individual permit review process, federal exemptions, and work 
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grandfathered pursuant to 33 CFR Part 330.3 (activities occurring 
before certain dates) are not affected by this PGP. Other 
activities grandfathered from the provisions of the new PGP are 
described in Condition 32 of the PGP (attached). 

REVISIONS rROK TBB INITIAL PGP: Some revisions have been 
included in the new PGP. Applicants are responsible for 
reviewing the new PGP and insuring they comply with its terms and 
conditions as of the effective date of March 1, 1995. 

SEE REVERSE SIDE FOR 
DETAILS OF EVALUATION 
FACTORS 

sincerely, 

CI~~JD~ PJ1~ 
Christine A. Y:dfrey 
Chief, Programs and Policy 
Regulatory Division 



The decision whether to issue a permit will be based on an evaluation of the probable impact of the proposed 
activity in the public interest. That decision will reflect the national concern for both protection and 
utilization of important resources. The benefit which may reasonable accrue from the proposal must be 
balanced against its reasonably foreseeable detriments. All factors which may abe relevant to the proposal 
will be considered, including the cumulative effects thereof; among those are: conservation, economics, 
aesthetics, general environmental concerns, wetlands, cuttural values, fish and wildlife vatues, shoretine 
erosion and accretion, recreation, water supply and conservation# water quality, energy needs, safety, food 
production and~ in general, the needs and welfare of the people. 

Yhere the activity involves the discharge of dredged or fill material into waters of the United States or 
the transportation of dredged material for the purpose of disposing it in ocean waters, the evaluation of 
the impact of the activity in the public interest ~itt also include application of the guidelines 
promulgated by the Administrator, U~S. Environmental Protection Agency, under authority of Section 404(b) of 
the Clean ~ater Act, and/or Section 103 of the Marine Protection Research and Sanctuaries Act of 1972 as 
amended. 

Based on his initial review, the Oistrict Engineer has determined that little likelihood exists for the 
proposed work to impinge upon properties listed in or eligible for listing in the National Register of 
Historic Places, and no further consideration of the requirements of the Preservation of Historical and 
Archaeological Oata Act of 1974 is necessary. This determination is based on one or more of the following: 

a. The permit area has been extensively modified by previous work. 
b. The permit area has been recently created. 
c~ The proposed activity is of limited nature and scope. 
d. Review of the latest published versicn of the National Register shows that no presence of 

registered properties or properties listed as being eligible for inclusion therein are in the permit ared cr 
general vicinity. 

Presently, unknown archaeotogicalf scientlficf pre~historic or historical data may be lost or destroyed by 
work tc be accomptished under the requested permit. 

Pursuant to the Endangered Species Act, the District Engineer is hereby requesting that the appropriate 
Federal Agency provide comments regarding the presence of and potential impacts to listed species or its 
critical habitat. 

The initial determinatJons made herein will be reviewed ln light of facts submitted in resPQnse to this 
notice. 

The fottowing authorizations have been applied for 1 or have been1 or will be obtained; 

( 

( ) 

eX J 

Permit, License or Assent from the State. 
Permit from local ~etland Agency or Conservation Commission. 
Water Quality Certification in accordance with Section 401 of the Clean Water Act. 

The States of Connecticut, Maine, Massachusetts, New Hampshire end Rhode Island have approved Coastal Zone 
Management Programs- \.'here applicable the applicant states that any proposed activ.ity ~itt COfllllY with and 
will be corducted in a manner that is consistent with the approved Coastal Zone Management Program~ 
Issuance of a State permit from the appropriate State egency will indicate concurrence with this statement 
of Consistency. 

Atl comments will be considered a matter of public record~ Copies of letters of objection wilt be forwarded 
to the applicant who will normally be requested to contact objectors directly in an effort to reach an 
understanding~ 

THIS IIOTIC£ IS IIOT lUI AUT!IOIUZATIOII TO DO AllY IUtK. 

If you woutd prefer not to continue receiving public notices, please check here ( ) and return this 
portion of the pubtic notice to: u.s. Anmy Corps of Engineers- New England Division, Attn; Regulatory 
Oivis1on1 Bldg 108N, 424 Trapeto Road, ~altham, MA 02254·9149. 

!.lAME: 
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CENED-OD-R 
1993-01040 

DEPARTMENT OF THE ARMY 
NEW ENGlAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02254-9149 

Effective Date: January 1, 1995 
Expiration Date: February 29, 1995 

AMENDMENT TO 
DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT 

COMMONWEALTH OF MASSACHUSETTS 

The New England Division of the U.S. Army Corps of Engineers 
hereby amends the Massachusetts Programmatic General Permit (PGP) 
issued August 24, 1993, as follows: 

The current expiration date of the PGP shall be extended to 
February 29, 1995. 

(};;Q~E 
Chief, Regulatory Division 
Operations Directorate 



COASTAL ZONE 
MANAGEMENT 

Mr. William Lawless 
Chief, Regulatory Division 
U.S. Army Corps of Engineers 
424 Trapelo Road 
Waltham, MA 02254-9149 

Dear Mr. Lawless: 

December 28, 1994 

The existing Massachusetts Programmatic General Permit (PGP) 
is set to expire on December 31, 1994. The Massachusetts Office of 
Coastal Zone Management (MCZM) requests that the Corps extend the 
current PGP until March 1, 1995. The purpose of this extension is 
to achieve coordination with the Massachusetts Department of 
Environmental Protection's (DEP) 401 Water Quality Certification 
Regulations. 

The Corps, DEP, MCZM, and other federal resource agencies have 
engaged in the cooperative effort of developing the PGP for the 
past two years. DEP has simultaneously been revising its 401 
program, and MCZM has been streamlining its federal consistency 
procedures, to increase environmental protection while reducing 
procedural requirements wherever possible. MCZM and DEP believe 
that a concurrent schedule will minimize the inevitable confusion 
that accompanies regulatory change, while providing our agencies 
the opportunity to jointly publicize this streamlining effort. 

Please let me know if you have any questions. 

cc: Chris Godfrey 
Monica Stillman 
Arleen O'Donnell, DEP 
Carl Dierker, DEP 
Robert Golledge, DEP 
Pamela Harvey, DEP 
Jane Mead, MCZM 

100% RECYCLED PAPER 

.',: 



William F. Weld 
G"""""'' 

Trudy Coxe 
Secretary, EOEA 

Thomas B. Pow.rs 
AeHng Commissioner 

Christine Godfrey 
New England Division 
Corps of Engineers 
424 Trapelo Road 
Waltham, MA 02254-9149 

Dear Ms. Godfrey: 

December 30, 1994 

The Department of Environmental Protection requests that its 
401 Water Quality Certification of the Interim PGP be extended 
until the Interim Programmatic General Permit (PGP) expires on 
February 28. 1995. Prior to that date, the Department will issue 
its certification of the final PGP with its effective date of March 
1, 1995, after public notice and the promulgation of the 401 
program regulations. 

We appreciate your cooperation as we near the completion of 
the development of the Department's 401 program and the Corps' PGP. 
We continue to believe that this process will yield benefits to our 
applicants and to the environment of the Commonwealth. 

pgp1229 

Sincerely, rDH 
c.:,.-<£ j)_;; .),/lu._v 

Carl Dierker 
Acting Director 
Division of Wetlands 

Waterways 
and 

One Winter Street • Booton, MB$$BchUhtto 02108 • FAX (617) 556·1049 • Telephone (617) 292·5500 



'IEf'LY TO 
ATTHH!ON C" 

DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02254-9149 

REVOCATION OF NATIONWIDE PERMITS 
EFFECTIVE IN ~ASSACHUSETTS 

MARCH 1, 1995 

The Nationwide Permits are hereby revoked in Massachusetts 
pursuant to the procedures at 33 CFR Part 330.5, as of March 1, 
1995. Refer to 33 CFR Appendix A for complete text of the 
Nationwide Permits. 

This Nationwide Permit revocation does not apply to the Corps 
of Engineers Civil Works program. 

Richardso 
Colonel, Corps of Engineers 
Division Engineer 



STATEMENT OF FINDINGS AND DECISION 
PROPOSAL FOR REVOCATION OF NATIONWIDE PERMITS 

IN MASSACHUSETTS 

1. PROPOSAL On August 24, 1993, the New England Division Corps 
of Engineers suspended the Nationwide permits in Massachusetts, 
concurrent with issuance of a Programmatic General Permit (PGP) to 
regulate minimal-impact work. The PGP was issued for a trial 
period, which is to be extended to March 1, 1995, at which time 
the final PGP will be issued for a 5-year period. On May 3, 
1994, we issued a public notice describing the proposed revisions 
to the PGP, and the proposal to revoke the Nationwide permits in 
Massachusetts. 

The proposal to revoke the Nationwide permits in Massachusetts 
and replace them with the PGP follows similar actions taken in New 
Hampshire that have streamlined the Corps regulatory program and 
aligned Corps review the state regulatory programs. The 
Massachusetts Wetlands Protection Act provides a strong wetland 
program that combines local (Conservation Commission) review with 
Department of Environmental Protection (DEP) oversight. The DEP 
and Office of Coastal Zone Management have worked with the Corps 
to provide a consistent, fair regulatory program including the 
PGP. Revisions proposed with reissuance of the PGP will increase 
coordination with the state agencies and should further increase 
the efficiency of our program. 

2. AUTHORITY Discretionary Authority is defined at 33 CFR 
330.4(e). The authority of the Division Engineer to assert his 
discretionary authority is found at 33 CFR 330.5. The Division 
Engineer may use his discretionary authority to modify, suspend, 
or revoke Nationwide permit authorization for any specific 
geographic area, including on a statewide basis, by issuing a 
public notice stating his concerns regarding the environment, give 
opportunity for comment and opportunity to request a public 
hearing, consider fully the views of affected parties, prepare a 
statement of findings including comments received and how 
substantive comments were considered, notify affected parties of 
the modification, suspension, or revocation, including effective 
date, and provide, if appropriate, a grandfathering period. 

3. COMMENTS RECEIVED A total of 5 comment letters were 
received in response to the public notice announcing reissuance of 
the PGP and revocation of the Nationwide permits. No objections 
to this proposal were received, although several objections to 
proposed PGP changes have been evaluated (see Environmental 
Assessment and Statement of Findings, EASOF, prepared for 
reissuance of the PGP) . 

The federal agencies have indicated their support of the PGP 
in place of the Nationwide permits. EPA stated that they believe 
the PGP has increased efficiency and effectiveness of the 
regulatory program. In general, informal responses from the 
public have been in favor of the PGP. The Massachusetts 



Department of Environmental Protection, and Office of Coastal Zone 
Management, continue to support the concept and goals of the PGP 
in favor of the former Nationwide permit program. 

4. SUMMARY AND DECISION A detailed evaluation of use of the 
PGP during the trial period, including some comparisons to the 
Nationwide permit program, is contained in the EASOF prepared for 
reissuance of the PGP. In general, the PGP has resulted in the 
Corps reviewing more minimal-impact work in Massachusetts, while 
processing applications in less time. We are processing less 
individual permits than under the Nationwide permits. Therefore, 
we appear to be meeting our goals of increasing the effectiveness 
(environmental protection) and efficiency (quick response time) of 
the PGP. 

The PGP has also increased consistency and coordination 
between the federal and state regulatory programs. Modifications 
to the CZM review process should further increase federal/state 
coordination. The result is a more predictable, efficient, and 
less costly regulatory program for the regulated public in 
Massachusetts than occurred under the former Nationwide permit 
program. 

5. REVIEW OF ACTIONS The Division Engineer retains the right 
to review the effect of these actions, and to revise or rescind 
these decisions if the public interest warrants. Unless 
specifically revised or rescinded, the decisions made herein 
remain in effect for five years from March 1, 1995. 

6. IMPLEMENTATION The proposals adopted herein will be 
effective on March 1, 1995. All Category I activities commenced 
or under contract prior to that date, in reliance upon the non­
reporting work of the previous PGP, shall remain authorized 
provided they are completed within 12 months of March 1, 1995. 

The revocation of Nationwide permits does not apply to the 
Corps Civil \'larks program. 

arle 
Colonel, 
Division 

p. 2 

neers 



STATEMENT OF FINDINGS &'lD DECISION 
PROPOSAL FOR REVOCATION OF NATIONWIDE PERMITS 

IN 1'-'ASSACHUSETTS 

1. PROPOSAL On August 24, 1993, the New England Division Corps 
of Engineers suspended the Nationwide permits in Massachusetts, 
concurrent with issuance of a Prograrrur.atic General Fermi t ( PGP) to 
regulate minimal-irr.pact work. The PGP was issued for a trial 
period, which is to be extended to March 1, 1995, at which tirr.e 
the final PGP will be issued for a 5-year period. On May 3, 
1994, we issued a public notice describing the proposed revisions 
to the PGP, and the proposal to revoke the Nationwide permits in 
Massachusetts. 

The proposal to revoke the Nationwide permits in Massachusetts 
and replace them with the PGP follows similar actions taken in New 
Hampshire that have streamlined the Corps regulatory program and 
aligned Corps review the state regulatory programs. The 
Massachusetts Wetlands Protection Act provides a strong wetland 
program that combines local (Conservation Commission) review with 
Department of Environmental Protection (DEP) oversight. The DEP 
and Office of Coastal Zone Management have worked with the Corps 
to provide a consistent, fair regulatory program including the 
PGP. Revisions proposed with reissuance of the PGP Hill increase 
coordination with the state agencies and should further incre~se 
the efficiency of our program. 

2. AUTHORITY Discretionary Authority is defined at 33 CFR 
330.4(e). The authority of the Division Engineer to assert h~s 
discretionary authority is found at 33 CFR 330.5. The Division 
Engi.neer may use his discretionary authority to rr.odify, suspec,d, 
or revoke Nationwide permit authorization for any specific 
geographic area, including on a stateHide basis, by issuing a 
public notice stating his concerns regarding the environment, give 
opportunity for comment and opportunity to request a public 
hearing, consider fully the views of affected parties, prepar~ ~ 
staterr,ent of findings incL:ding comments received and how 
substantive comments Here considered, notify affected parties ot 
the modification, suspension, or revocation, including effective 
date, and provide, if appropriate, a grandfathering period. 

3. COMMENTS RECEIVED A total of 5 co~ent letters Here 
received in response to the public notice announcing reissuance of 
tr.e PGP and revocation of the Nationwide permits. No ob~ ectior.s 
to this p::oposal were received, although several obj actions t(' 
proposed PGP changes have been evaluated (see Environmental 
Assessment and Statement of Findings, EASOF, prepared for 
reissuance of the PGP) . 

The federal agencies have indicated :heir support of the ?3P 
in place of the Nationwide permits. :CPA stated that they belcFeve 
the PGP has increased efficiency and effectiveness of the 
regu:atory program. In general, informal responses from the 
public have been in favor of the PGP. Tr.e Hassachusetts 



Department of Environmental Protection, anci Office of Coastal Zone 
Management, continue to support the concept and goals of the PGP 
in favor of the former Nationwide permit program. 

4. SUMMARY AND DECISION A detailed evaluation of use of the 
PGP during the trial period, including some comparisons to the 
Nationwide permit program, is contained in the EASOF prepared for 
reissuance of the PGP. In general, the PGP has resulted in the 
Corps reviewing more minimal-impact work in Massachusetts, while 
processing applications in less time. We are processing less 
individual permits than under the Nationwide permits. Therefore, 
we appear to be meeting our goals of increasing the effectiveness 
(environmental protection) and efficiency (quick response time) of 
the PGP. 

The PGP has also increased consistency and coordination 
between the federal and state regulatory programs. Modifications 
to the CZM review process should further increase federal/state 
coordinat~on. The result is a more predictable, efficient, and 
less costly regulatory program fer the regulated public in 
Massachusetts than occurred under the former Nationwide permit 
program. 

S. REVIEW OF ACTIONS The Division Eng~neer retains the right 
to review the effect of these actions, and to revise or rescind 
these decisions if the public interest warrants. Unless 
specifically revised or rescinded, the decisions made herein 
remain in effect for five years from March 1, 1995. 

E. IMPLEMENTATION 7he proposals adopted herein will be 
effective on March ', 1995. All Category I activities comrnenced 
or under contract prior to that date, in reliance upon t~e non­
reporting work of t~e previous PGP, shall remain authorized 
provided they are completed wit":in 12 months of March 1., :995. 

The revocation of Nationwide permits does not apply to the 
Corps Civil Works program. 

PM ~\7 
BR CH C7) 

DIV~ 
jnrR (;1£_ 

"E:-a_r_l;-e-oc=-.-R::-ci~chardson ··--·---··--:::;s; 
Colonel, Corps of Engi::eers f'"tNG 
Di sian Engineer 

p. 2 
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DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION~ CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02.254-9149 

REVOCATION OF NATION>·HDE PERJ;:ITS 
EFFECTIVE IN t.ffiSSACilUSETTS 

M&"{Cil 1, 1995 

The Nationwide Permits are hereby revoked in Massachusetts 
to the procedures at 33 CFR Part 330.5, as of March 1, 

1995. Refer to 33 c:R Appendix A :'or complete text of the 
NatiorMi.de Fermi ts. 

This Nationwide Permit revocation does not 
cf Engineers Civil Works program. 

y to the Corps 

te 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION I 

December 2, 1994 

JOHN F. KENNEDY FEDERAL BUILDING 
BOSTON, MASSACHUSETTS 02203-0001 

William F. Lawless, P.E., Chief 
Regulatory Division, Operations Directorate 
u.s. Army Corps of Engineers 
New England Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

RE: Revised Massachusetts PGP 

Dear Mr. Lawless: 

( . 

The u.s. Environmental Protection Agency (EPA) recently received a 
draft, revised Massachusetts Programmatic General Permit (MAPGP) 
from Monica stillman of your staff. EPA believes that the MAPGP 
has worked extremely well over the past year, and we would like to 
reiterate our support for its reissuance. We believe that the PGP 
has improved the efficiency and effectiveness of the program as a 
whole by offering more protection to valuable aquatic resources, 
streamlining the permit review process, providing more certainty 
for applicants, and relying whenever possible on sound state 
decisions. 

We have reviewed the specific changes in the MAPGP, and offer the 
following comments. 

Clarification of "Spawning" Areas 
The revised MAPGP clarifies Condition 19 such that "spawning areas" 
are defined as "fish spawning or nursery areas" to be avoided 
during spawning seasons, and states that "impacts to these areas 
shall be avoided or minimized to the maximum extent practicable 
during all times of the year" (emphasis added). EPA is concerned 
about two aspects of this condition: first, that the spawning 
areas are restricted to fish spawning; and second, that impacts to 
these areas can be permitted under the PGP during non-spawning 
seasons. We will address each of these points in turn. 

Restriction to "fish" spawning 
Prior to the Corps' clarification that spawning referred to fish 
spawning only, the PGP simply required that discharges into 
spawning areas be avoided. Since the common definition of spawning 
is the deposition of eggs or young by fish, mollusks, crustaceans, 
amphibians, or reptiles, Condition 19 appeared to prohibit 
discharges into waters (e.g., streams, oceans, lakes, wetlands, 
etc.) and vernal pools during breeding seasons of these animals. 
Given the drastic decline of many species of fish, shellfish, 
amphibians, and reptiles throughout New England, this 
interpretation of the Condition appeared reasonable; that is, since 



the PGPs are supposed to permit only those projects that have 
minimal impacts to the aquatic ecosystem, discharges into spawning 
areas would likely not qualify as a minimal impact. We believe 
that discharges into all spawning areas should be screened by the 
resource agencies. 

As you know, Massachusetts has a vernal pool certification program 
that offers protection to certified vernal pools. Specifically, 
once a vernal pool is certified, it is classified as an outstanding 
Resource Water {ORW) , and the state will generally not issue a 
Section 401 certification for a discharge into it. Despite this 
additional protection offered by the State, vernal pools are still 
at risk in Massachusetts for several reasons. First, there are a 
number of exemptions to the prohibition against discharges into 
ORWs, and the federal government therefore cannot rely on the State 
to protect all vernal pools. 1 Second, there are many pools which, 
although valuable, are not yet certified. Since uncertified vernal 
pools are not afforded any additional protection by the State, 
these uncertified pools should be protected by the Section 404 
program. Third, many vernal pools are certifiable, but not 
protectable under the Massachusetts Wetlands Protection Act. In 
other words, smaller, isolated pools which do not meet the 
definition of Isolated Land subject to Flooding (1/4 acre foot of 
standing water with an average depth of 6 inches) are not 
protectable under the state law. Finally, many vernal pools in 
Massachusetts are less than 5000 square feet in size, and may slip 
undetected through the non-reporting PGP absent a condition in the 
PGP prohibiting discharges into vernal pools. 

Including vernal pools in the definition of spawning areas will not 
place an undue burden on PGP applicants or the Corps. Information 
necessary to document the existence of vernal pools does not have 
to be exhaustive. If small pools of standing water exist on the 
site (these can be seen either in the field or in leaf-off aerial 
photographs if the application is submitted during the dry season), 
and if there is evidence of amphibian breeding activity, it is 
likely that a vernal pool exists. If an opponent to the proposed 
project asserts that a vernal pool exists on the site, the Corps 
could require that scientific evidence supporting the existence of 
the vernal pool be clearly demonstrated. 

Permitting impacts to spawning areas during non-breeding season 
Regardless of what species are included within the definition of 
spawning areas, EPA believes that permanent impacts to spawning 
areas should be prohibited under the PGP at all times of the year. 

For example, the following activities are exempt from the 
prohibition against discharging into a certified vernal pool: 
construction of a single family dwelling; the subdivision of an 
owner occupied lot into an additional lot; the construction of 
public highways and railroad tracks (and associated facilities); 
and all projects having received a variance under the Massachusetts 
Wetlands Protection regulations. 



Since spawning areas of many species consist of specific substrates 
andfor specific sites, destruction or alteration of these spawning 
areas could have a detrimental impact on the population in the 
water or wetland in question. For example, some fish require 
shallow waters with small gravel for spawning. If these spawning 
areas are altered, they may not be adequate for spawning in 
subsequent breeding seasons. 

In the case of vernal pools, many obligate vernal pool species are 
philopatric {i.e., return to their natal pools to breed each year). 
Avoiding impacts to the vernal pool during spawning may prevent the 
direct loss of adults, eggs, or juveniles; however, impacts to the 
pool at other times of the year may destroy the only breeding area 
available to the local population. Therefore, impacts to spawning 
areas at all times of the year may lead to more than minimal 
impacts. 

Please contact Kyla Bennett of my staff at 565-4436 for further 
coordination on this matter. 

<~rc;~~ 
Dou~as A. Thompson, Chief 
Wetlands Protection Section 

cc: M. Stillman, USACOE, Waltham, MA 
T. Timmerman, USACOE, Waltham, MA 
V. Lang, USFWS, Concord, NH 
E. Reiner, WWP 
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CENED-OD-R DAlE: November 17, 1994 

MEMORANDUM FOR: Monica Stillman 

SUBJECT: MA PGP, Cat I, Special Cond. #17- Waterway Crossing 

1 . Per our recent discussion, I believe that the subject condition is unneccesarily 
restrictive on Mass. Highway Department bridge projects. 

2. Typically, these projects involve the emplacement of one or more cofferdams, in order 
to isolate areas within the waterway for the construction of piers and abutments. The nature 
and extent of work on these bridges results in these cofferdams being in place for months, and in 
some instances, over several years. 

3. The only turbidity caused within the waterway occurs at the time of either emplacement 
or removal of the cofferdam. For the intervening period, there may be a partial restriction of 
the waterway at the construction site, but there is no direct work In the waterway. Water 
extracted from these cofferdams is processed through appropriate retention/sediment control 
structures prior to reintroduction into the waterway or wetlands, as is other surface runoff 
from the construction site. 

4. It appears that the subject condition was developed in order to allow agency screening of 
projects such as driveway crossings, utility line crossings, etc. These activities tend to be 
much more limited in scope than bridges, and also limited as to duration. Frequently, these 
crossings of small waterbodies can be accomplished in a day or less. Certainly, the time-of­
year restriction imposed by the special condition is appropriate in these instances, and does not 
impose an unwarranted hardship. In order to limit the restriction imposed by the subject 
condition on MHD bridge projects, I suggest the following language be added to Special Condition 
#17: 

For the purpose of this condition, •;nstream work" is defined as any activity occurring 
directly in the water, which causes or could cause suspension of stream sediments. It 
includes such activities as: excavation or backfilling of the streambed, driving sheet 
steel piling, emplacement and/or removal of sandbags, jersey barriers, or any other 
water diversion device. It does not include those periods during which a diversion device 
(cofferdam) is in place, and work is continuing in the dry. 

5. I believe that the addition of this language would facilitate the efficient review of MHD 
bridge projects, which otherwise would all have to be subjected to screening under the MA PGP. 

cf: Karen Kirk Adams 

GRANT KELLY 
Senior Project Manager 

14, ')VI \.L';t.-1 )CNiVVv""j u'1tofo'1" t,APL.< 
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Permit No.: 1993-01040 Effective Date: January 1, 1995 
Expiration Date: December 31, 1999 

Applicant: General Public in Massachusetts 

DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT 
COMMONWEALTH OF MASSACHUSETTS 

Df_AF1 

tL Ck~ hwA 
'i' ta vt; u· ~Y" fir · 

[11-29-94] 

The New England Division of the U.S. Army Corps of Engineers hereby issues a 
programmatic general permit that expedites review of minimal impact work in 
coastal and inland waters and wetlands within the Commonwealth of 
Massachusetts. Activities with minimal impacts, as specified by the terms 
and conditions of this general permit, are either non-reporting (provided 
required local and state permits and required state certifications are 
received), or are to be screened by the Corps and federal resource agencies 
for applicability under the general permit. The Corps individual permit 
review process, and activities exempt from Corps jurisdiction, are not 
affected by this proposal. 

Activities covered by this general permit include work and structures that 
are located in, or that affect, navigable waters of the United States 
(regulated by the Corps under Section 10 of the Rivers and Harbors Act of 
1899), as well as the discharge of dredged or fill material into waters of 
the United States (regulated by the Corps under Section 404 of the Clean 
Water Act) . 

Procedures 
A. State and Local Approvals 

For projects authorized pursuant to this general permit, when the 
following state approvals are also required, they must be obtained in order 
for this general permit authorization to be valid (applicants are responsible 
for ensuring that all required state licenses anc approvals have been applied 
for and obtained) : 

(a) A Final Order of Conditions under the Wetlands Protection Act (WPA) 
(MGL c. 131 Section 40) must be obtained for activities subject to 
jurisdiction as defined in 310 CMR 10.02. 

(b) A waterways license or permit under MGL c. 91, from the Massachusetts 
Department of Environmental Protection (DEP) Division of Waterways must be 
obtained for activities subject to jurisdiction, as defined in 310 CMR 9.05. 

(c) l-'or work in Corps jurisdiction involving a discharge to waters of tr,e 
U.S., an individual 401 water quality certification (WQC) I must be obtained 
from the Massachusetts DEP before work can proceed pursuant to this genera: 
permit for the following circumstances: [This will be changed per 401] 

1. proposed work that is not subject to the WPA (310 CMR 
10.00) but does require a 401 Water Quality 
Certification and proposes the loss of bordering 
vegetated wetlands, land under water, or federal non­
state wetland (e.g., WPA exemptions); 

2. any project intended to create a real estate 
subdivision for which a Notice of Intent is submitted 
on or after October 1, 1992; 

3. Any project which will result in the loss of more than 
5,000 square feet of bordering vegetated wetlands or 
land under water; 

(]} See MGL c. 21 Sections 26 - 53 and regulations at 314 CMR 9.00, as supple:nented t:y :~i::> 

Inter:_m Guidance effect-=._ve 10/l/92. 



4. proposed work in Outstanding Resource l'laters (ORWs) as 
designated in 314 CMR 4.00; 

5. proposed work in coastal area~, which will result in 
the lons of any air.oUnt of salt marsh; 

6. projects involving dredging more than 100 cubic yards 
in navigable waters. 

(d) Any project that meets the terms and conditions of Category I of this 
general permit (i.e., non-reporting), has been determined to be consistent 
with the Massachusetts Coastal Zone Management plan and does not require any 
additional coastal zone management review. For work being screened under 
Category II of this general permit, the Corps will coordinate screening of 
any work in or affecting the coastal zone with the Office of Coastal Zone 
Management; for these projects applicants will be notified by the Corps if an 
individual CZM concuLrence is required. 

B. Corps Authorization: Category I (Non-Reporting) 
Work in Massachusetts that is subject to Corps jurisdiction2, that meets 

the definition of Category I on the Definition of Categories sheet 
(attached), and that meets all of this permit's other conditions may proceed 
without application or notification to the Corps provided the required 
federal, state and local authorizations are obtained. Note that the review 
thresholds under Catecory I .. apply to single, complete .. Projects only (see 
Condition 5). Also, note that Category I does not apply to activities 
occurring in a component of the National Wild and Scenic River System (see 
Condition 9 and page 9 for listed rivers in Massachusetts). 

Work that is not subject to the Massachusetts Wetlands Protection 
(\'IPA), but is subject to Corps jurisdiction, is eligible for Corps 
authorization under this PGP; although an Order of Conditions is not 
required, the general permit review thresholds and requirements concerning 
WQC and CZM consistency apply. Such projects could include activities that 
are exempt from the WPA, and activities in federal wetlands (e.g., isolated 
Hetlands), that are not covered under the WPA. 

Although Category I projects are non-reporting, the Corps reserves the 
right to require review for an individual permit if there are concerns for 
the aquatic environment or any other factor of the public interest (see 
condition 4 on Discretionary Authority). 

C. Corps Authorization: Category II (Screening) 
For projects that do not meet the non-reporting thresholds applicants are 

required to submit an application to the Corps for a case-by-case 
determination of applicability under this general permit (Category IIi. 
Catt=gory II projects may not proceed until written notification is received 
from the Corps, and the applicable certifications or waivers concerning ,.;ater 
gual~,ty and coastal zone management (CZM} are received by the applicant. 
Applicants will be notified by the Corps if an individual CZM consistency 
concurrence is required. 

For Category II projects, applicants filing a notice of intent (NOI) ''.i th 
their local Conservation Commission should submit a copy of their NOI 
materials to the Corps at the same time they apply to their Commission, alo:w 
with additional information concerning the work within Corps jurisdictio~= 
(see below). 

In addition, applicants shall submit a copy of their application 
materials to the Historic Preservation Officer at the Massachusetts 
Historical Commission (MHC) to be revieHed for the presence of 
historic/ archaeological resources in t::e per::ni t area that may be affected c)/ 

2~ See Conditio~ 2 concerning federal jLrisdictional boundaries. 



8. Endangered Species. No activity is authorized under this general permit which is 
likely to jeopardize the continued existence of a threatened or endangered species or a 
species proposed for such designation, as identified under the Federal Endangered Species 
Act (ESA}; or whi-ch is :.k0: .. y to destroy c_!: adc;ersely modify ~t.e cri~ical hab:.tat of suer: 
species; or which would result in a "take" of any threatened or endangered species of fish 
or wildlife, or which would result in any other violation of Section 9 of the ESA 
protecting threatened or endangered species of plants. Applicants shall notify the Corps 
if any listed species or critical habitat might be affected or is in the vicinity of the 
project and shall not begin work until notified by the district engineer that the 
requirements of the Endangered Species Act have been satisfied and that the activity is 
authorized. Information en the location of threatened and endangered species and their 
critical habitat can be obtained from the U.S. Fish and Wildlife Service and National 
Marine Fisheries Service (addresses and current Massachusetts list attached) . 

9. Wild and Scenic Rivers. No activity is authorized under this general permit that ~ 

occurs in a component of the National Wild and Scenic River System, or in a river Ra~~ 
officially designated by Congress as a study riv~ for possible inclusion in the system, 
while the river is in an official study status./~rcjects that have received approval of 
the National Park Service may be authorized under Category II of this general permit. 
Current rivers that this applies to in Massachusetts are listed on page 9. Jl 
10. Federal Navigation Project. Any structure or work that extends closer to the 
horizontal limits of any Corps' navigation project than a distance of three times the 
project's authorized depth {see attached map for locations of these projects) shall be 
subject to removal at the owner's expense prior to any future Corps' dredging or the 
performance of periodic hydrographic surveys. 

11. Federal Liability. In issuing this permit, the Federal Government does not assume 
any liability for the following: (ai damages to the permitted project o~ uses thereof as a 
resu!t of other per~tted or unpermdtted activities or from natural causes; (b) damages to 
the permitted project or uses thereof as a result of current or future activities 
undertake::1 by or on behalf of the United States in the public interest; (c) damages to 
persons, property, or to other permitted or unpermitted activities or structures caused by 
the activity authorized by this permit; (d) design or construction deficiencies associated 
with the permitted work; (e) damage claims associated with any future rr.odification, 
suspension, or revocation of this perm~t. 

12. Navigation. There shall be no unreasor.able interference with navigation by the 
exister.ce or use of the activity authorized herein, and no attempt shall be made by the 
permittee to prevent the full and free use by the public of all navigable waters at or 
adjacent to the activity authorized herein. 

MINIMIZATioti OF ENVIRONMENTAL IMPACTS: 

13. Minimizatio::1. Discharges of dredged or fill material into waters of the United 
States shall be avoided and minimized to the maximum extent practicable. 

14. Work ~n Wetlands. Heavy equipment working in wetlar.ds shall be avoided if possible, 
and if requi~ed shall be placed on mats to minimize soil and vegetation disturbance. 

15. Temporary Fill. Temporary fill in waters and wetlands authorized by this general 
permit (e.g. access roads, cofferdams) shall be properly stabilized during use to preven~ 
erosion. Temporary fill in wetlands shall be placed on geotextile fabric laid on exist.~~r; 

wetland grade. Temporary fills shall be disposed of at an upland sit~, suitably con::z~_:~·:::-__ ! 
to prevent erosion ar.d trar.spcrt to a waterway or wetland. Ter:\porary fill areas sha~l t:·­
restored to their original centaurs. 
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Regulatory Division 
CENED-OD-R-1993-01040 

National Park Service 
Attn: Jamie Fosburgh 
15 State Street 

WALTHAM, MASSACHUSETTS 02254-9149 

November 30, 1994 

Boston, Massachusetts 02109 

Dear Mr. Fosburgh: 

This is in reference to your comments on the Massachusetts 
Programmatic General Permit (PGP). We are currently finalizing 
revisions and hope to reissue the PGP for a 5-year period 
effective January 1, 1995. We would like to publish the PGP prior 
to that date, so your timely review of this information would be 
greatly appreciated. We currently anticipate issuing the revised 
PGP with a public notice in mid-December. We trust we can agree 
on final revisions to satisfy the requirements of the National 
Wild and Scenic Rivers Act. A copy of the current draft PGP is 
attached. 

We would like to revise Condition 9 in accordance with your 
recommendation, with one added provision. The PGP would not apply 
to projects in designated segments of National Wild and Scenic 
Rivers, or in designated study segments, unless approved by the 
National Park Service. This would allow us to process 
applications under the PGP in cases where the National Par~ 
Service had already reviewed and approved the project. The text 
of Condition 9, and the procedures section, have been revised to 
reflect this. It will be necessary to have surveyed boundary maps 
for the appropriate rivers in Massachusetts, for our use in 
determining when this condition applies. 

We are reluctant to include special review procedures for 
activities outside National Wild and Scenic River segment 
boundaries and study segment boundaries, such as activities up- or 
down-stream, or in tributaries of designated river segments. The 
list of Category I activities has been established based on the 
criteria that impacts are likely to be minimal, in conjunction 
with the standard conditions of the PGP. 

Category II activities are screened to insure impacts will be 
minimal. Accordingly, we would be willing to provide the National 
Park Service the opportunity to comment on projects screened under 
Category II of the PGP. This coordination would provide the 
National Park Service the opportunity to comment, and recommend 
any special conditions deemed necessary to minimize adverse 
effects. Coordination could be accomplished in whatever way is 



most convenient for your staff; we can mail or fax copies of all 
Category II information to your office, or a member of your staff 
could attend our Joint Processing meetings where we review 
Category II projects with the Federal resource agencies (meetings 
held here at the New England Division every 3 weeks). We propose 
the same review period for the National Park Service for this 
coordination that the Federal resource agencies have, which ten 
working days to provide comments or concerns. 

Surveyed maps of the tributary segments, up-stream, and down­
stream river segments would be helpful for our staff, so that we 
are not sending inforrr.ation on all Category II projects. Eowever, 
if such maps are not available, or the National Park Service would 
like to comment on projects over a broader area, we would be 
willing to coordinate on all Category II projects. If that the 
case, we would prefer to have a staff merrber attend our Joint 
Processing meetings, so that we are not routinely held up for 10 
working days on Category II projects that may not be in areas of 
concern to the National Park Service. 

Please let us know if these revisions are acceptable, and if 
so, which coordination procedures should be incorporated into our 
review process for Category II projects. If the revisions are not 
acceptable, I recommend that we arrange a meeting as soon as 
possible to try to reach a mutually agreeable solution. If you 
have any questions, or would like to arrange a meeting, ase 
contact Monica Stillman at ( 617) 64 7-8152. 

Enclosure 

Sincerely, 

Christine Godfrey 
Chief, Policy Analysis Branch 
Regulatory Division 

H·2"1.0,.~.j 

Il"U,t ~'P 
w-.c.~..o.a... 



cc:Mail for: Timothy L Timmermann 

Subject: MA PGP info 

From: MONICA J STILLMAN 11/29/94 3:20 PM 

To: Mailing List #PERMITS BRANCH A 

I need a relatively quick response to the following questions. Please add any 
comments and return the message. Thanks for your help! 

(a) I need info on cases we have kicked out of Cat. I or Cat. II because of 
vernal pools. How were cases resolved? 

{b) How many cases are getting kicked out at JP for- more information ... 
or end up requiring IP ..• ? 

{c) How often is Fish and Wildlife Service providing t.o.y. restrictions on in­
stream work, or site-specific concerns on wildlife habitat? How often are they 
doing a "kick-out" in order to conduct a site visit to get that information? 

Thanks ! Monica 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION I 

August 22,1995 

Mr. James C. Wong 

JOHN F. KENNEDY FEDERAL BUILDING 
BOSTON, MASSACHUSETTS 02203-0001 

Acting District Engineer 
New England Division 
U.S. Army Corps of Engineers 
424 Trapelo Road 
Waltham, Massachusetts 02154 

Dear Mr. Wong: 

This letter in response to your asking that EPA issue Section 
401 water quality certification for tribal lands subject to the 
Massachusetts and Maine Programmatic General Permits. As you may 
know, EPA never received your original letter dated February 21, 
1995. A copy of the letter was resent to EPA on June 16, 1995. 

Section 401 (a) of the Clean l\fater Act states in part that in any 
case where a state or interstate agency has no authority to give 
a water quality certification, that such certification shall be 
from EPA. At this time none of the New England Tribes has 
approved water quality standards or 401 authority for the 
purposes of regulating water resources within the borders of an 
Indian reservation pursuant to section 518(e) of the Act. 

Both state PGPs had extensive state and Federal agency and public 
reviews dating back several years. 

As provided for under section 401(a) (1) of the Clean Water Act, 
EPA is certifying both PGPs will comply with applicable water 
quality standards to the extent that Massachusetts or Maine have 
no authority to give such a certification for waters within a 
reservation. 

If you have any questions please contact Ralph Abele of my staff 
at (617) 565-4438. 

Since~l.-1 , _· ----

ld G. Manfredonia, Chief 
r Quality Branch 

W. Recyc!ed!RecyclaMe n-~ Prfn!ed wilh Soy/Cancla lnio; 011 oa;'Xlt !'18t 
'CJ(7 OOI'ila#'!Salleasl iS% rocyc:IOO l\0(11 



cc:Mail for: Monica J Stillman 

Subject: Re: MA PGP info 

From: JOANNE R POLCI 11130194 10:00 AM 

To: MONICA J STILLMAN 

Monica, 
1 can only answer question b: I do get a lot kicked out for 
additional information, many times the concern is that 
floats are or may be resting on the bottom, eel grass is a 
big concern, as well as requests to move structures more to 
the east or west, make them shorter or longer, that kind of 
concern. 

Thanks 
Joanne P. 



cc:Mail for: Monica J Stillman 

Subject: Re: MA PGP info 

From: THOMAS C BRUHA 11/30/94 8:59AM 

To: MONICA J STILLMAN 

a) non 
b) many because of eel grass (NMFS): if beach nourishment .. because of 
compatibility and if fill (revetment etc. ) because of inter-tidal impacts. 
c) they never get to jp if there is any question they go directly to IP. 

Subject: 
From: 
Date: 

MA PGP info 
MONICA J STILLMAN 
11/29/94 3:20 PM 

I need a relatively quick response to the following questions. Please add any 
comments and return the message. Thanks for your help! 

(a) I need info on cases we have kicked out of Cat. I or Cat. II because of 
vernal pools. How were cases resolved? 

(b) How many cases are getting kicked out at JP for- more information ... 
or end up requiring IP ... ? 

(c) How often is Fish and Wildlife Service providing t.o.y. restrictions on in­
stream work, or site-specific concerns on wildlife habitat? How often are they 
doing a "kick-out" in order to conduct a site visit to get that information? 

Thanks ! Monica 



"' '-"' T L ... ~ 1 C"< 

I
P• .. OI<.(. "<VM8L"! ,j,H"' •---~---

. 
0\JTGO!MG CAt..L 

- 1 ""' ~ -fun••---I'< ( l) E ~ '-f'. o.ct : "~t).,.., ~ ,. k.oo... ..4M<>M ~""'. 
W· ~~ .~.....,·""'- J'l..lb~. ~t VU.'r• • .i.........l- '""'f'aGt. ''!...)., ""!+<'"*" u-u.Q.:l 

~ +o G-P l.kM- ''""""'1 ~·:_a~ t....L !'I". ~M'F.l cov.o. ;~·c.c.bo 
\k s.pu.Lu.- """" ~ 0 .. H' , St""t1:J ~<-- -t~ '\.J'I-'·;~ ?"'""'~ C"'l's 

vt) ; '1D i \:) ~ 'llf M¥ ~ ~"'-"................ ..;, IIJ b ""\+""-* ~ """""'t "t\<d . 
:(.,_ C........O..:~,.... : .)..VV\()oJ.L •· --'1\f..o afu l...t ~" u.>ovel-<J 4~'"1 ~pl.<'~~ ~ 

~ "'*'S 'I!'Y'f''. / 
~z) 'fY'\ron~ ··"' ·~d.,.o..l 1.,.........' .r~ ~~ 'P""'~ . .A~·"S- .... 

?.,...Mi 1a:-h'"" \.,.Vi LA c~..o c~ . .4tU. . . . ~ v~ ....-u.t ..... t JU.&t "" 

~ a.\ len.) -1\.L: ~ ..;... ..,...,u ~c.-n'"" ~ &)wP... 

j).,.,la~ .N\.u. ~w.t .M. P4.P tt..uJ{ ~ ""o.h') ,....;-t"' ,,.~ .. i'lb'd.M.o 

,41:> ..J<.fllr ~!.. ,.D~ """'~·""'-" l"~s M>f........_ ~. If 
calcl " t::<N-<1. .,_,., '"' ~ o · "s.s ~d---- - - • r· ., 

u..::ev..Ld- ~ ~ ,<)~ ~-'i~ ~ -'Jo V'\V..c.-/.-. I"'A<N- .,..-ft;·c...<.Lt f0-,--

--\-1-...t ~s ;, VV"d\A.iW • ().).L C/....U. cu.t,....cl to ,A.Q..<~•u.J Cv 1 P"")~ 
M ~ ~ 14~ 

1 
-p"'-""*'·c,u.t~ (1-4.- ~ 'i!U mc/U 'f>""l...;t..:f>VoJ. 

(!>) Srrv.c.Nrl!4 /~ra-ss LM-~ so· : 1--)mr.s e~'"' <.s ~''-~ u.,.;k.t..-uL-

CA fl-U-" AA pv-.-t -Nv' t>- VUI'l-Y'Yl>W ~ """"' +w, ~,.__) . 'f'~~ 
tA,.V .f4vU CU A- ')..oo~ ".;.. pu.:i' '\ ~ """"" ltM. {U.Lc>o. -1-M#. ~$.1. 
~ luu.cR -tv j I).A.'t'1-c..., , .. ~ .-... s ~ ~ ~ J . lliYI Fs C'Q/vl p-<U--1 
+o~~ o.. ~Q..ti • ...._ .ftv- u...o G~ n... ~ ol:l.urva..t!.'h<S. 

DA.~~!" .. 751 AE,.LACI!:S ~[C:I~TI:O"~~=-:--------------..:....----_j 
... Ot' t rt.• U WHtCH 'Wl\..1.. u: Utt..O. 



l -- ~---- -------- ~---- -~~-

I i 
---- -~-~-~------~"---------- ~- ~--~--• v"' • - ' ·- ~ . ' "' ~ 

omt-5 C<nu'>'~. 
--- ----~-- - -~~------ ---

1\I(:~)J,,HG CAL'-

i""''' ,. ___ , roo-<u _,,, '''"' ''? "'<'• c"--

! 

"'l."t.CN \;.1.\...t...(O Q!I",..!C. r:: !PMQk(. ... y •. Uji;O\ .... 0 f;:).rJ:1'<tt()H 

i 
0\.JTGOJMG CAl.\.. 

""'' '"""' I"'"« •o •< '""*'' .-o "" '"0' 

"(AIQN C .l.t...l.£;:: t•oo•u• -,_,_, """"" •• , '"'"'0" 

i 
IU'"'.,.,.""y ~,I' CCI,.'<''(IIIJA'!'IO,. 

r (, ...... o.i -ri..., \ 'l " o.ttct su.el+h..__ 

(NA/fi'M I"' . (l..&ld. ~ d.i~~~ ..,..,,t I..& ~ . , ..... :.t. '...u., 
~~.A. lo..-o~ -to ~ .s ...... c. . l..c..: ...... c ct:. ""-~~ 
Ccf't\.~ "-A • ~"' 

-n· d...o.l. wcrYI£ , w. 3>- ~ c~ t..wv .1 l.A ...... , . 

'f' v-j e.«..t- s f-Lc-< '-A<::.. ~· ... ·no.... Dn.. .,_ 
~ .,..., ~ :+ s.c..e.............._ 

iMJ).JtS (I\ .. ~;,-~ ~- {)v..J2.. *- .rt1'\ Q.AL Q::._.f • I (.to) o-v£< • "'"A ••· ., 

Add.iti~ l'1V .Mio , .... !..u..o-l .- ~ ~ ~A~"~s ir"" -... ·..V, l s 
PI"!)~ ~ o.ut ~: ~~""" OI,Acuv-t" "'Pt' ......... L (lL........,;.t-.·........_~ 

a.u. l5D t>-ppl:~ ~ s~ .. ~ '1 ~ -lo ..L:YP"d . 

('~1 SLw..ts -
,;l_ty~ ; t:'{;VVL vue ~ ftoo.M *' 4u. j/[YW 1'\.-'-'" . /....t.,~w akii(.L 

.:,u.~as~ .f.'_) '"' 2.' rv!LW· .!frrp~ ~ l.a.e r.J; ,..4L.o(A ...J. .......?tcJ..J.. 

~ ~ s ...Yo ~..+t . ~ w/MJ.ct ~ c:.a,_J..A. 'C tc. .. ~ /oU:h '1 ""-

~ s~ -1'1>0. 

[~: 5lflll.l1..11 P""'i~ ('c...,.. ~ ~-.,_A.. '"'1'(lA.Js, 

Yr1 u.,d. ~ s : 14 0 ""' .$ ) 
{a;a-t.r. ~· .. .) (1)(. -f(..L M.....cl.. Ct:MA ~ 

\ -f!·~ '~IV-<ll .S<I.Ac'-ht>.-~. 
~ IA.k.~ ~1.:0' J ..$UUV1''1 "'1f-u.Js ~ 

'•,' 

fOil» DA ...... 751 



cc:Mail for: Monica J Stillman 

Subject: Re: MA PGP info 

From: KAREN K ADAMS 11/29/94 2:50 PM 

To: MONICAJ STILLMAN 

I need a relatively quick response to the following questions. Please add any 
comments and return the message. Thanks for your help! 

(a) I need info on cases we have kicked out of Cat. I or Cat. II because of 
vernal pools. How were cases resolved? Tim has one pending, Laurie has one 
possible kickout. 

(b) How many cases are getting kicked out at JP for- more information .•• 
or end up requiring IP .•• ?Rough estimate is 50% are ok'd at JP. Most of the 
rest need additional info. Very few recently have gone right to IP. 

(c) How often is Fish and Wildlife Service providing t.o.y. restrictions on in­
stream work, or site-specific concerns on wildlife habitat? How often are they 
doing a "kick-out" in order to conduct a site visit to get that information? 
i don't recall any project specific TOY. They usually want our PM to look at 
the site and provide photos, occasionally will go to a site themselves. 
Usually only when all the agencies are going. They generally want info to assure 
impacts have been minimized and that mitigation proposed isn' creating greater 
impacts. 

Thanks! Monica 

1 



DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALT4AM. MASSACHUSETTS 02254~9149 

H(PLY 10 
ATitNTIO\ or 

Regulatory Division 
CENED-OD-R-1993-01040 

November 29, 1994 

Nassachusetts Aeronautics Commission 
Attn: Arr'1and J. Dufresne 
10 Park Plaza Roorr. 6620 
Boston, Nassachusetts 02116-3966 

Dear Nr. Dufresne: 

This is in response to your req~est concerning the stat~s of 
airport tree clearing limited projects in the Nassachusetts 
Programmatic General Permit (PGP). Our evaluation of yo~r request 
is based on our review of your recommendations, the Generic 
Environmental Impact Report (GEIRi for Vegetation Removal in 
Wetlands at Public Use Airports, and the limited project 
requirements. 

The Corps, the Federal resource agencies (Environmental 
Protection Agency, U.S. Fish and Wildlife Service, and National 
Marine Fisheries Service), and the Massachusetts Department of 
Environmental Protection, are opposed to creating special review 
thresholds for specific types of activities in the PGP. Review 
thresholds based on impacts, rather than specific activitias, 
insure simplicity and fairness in the PGP. The following 
eval~ation outlines why we do not believe it is appropriate to 
establish special review thresholds for airport tree clearing 
limited projects in the PGP at this time. 

While the decision-making process outlined in the GEIR is 
intended to insure impacts are minimized, we do not have 
sufficient information to insure that impacts will normally be 
minimal. As defined in our regulations at 33 CFR 322.2 (f), the 
standard for general permits must be minimal impacts. The 
potential wetland acreages to be affected are substantial for many 
airports. While the GEIR indicates that these acreages are 
conservat~ve, we would a~gue that they may be underestimates due 
to the source maps (e.g., h~I and SCS soil maps are routinely 
found to underestimate total wetland acreage when compared to 
si te-speci fie information) . Potential irr.pacts can only be 
assessed with site-specific information on the wetland systems to 
be irr.pacted. The information provided in the GEIR does not 
indicate that impacts to substantial areas of wetlands would 
normally be minimal. 

While the G~:R provides a list of wetland functions and 
values to be evaluated for each impact a~ea, the actual functional 
assessment for each project should be site specific, and is a 



subjective evaluation based on professional judgement. Because 
the Corps has not adopted a quantitative method to document this 
information, we most certainly would prefer to be involved in 
assessments for impact areas typical of the acreages involved at 
many of the airports in Hassachusetts. 

The GEIR includes information on potential mitigation 
measures for unavoidable impacts. The fact that mitigation may be 
required for lost functions and values underscores our belief that 
impacts from these projects will not always be minimal. The 
evaluation of suitable mitigation generally, although not 
exclusively, occurs within the context of the individual permit 
review process. We rely on input from a variety of sources in 
making the determination of whether mitigation is appropriate, and 
if so, how much and what type of mitigation is suitable. We rely 
on comments received in response to public notices in this process 
a::-:.d see no reason to eliminate this component of our normal review 
procedures for airport tree clearing projects which may require 
mitigation. 

As an alternative, to insure the most efficient use of the 
GEIR and the Corps regulatory process, we encourage the 
Hassachusetts Aeronautics Commission to develop vegetation 
management plans for all airports that will need clearing and 
future maintenance. Based on the individual permit review 
process, we would be willing to issue pe~mits for a longer 
duration than the typical permit duration of 5 years. We would be 
willing to issue longer-term approvals based on long-term 
management plans, which would likely have some minimal reporting 
requi~ements to inform us of the necessary maintenance activities 
on a specified basis (e.g., annually). 7he GEIR provides useful 
information for the Corps project managers, and useful guidelines 
for designing plans for specific sites. 

Additionally, projects with impacts less than 1 acre can 
continue to be screened under Category II of the PGP. This 
applies to single, complete projects, which could be applied to a 
single runway clearing project, if other substantial clearing 
activities were not reasonably foreseeable. 

If you have new information that would support a conclusion 
that ai.rport tree clearing projects will normally have minimal 
impacts, we would be willing to review that information. A 
decision to create special review thresholds in the PGP would have 
to be agreed to by the Corps, Federal resource agencies, and the 
Hassachusetts DEP. While we do not believe such a decision could 
be made prior to reissuance of the PGP for January 1, 1995, it 
could be included at a later time as an amendment if agreed to by 
all parties. 

However, I would like to restate that the Hassachusetts PGP 
has been developed with an emphasis o~ impact-based thresholds, 
rather than activity-based thresholds, and that it is likely to be 
difficult to justify any change to the 1-acre threshold. 



Therefore, we strongly encourage you to develop long-term 
management plans for the airports in Massachusetts that need 
clearing, and to coordinate with the Corps early in the planning 
process. 

If you have any questions on this information, please contact 
me or Monica Stillman of my staff at (617) 647-8335. To discuss 
permit applications, or to set up a pre-application meeting, 
please contact Karen Adams. 

Sincerely, 

Christine Godfrey 
Chief, Policy ~~alysis 
Regulatory Division 

Branch ~ 
5RCM 



CENED-OD-R (ll45-2-303b) November 18, 1994 

MEMORANDUM TO FILE: 1993-01040 Massachusetts PGP 
SUBJECT: Cape Cod Bay Disposal Site 
FROM: Monica Stillman 

1. I met with Bill Lawless to review the request to include 
dredging projects with disposal at the Cape Cod Bay Disposal Site 
under Category II of the PGP. 

2. The Federal resource agencies are opposed to the revision. 
National Marine Fisheries Service believes that dredging projects 
with open-water disposal are inherently more complicated and 
complex than other projects, and a general permit is not 
appropriate. They stated that because there are kely to be 
delays related to testing the dredged material, it is not 
burdensome to issue a pubic notice for these projects. 

The U.S. Fish and Wildlife Service is opposed to including 
open-water disposal in the PGP because it sends the message that 
these projects are minimal-impact, and de-emphasizes the need to 
fully evaluate alternatives to open-water disposal. 

I have not reached EPA by phone to discuss this 
recommendation. However, EPA opposed an earlier recommendation to 
include disposal at MBDS in the PGP, and is likely to oppose this 
recommendation as well. They believe it is important to keep the 
public involvement in place for open-water disposal projects. 

3. The only responses to the public notice listing proposed 
changes to the MA PGP were in objection to inclusion of disposal 
at the MBDS in the PGP. Comments received from the Conservation 
Law Foundation, Save the Harbor Save the Bay, and the Coastal 
Advocacy Network would likely apply to inclusio of the CCBDS as 
well. They objected to classification of open-water disposal as 
"minimal impact work"; they objected to loss of public input in 
the Corps review procedure; and they expressed concerns with what 
is determined to be clean and suitable. 

4. The CCBDS Management Plan makes no changes to the existing 
regulatory framework governing open-water disposal projects, with 
the excpetion that a marine ma~~al observer will be on board every 
disposal trip. Determinations of suitable, clean material do not 
change. The management plan is predominantly a monitoring plan, 
specifying parameters to be monitored with use of the site, and 
designating a committee to review the information. 

It is likely that by the end of the first 5-year period of 
the PGP (to expire December 31, 1999), the monitoring results will 
provide useful information about the impacts associated with use 
of the site. It may be appropriate to review the monitoring 
information and evaluate the appropriateness of including the 
CCBDS in the PGP at that time. No change will be made at this 
time. 



1993-01040 Massachusetts Programmatic General Permit 
CAPE COD BAY DISPOSAL SITE 

1. The Commonwealth of Massachusetts certified a FGEIR (October, 
1990) for disposal of dredged material at the Cape Cod Bay 
Disposal site. Certification of the FGEIR by the Secretary of the 
Executive Office of Environmental Affairs included the requirement 
to develop a management plan for use of the designated site. The 
FGEIR, and management plan specifying disposal monitoring 
requirements, mean that the projects may now receive state 
approval for disposal at CCBDS. 

2. The management plan consists of the following: 

- pre-disposal survey to document existing conditions 
- placement of a marker buoy at the site 

time-of-year restriction to avoid adverse impacts to marine 
mammals (no disposal Dec. - May 15) 

- establishment of a Disposal and Monitoring Committee (state 
and federal agencies) 

- post-disposal monitoring requirements (annually for first 2 
years of use and every 5 years after that if no adverse 
impacts) 

3. The only regulatory change incorporated in the management plan 
is the requirement that a marine mammal observer accompany every 
disposal trip. Disposal site will change if marine mammals are 
observed at the site. 

4. MA DEM is responsible for management of the site at the state 
level, e.g., collecting all information on disposal {permits, type 
of material, sediment test results). 

5 .. The Management Committee will meet periodically to review all 
information on disposals that have occurred, and survey findings, 
and will make recommendations to the Secretary, as needed, 
regarding changes to the Management Plan. 

6. There is no change in existing regulations, permit review and 
requirements, and testing/information to determine suitability. 
An ENF for use of the site will be filed with MEPA every three 
years. 

7. Monitoring includes: water and sediment quality, benthic 
community, bioaccumulation of contaminants, and bathymetry. 
Monitoring is to insure material is not dispersing from the site, 
is not adversely impacting water quality and the benthic 
community. 
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FAX TRANSMITTAL SHEET 
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DATE: ---'-/.i....f./,l~z--1-479+(--
FROM: 

sUBJEcr: tJU: (?G~ 

NUMBER OF PAGES TO FOLLOW: (C 
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OUR FAX NUMBER IS 603-225-1467 
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DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 
DIVISION OF RESOURCE CONSERVATION 

BUREAU OF ENGINEERING 

PETER C. WEBBER 
COMMISSIONER 

OFFICE OF WATERWAYS 

SECTION 61 FINDING 

DESIGNATION OF 
CAPE COD DISPOSAL SITE 
AND ESTABLISHMENT OF A 

MANAGEMENT AND MONITORING PLAN 

EOEA # 3692 - GEIR 

MARCH 31, 1993 

Prepared By: 
Leslie R. Lewis, Administrator 

Rivers and Harbors Program 

EUGENE F. CAVANAUGH 
DIRECTOR OF WATERWAYS 

DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 
100 CAMBRIDGE STREET, 19TH FLOOR 

BOSTON, MASSACHUSETTS 02202 
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DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 
DIVISION OF RESOURCE CONSERVATION 

OFFICE OF WATERWAYS 

1. BACKGROUND 

CAPE COD DISPOSAL SITE 
MANAGEMENT AND MONITORING PLAN 

This Management and Monitoring Plan (M/MP) has been developed 
in response to the requirement for a Section 61 Finding stated in 
the certificate from the Secretary of the Executive Office of 
Environmental Affairs (EOEA) on the Final Generic Environmental 
Impact Report (FGEIR) for designation of a site in Cape Cod Bay for 
the disposal of dredged material from harbors in the Cape Cod 
region. In the FGEIR, completed in October, 1990, four sites in 
Cape Cod Bay were evaluated in accordance with criteria established 
by EOEA's Office of coastal Zone Management (CZM), to determine the 
most suitable location for dredged materials disposal with the 
least probable impact on the bay • s water quality and benthic 
ecosystem. 

The site evaluations included a full suite of oceanographic, 
chemical, and marine biological investigations performed by 
Battelle Memorial Institute, Duxbury Operations, under contract to 
the Department of Environmental Management, Division of Waterways 
(now Office of waterways). The FGEIR selected site B for potential 
use for disposal of dredged materials, with Site C to be used as a 
reference site for comparative evaluations of the effects of 
disposal on sediment and water quality, and marine ecosystems in 
cape Cod Bay. Both sites lie in eastern Cape Cod Bay, with Site B 
(also known as the Wellfleet Site) lying between 7 and 8 kilometers 
northwest of Wellfleet Harbor. Site B of the FGEIR will hereafter 
be referred to as the Cape Cod Disposal Site (CCDS). 

The agency to be responsible for management of the site is 
DEM's Office of Waterways, which has been directed to develop a 
management and monitoring plan to satisfy the Section 61 Finding 
requirement of the Secretary's Certificate on the FGEIR. The 
purpose of the plan is to provide for the management and monitoring 
of dredged materials disposal operations at the site, including 
characterization of existing conditions prior to any use of the 
site. The Office of Water>Jays has been assisted in this effort by 
a technical panel formulated by CZM, to provide necessary input 
into the development of management options and organization, 
disposal project selection criteria, and the development of pre-, 
during and post-disposal monitoring plans. 

The manac':ment plan .includes periodic reporting to the 
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Secretary of EOEA on the condition of the CCDS, and the effects of 
dredged material disposal on the benthic community, as determined 
by periodic monitoring studies. An Environmental Notification Form 
(ENF) will also be prepared every three years as required by MEPA 
regulations, and will follow the normal MEPA process with regard to 
agency and public review and comment. 

1.1. Report Organization 

The sections that follow provide a description of the site and 
its existing conditions as determined by the investigations 
performed pursuant the FGEIR. Addressed in subsequent sections 
are recommendations for managing the site and monitoring disposal 
activities, including a plan for periodic evaluations to determine 
the effect of disposal activities on the benthic ecosystem of 
eastern Cape Cod Bay. As an essential part of site management, 
investigations to characterize baseline conditions at the CCDS are 
outlined; these investigations will be performed prior to use of 
the CCDS for dredged materials disposal. The purpose of these 
studies is to provide a basis for future comparisons with respect 
to possible changes in site sediments and water quality, to 
evaluate the rate of re-colonization by benthic organisms, and to 
determine the effects of dredged material disposal on the marine 
environment of eastern Cape Cod Bay .. 

1.2. Management and Monitoring Plan Ob'ectives 

The principal objective of the Management and Monitoring Plan 
{M/MP) is to provide for oversight of the disposal of clean 
materials from regiional dredging activities at a site within an 
economical distance from harbors around Cape Cod Bay, while 
protecting the existing marine ecosystem from potentially adverse 
impacts. The M/MP provides a framework for tracking which dredged 
materials have been disposed of at the CCDS, and indicates means 
for retaining a record of disposal activities and the quality of 
dredged material deposited at the site. It also outlines a 
monitoring program designed to determine the fate of disposed 
dredged materials and their effect on sediment, water quality and 
the benthic community in the vicinity of the CCDS. The following 
objectives are addressed in formulation of the M/MP: 

Provide a general plan and criteria for disposal project 
selection to meet the requirements of a Section 61 Finding 
of avoiding or minimizing adverse environmental impacts. 

Recommendation of a mechanism for periodic review and 
update of the plan in response to new information. 

Recommendation of a suite of marine studies to more fully 
establish basel' 'e condil:.:' . .:lr.s ;,t the CCDS just prior to any 



disposal of dredged materials. 

Establishment of a plan for site management and disposal 
operations monitoring that includes means for preventing 
any adverse impact to marine mammals and endangered species 
that may be in the site environs at the time of disposal 
operations. 

Establishment of a plan for monitoring sediment and water 
quality at the ccos, and maintaining a viable habitat for 
marine species in eastern Cape Cod Bay. 

- Recommendation of a plan for periodic monitoring activities 
and data analysis to determine the effectiveness of 
management option implementation. 

Recommendation of a means to provide continuity in CCDS 
management and monitoring, including practical methods for 
data management, storage, and retrieval for future 
evaluations of site conditions, changes and the development 
of revised management options. 



2. DESCRIPTION OF CAPE COD DISpOSAL SITE 

2.1. Site Location and Boundary Designation 

2.1.1. Cape Cod Disposal Site 

The Cape Cod Disposal site (CCDS), identified as Site Bin the 
FGEIR, is a 1 square mile area centered on 41254.4'N Latitude and 
70213.3'W Longitude, approximately 13.7 kilometers west-northwest 
by west of the entrance to Wellfleet Harbor on Cape Cod. The area 
is a square with each side one mile in length. The site is within 
the east-central portion of cape Cod Bay roughly equidistant 
between Billingsgate Shoal to the southeast (approximately 7.3 km.) 
and Fishing Ledge to the northwest (approximately 7.2 km.). Water 
depth at the site averages about 31 meters (101.7 feet). The map 
in Figure 1. shows the location of both the CCDS and the Reference 
Site within Cape Cod Bay. 

Within the area of the CCDS, at station B-1 of the FGEIR, 
historical disposal of about 227,500 cubic yards of dredged 
material has taken place at what was previously known as the 
Wellfleet Site. At that location, 68,000 cubic yards of dredged 
materials were disposed of in 1971, and a further 70 1 000 cubic 
yards in 1981, derived from dredging and maintenance of the Federal 
navigation project at Wellfleet Harbor. Afurther 89,500 cubic 
yards of material was deposited at the site in 1983, resulting from 
Commonwealth dredging of a channel and mooring area at the 
Wellfleet Town Pier. 

2.1.2. Reference Site 

The Reference site being proposed for this plan is that 
identified in the FGEIR as Site c, which is located about 6.8 
kilometers north-northwest from the CCDS (Site B), with its central 
point at 41257.5'N Latitude and 70216.0'W Longitude. It has an area 
similar to the CCDS, of 1 square mile centered on the above 
location. Water depth at the Reference site averages about 39 
meters (128 feet). 

2.2. CCDS Physical Characteristics 

2.2.1. Physical oceanography 

2.2.1.a. CCDS Bathymetry and Bottom Morphology 

As stated above, water depth at the CCDS averages 31 meters. 
The seafloor at the CCDS is covered with 4 to 8 meters of recent 
sediments, a significant proportion of which are deep water marine 
muds. This appears to be underlain by gla •al drift deposits left 
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FIGURE i. CAPE COD DISPOSAL SITE AND REFERENCE LOCATIONS WITHIN 
CAPE COD BAY. 
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after the retreat of the last Wisconsinan glaciation from the cape 
Cod region. Basement rocks underlying the area of the site are 
approximately 180 meters below the present-day sea surface, 
indicating a total sediment thickness of roughly 150 meters. 
An examination of data from studies conducted for the FGEIR 
indicates that modern marine muds are thickest in cape Cod Bay at 
or near the Reference Site. The conclusion of the FGEIR is that 
the CCDS may be characterized as depositional in nature, based on 
wave-induced and tidal current data. This is complicated, however, 
by the great variability of sediments found at the site on both an 
areal and temporal basis. Grab samples of sediments acquired 
during the studies for the FGEIR varied considerably over a short 
distance, and from one season of the year to another. variations 
in sea bottom boundary roughness at the site may be attributable to 
a combination of prior dredged material disposal, and to biogenic 
topography, including fecal deposits or cones commonly exceeding 4 
em in height, of species such as Molpadia oolitica, a caudate 
holothurian form. 

2.2.1.b. CCDS Wave-Induced and Tidal Currents 

The general water circulation in Cape Cod Bay is counter-clockwise, 
thus giving a southerly component to circulatory water movements at 
the CCDS. Prevailing winds at the CCDS are from the southwest and 
southeast, with those from the southwest predominating. During 
storm events, strong winds occur from the northeast and northwest, 
but the site is somewhat protected from the build-up of large waves 
caused by northerly winds by its location south and east of Race 
Point, which limits the fetch over which large waves can be 
generated. The largest waves affecting the site are those 
resulting from strong southwest winds. 

Because of the shallower water depth of the CCDS, wave action may 
have some effect in sediment re-suspension during major storm 
events, if wave heights reach a level where there is a direct 
effect on the bottom. since the largest waves can be expected 
from southwest winds, however, and general circulation in the bay 
is counter-clockwise, wave-induced currents may be somewhat 
attenuated. 

Tidal forcing appears to dominate current and sea surface 
fluctuations in Cape Cod Bay, including at the CCDS and Reference 
Site. current velocities range from 10 to 20 cm/s, but can exceed 
30 cmfs on occasion; mean current flow rates range from 2 to 10 
cmfs. According to data gathered for the FGEIR, currents in the 
bay respond quickly to changes in wind direction and velocity, but 
are dominated by diurnal tidal motions. It is interesting to note 
that currents at depth during storms are greater than at the sea 
surface, according to the FGEIR current measurement data, ranging 
from 0 to 10 cm/s at the sea bottom as compared to 2 to 4 cmts at 
the surface. 
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2.2.1.c. CCDS Hydrography 

The hydrographic data developed by the investigations for the FGEIR 
show a classical seasonal fluctuation in degree that typifies 
mixing in a shallow enclosed basin. Mixing in winter is vigorous, 
the water system becoming well mixed vertically and horizontally, 
while significant stratification occurs during the warmer summer 
months, with instabilities developing at temperature and salinity 
density boundaries. Temperature fluctuation ranges from 1 c at the 
surface in winter to 20 c in summer, while bottom temperatures vary 
from 1.5 c in winter to 10 c in summer. Patterns of temperature, 
salinity, sigma-t, oxygen and attenuation observed during data 
acquisition for the FGEIR suggest that greater near-bottom re­
suspension occurs in the deeper parts of Cape Cod Bay, but much 
less in the shallower areas, such as at the CCDS. The CCDS (Site 
B of the FGEIR) differs in temperature from the other sites 
studied, with temperature values being higher due to its relatively 
shallow depth. The observed range of salinities from 32.4 to 32.6 
ppt correspond with those observed in open-ocean areas, and with 
those at the other sites studied for the FEIR, with differences 
seldom exceeding 0.3%. Light attenuation measurements showed that 
near-bottom waters at the historic disposal site (Station B-1, 
FGEIR) are less turbid than at other sites studied, indicating 
little re-suspension of sediments. 

2.2.2. CCDS Sediment Characteristics 

2.2.2.a. Sediment Grain Size Analysis and Distribution 

Existing grain-size distribution maps for sediments on the floor of 
Cape Cod Bay show that the CCDS lies in an area of 10%-50% sand, 
and analyses of sediments at the site agree with this conclusion, 
showing sand percentages ranging from 14% to 32%. There is a 
significant decrease in sand percentage toward the northwest, 
attributable to the site's distance from Billingsgate Shoal, which 
it is thought contributes sand to the eastern portion of the site. 
Average silt content in site sediments ranges from 38% to 46%, 
while clay content ranges from 30% to 39%. Silt and clay size 
materials form a greater percentage of the sedimentary material on 
the western side of the site, with the percentage of sand 
increasing to the east and southeast consonant with possible 
movement of sand from Billingsgate Shoal. 

It was noted that samples obtained during the cruises for the FGEIR 
investigations varied considerably in composition within a short 
horizontal distance of a few meters. A part of the reason for this 
variation was attributed to prior dredged material disposal at the 
location of Station B-1. Textural classifications derived from 
REMOTS sediment profile camera surveys at the site place 85% of the 
sediments in the silt/clay range. 
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Previous studies show the presence of black sulfidic sediments at 
several stations, having very low optical reflectance, and 
interpreted as representing fine-grained and organic-rich harbor 
muds placed as dredged materials. These occur in samples near the 
historic Wellfleet disposal site, while other stations show sorting 
of sediments ranging from silt to very fine sand-sized materials. 
The very fine sand fraction is found at stations near the center 
and in the southeast and northeast quadrants of the site. 

The CCDS shows a positive redox (reduction-oxidation) layer at 
depths of from 4 em to 10 em below the sediment surface. The 
frequency distribution of oxic values in shallow oxic layers was 
found to be normally distributed about a major mode of 6 em, and is 
thought to be controlled by a combination of diffusion of oxygen 
from the overlying water column and bio-turbational activity. Bio­
turbational advection is considered as the dominant process 
controlling oxic depth in sediments at the site. 

A principal factor that should be addressed in pre-disposal studies 
of the CCDS is a determination as to whether or not the site is 
depositional in nature, or whether re-suspension and dispersion of 
deposited sediments may become a matter of serious concern. This 
is addressed as a significant objective in the outline of studies 
to be performed prior to the initiation of any dredged material 
disposal operations at the CCDS. 

2.2.2.b. Sediment Trace Element Concentrations 

Trace element concentrations of bottom sediments at the ccos were 
considered in the FGEIR to fall along predicted size/concentration 
relationships. Values were derived for As, Ni, Cd, Hg, cr, Zn, Pb, 
and Cu in analyses of sediment samples from the site. Table 1. 
below compares average trace element concentrations from the CCDS 
with the established criteria (314 CMR 9.0) for category I, II and 
III sediments. 
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Table 1. 

Comparison of Average Trace Element Concentrations, CCDS 
(ppm) 

criteria 
Element CCDS I II III 

Arsenic (As) 14 <10 10-20 >20 
Cadmium (Cd) 0.7 <5 5-10 >10 
Chromium (Cr) 43 100 100-300 >300 
Copper (Cu) 18 <200 200-400 >400 
Lead (Pb) 40 <100 100-200 >200 
Mercury (Hg) <0.3 <0.5 0.5-1.5 >1.5 
Nickel (Ni) 22 <50 50-100 >125 
Zinc (Zn) 84 <200 200-400 >400 

(Criteria from 314 CMR 9.013) 

In terms of other elements or compounds existing in botom materials 
at the CCDS, the sediments at Site B appear not to have been 
analyzed for PCB's (polychlorinated biphenyls), PAH's (polycyclic 
aromatic hydrocarbons), or chlorinated pesticides. While it can be 
presumed that the Site B sediment samples would have shown levels 
of these below detection limits, samples from the site should be 
tested to establish baseline information for future comparison. 
Sample analyses conducted prior to use of the CCDS will thus need 
to address existing levels of PCB's, PAH's and pesticides. 

No bio-assay fbio-accumulation testing has been performed on samples 
from the CCDS, so no information as to potential mortality rates of 
test species using reference samples from the site is available. 
This hiatus in the data relating to site characterization is 
specifically adressed in pre-disposal studies to be conducted prior 
to use of the CCDS, if sufficient samples of benthic biota from the 
site can be obtained to provide confidence in the statistical 
significance of analytical results. 

2.3. CCDS Biological Characteristics 

2.3.1. Benthic Biology Census Data 

A benthic biological survey of the CCDS was performed as a part of 
the studies pursuant to the FGEIR (Site B), and the data from these 
are presented in Tables 2 and 3. It was noted that the site is 
visited by feeding and nursing right whales during certain months 
of the year, and thus a seasonal window has been recommended during 
which disposal operations would be allowed. This window runs from 
mid-May through December, when the right whale is not normally 
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spotted in Cape Cod Bay. Provisions for trained and certified 
observers to accompany dredged material disposal operations are 
outlined in the section on monitoring during disposal. Further, 
more detailed information regarding benthic species occurring at 
the CCDS and its environs may be obtained by reference to the FGEIR 
and its Appendix c, which provides the data acquired during the 
benthic species census performed for the FEIR. 

2.3.2 Endangered Species 

Marine mammals such as whales and seals are frequently seen in 
eastern Cape Cod Bay, in the general vicinity of the CCDS, during 
the Spring and Summer months, and merit special consideration in 
terms of disposal site management. The Humpback Whale is common 
in the bay from early Spring to m:i,d-Fal l, "where" it is thought that 
they -~~ their annual migration. The Right Whale is 
also a frequent visitor to the bay, iri part because of its apparent 
preference for coastal areas, and is an-endangered species due to 
over-exploitation by past commercial w):laling. · The pattern of 
movements of these whales, and their numbers during the summer 
months, provides an impetus for a thriving whale-watching industry 
in the general Cape Cod Bay area; the most common sighting ground 
is at Stellwagen Bank, but groups of whales have been sighted 
further into the bay. 

Other endangered or threatened marine mammalian species commonly 
found in the eastern Cape Cod Bay area include Harbor and Gray 
Seals, which are widely distributed throughout the northeast 
coastal region. Additional species on the Endangered Species list 
of concern are the Kemps' Ridley, Hawksbill, Loggerhead, Green and 
Leatherback Turtles, of which the Kemps' Ridley seaturtle is most 
commonly found in eastern Cape Cod Bay waters, although live 
sightings have been rare. 
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TABLE 2. 

PERCENTAGES AND RANKINGS OF MOST ABUNDANT BENTHIC SPECIES 
AT CAPE COD DISPOSAL SITE 

Spio limicola 

Mediomastus 
californiensis 

Euchone incolor 

Cossura Longocirrata 

oligochaeta unident. 

Aricidea catherinae 

Prionospio steenstrupi 

Ninoe nigripes 

Tharyx sp. 

Levinsenia gracilis 

Micrura sp. 

Nucula annulata 

cumulative percent 

Feb/85 
%(Rank) 

27 ( 1) 

16.5 {2) 

12 (3) 

9 (4) 

6.5 {5) 

4.5 (6) 

4.5 (7) 

3 ( 8) 

2.5 (9) 

1.5 (10) 

89.0 

11 

June/85 
%(Rank) 

36 (1) 

24 (2) 

8.5 (3) 

5.5 (4) 

5 (5) 

5 (6) 

3. 5 (7) 

2.5 (8) 

1. 5 (9) 

1 ( 10) 

92.0 

Aug/85 
%(Rank) 

30,5 (1) 

29 ( 2) 

3.5 (6) 

6.5 (4) 

8 ( 3) 

4 ( 5) 

3 ( 7) 

2.5 (8) 

1. 5 (9) 

1.5 (10) 

90.0 

Dec/85 
%(Rank) 

10.5 (4) 

20 ( 1) 

8 ( 5) 

11.5 (3) 

20 (2) 

7.5 (6) 

3 ( 8) 

6 ( 7) 

2 (9) 

2 ( 10) 

2 ( 10) 

91.0 



Table 3. 

FINFISH AND SHELLFISH FOUND AT CCDS, BY TIME OF YEAR, 
RANKED ACCORDING TO NUMBER OCCURRING IN CATCH, 1981 

(from Howe and Germano, 1982) 

Species Spring Summer Autumn 

Winter Flounder 1 3 3 
Silver Hake 2 5 4 
Red Hake 3 2 5 
Ocean Pout 4 
American Plaice 5 8 
Yellowtail Flounder 6 6 6 
Rock crab 7 
Alewife 8 
Fourspot Flounder 9 10 10 
Northern Sea Robin 10 
Spiny Dogfish 4 
Shortfin Squid 9 9 
Atlantic Cod 7 
Atlantic Herring 1 
Longfin Squid 1 
White Hake 7 
Butterfish 2 
Bluefish 8 
Atlantic Silverside 
Blueback Herring 
Longhorn Sculpin 
American Shad 

12 

Winter 

4 

7 

9 

1 
2 

5 

3 
6 
8 
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3. CCDS MANAGEMENT PLAN 

3.1. Management Plan Objectives 

The ccos Management Plan is designed to implement the 
objectives expressed ~n Section 1.2. to ensure that dredged 
materials disposed of at the CCDS are clean and do not vary widely 
from original chemical analyses of sediments in situ, that disposal 
operations do not interfere with marine life at the site, that 
disposed-of materials remain in place, and that post-disposal 
conditions at the site do not adversely affect the benthic 
ecosystem. 

Specific objectives of the Management Plan are as follows: 

Establishment of a mechanism for periodic review and 
updating of management options and criteria for use of the 
CCDS for dredged material disposal. 

Assurance that dredged materials disposed of at the CCDS 
meet state and Federal guidelines relating to sediment 
character and toxic levels, based upon the testing 
protocols provided in the Federal "Green Book" and NED/EPA 
Protocols. 

Assurance that materials destined for disposal at the CCDS 
actually are deposited at the site, as verified by accurate 
disposal records. 

Protection of endangered marine species that frequent 
the ccos, including the protection of right whales and 
other marine mammals from interference by dredged material 
disposal operations. 

Provision for accurate marking of the site for disposal 
operations, and for regular maintenance of site markers. 

Determination of appropriate data reporting, management, 
and utilization for evaluations of effectiveness of 
management and monitoring plan implementation. 

3.2. CCDS Management Plan 

An effective management plan for the CCDS should consist of a 
set of activities and requirements aimed at clearly achieving the 
objectives outlined above, with provision for periodic review and 
revision to meet .changing needs or less than optimal success, and 
for continuity of approach. The management plan must provide for 
both ensuring tloc-t dredged materials deposited at the site are 
compatible with )Se cest.c:d, and for ensuring that the materials 
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are in fact deposited at the site. 
management plan to meet these goals 
below: 

The basic elements of the 
for the CCDS are outlined 

a. Establishment of a Disposal and Monitoring Advisory 
committee (DMAC) whose function will be to review specific 
management and monitoring activities and procedures, and to 
recommend improvements or modifications to meet the need 
for ensuring protection of the marine ecosystem while 
providing for safe disposal of suitable dredged materials. 
The determination of suitability of dredged materials for 
disposal at the CCDS will rest with the existing regulatory 
process. Membership of the committee will be composed of 
representatives of each of the relevant regulatory 
agencies, environmental interest groups, and the marine 
construction industry. 

b. conduct of management and monitoring activities by DEM's 
Office of Waterways, under the general guidance of the 
Disposal and Monitoring Advisory Committee. 

c. Performance of pre-disposal investigations to characterize 
existing conditions at the ccns, prior to use for disposal. 

d. Marking the dredged material release point at the CCDS with 
a taut-wire moored buoy, with an established maintenance 
program to ensure its physical integrity and accuracy of 
positioning. 

e. Requirements for inspectors/observers to accompany vessels 
engaged in disposal operations, to ensure accurate 
positioning at time of release, and to determine alternate 
release sites when the site is occupied by marine mammalian 
species. This requirement will be met by inclusion of 
appropriate conditions on Corps of Engineers permits for 
disposal at the site, and by the filing of duplicate cruise 
reports with DEM. 

f. Defining reports and data to be retained by DEM, data 
management systems and methodologies to be employed, and 
retention/retrieval of records and reports for annual 
reporting, comparisons with monitoring data, evaluation of 
long-term trends, and preparation of ENF every three (3) 
years. 

3.2.1. Disposal and Monitoring Advisory Committee 

As mentioned above, tL;e purpose of the Disposal and Monitoring 
Advisory Committee (DMAC) ''iill be to advise DEM on issues relating 
to CCDS management, the ,· "lopme,,~ 0f monitoring plans, and the 



evaluation of management program effectiveness in protecting the 
ecosystem at the CCDS. This will include review and comment on 
management options and monitoring methodologies, and the making of 
recommendations on revisions or modifications to the M/MP in light 
of new data, as it becomes available, in order to improve the 
overall effectiveness of site management and protection of the 
marine environment. 

Membership of the DMAC may include, but not be limited to, 
technical or scientific representatives of the following Federal 
and state agencies: 

U.S. Army Corps of Engineers, Regulatory Branch 
u.s. Environmental Protection Agency 
National Marine Fisheries Service, NOAA 
Mass. Office of Coastal Zone Management 
Mass. Department of Fisheries, Wildlife & Environmental Law 

Enforcement 
Division of Marine Fisheries 
Natural Heritage and Endangered Species Program 

Mass. Department of Environmental Protection 
Division of Wetlands and Waterways Regulation 
Division of Water Pollution Control 

Mass. Department of Environmental Management 
Office of Waterways 
Ocean Sanctuaries Program 

Environmental Interest Group Representatives - 2 
Cape Cod Commission 
Dredging Interests - 2 

It is envisioned that the DMAC will meet at least two times per 
year, as indicated in the Secretary's certificate, to review 
available information on projects disposing of dredged materials at 
the CCDS, to review monitoring reports and data, to advise DEM on 
disposal site management and monitoring issues, and to make 
recommendations to the Secretary of the Executive Office of 
Environmental Affairs regarding any revisions or alterations to the 
M/MP. Copies of DMAC recommendations will be provided to each of 
the regulatory agencies having authority to grant permits or to 
review dredging/disposal permit applications. 

DEM will receive copies of permits issued for all projects using 
the CCDS for dredged materials disposal, along with copies of 
sediment analysis reports submitted with Environmental Notification 
Forms (ENFs) or other permit applications. It is emphasized here 
that this function is not to be construed in any way as 
representing or replacing any existing regulatory agency role or 
function, and that the information to be provided to DEM is for 
record and monitoring purposes only. OEM will coordinate with the 
regulatory agencies for this purpose, through existing coordinative 
mechanisms. 

15 



DEM will also receive duplicate copies of cruise reports from 
disposal operations, and reports of periodic monitoring surveys of 
the ccos. These will be provided to the DMAC for their review as 
to the adequacy of management and monitoring activities in meeting 
the defined objectives outlined for each activity. These 
objectives include, but may not be limited to, determinations as to 
the depositional nature of the ccos and potential sediment 
redistribution, effectiveness of management options in protecting 
the safety and health of marine mammalian species transitting or 
using the site, and the effect of disposed sediments on benthic 
species. Following its review of the reports and related 
documentation, the DMAC will make recommendations to the Secretary 
of EOEA on revisions to the monitoring plan that would improve the 
effectiveness of site management. 

DEM will make an annual report to the Secretary of EOEA on the 
state of the ccos, detailing any problems encountered, suggesting 
remedies for any inadequacies found, and making recommendations as 
noted above relating to improvements to the M/MP and monitoring 
activities pursuant to it. The report will also contain relevant 
information related to the volume, texture and quality of sediments 
disposed of at the CCDS during the previous year, and their 
location and areal distribution as far as can be determined using 
existing technology. The report will be reviewed by the DMAC prior 
to being submitted in final form to the Secretary of EOEA. 

It is envisioned that the DMAC may serve as a forum for public 
comment on disposal management and monitoring issues at the CCDS, 
but that it will not supersede or be substituted for any other 
means of obtaining public comments established by legislation or 
regulations, such as regulatory or statutory public notice and 
review periods related to Environmental Notification Forms, 
Environmental Impact Reports, Notices of Intent, or applications 
for Water Quality certificates or Certifications of consistency 
with an approved Coastal Zone Management Plan. 

3.2.2. Pre-Disposal Dredged Material Analysis Records 

Existing regulations and guidance will be followed in analyzing for 
chemicals in sediments. As noted above, copies of issued permits 
for use of the ccos for dredged material disposal will be provided 
to DEM by the relevant regulatory agencies, employing existing 
interagency coordinative mechanisms. 

The Department of Environmental Protection's (DEP's) Division of 
water Pollution Control issues 401 water Quality Certification for 
dredging and disposal activities pursuant to 314 CMR 9.00. Review 
includes: 

- an evaluation of sediment bulk chemir~l and biological test 
results, and 
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TABLE 4 

TARGET CONSTITUENTS TO MEASURE IN SEDIMENTS, WATER AND TISSUES 

t 1 . b 1 I. To a Organ1c Car on-

II. Grain Size Analysis (percent sand, silt & clay) 1 

III. Percent wate~ 

IV. Polychlorinated Biphenyls (PCBs) 
Total PCBS 
Aroclor 1242 
Aroclor 1248 
Aroclor 1254 
Aroclor 1260 

Individual PCB Congeners 
8 - 2,4'-dichlorobiphenyl 

18- 2,2',5-trichlorobiphenyl 
28 - 2,4,4'-trichlorobiphenyl 
44- 2,2',3,5'-tetrachlorobiphenyl 
47- 2,2',4,4'-tetrachlorobiphenyl 
52- 2,2',5,5 1 -tetrachlorobiphenyl 
66- 2,3',4,4'-tetrachlorobiphenyl 

101 - 2,2',4,5,5'-pentachlorobiphenyl 
105- 2,3,3',4,4'-pentachlorobiphenyl 
118- 2,3',4,4',5-pentachlorobiphenyl 
128- 2,2'3,3',4,4 1 -hexachlorobiphenyl 
138- 2,2',3,4,4',5-hexachlorobiphenyl 
151- 2,2',3,5,5',6-hexachlorobiphenyl 
153- 2,2 1 ,4,4 1 ,5,5'-hexachlorobiphenyl 
170- 2,2',3,3',4,4',5-heptachlorobiphenyl 
180- 2,2',3,4',5,5',6-heptachlorobiphenyl 
187- 2,2',3,4',5,5',6-heptachlorobiphenyl 
194- 2,2',3,3',4,4 1 ,5,5'-octachlorobiphenyl 
195- 2,2 1 ,3,3',4,4',5,6-octachlorobiphenyl 
206- 2,2',3 3' ,4 4',5 5'-nonachlorobiphenyl 
209- 2,2',3,3',4,4',5,5',6,6'-decachlorobiphenyl 

V. Chlorinated Pesticides 
Hexachlorobenzene 
Lindane 
Alpha-Chlordane 
Gamma-Chlord~ne 
Oxychlordane-
Dieldrin 
Trans-nonachlor 
p,p'-DDD 
p,p'-DDE 
p,p'-DDT 
Mirex 
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VI. Polycyclic Aromated Hydrocarbons (PAHs) 

sum of parent PAHs 
Fluorene 
Phenanthrene 
Anthracene 
Cl homologs of phenanthrene and anthracene 
C2 homologs of phenanthrene and anthracene 
C3 homologs of phenanthrene and anthracene 
C4 homologs of phenanthrene and anthracene 
Fluoranthene 
Pyrene 
Benz(a)anthracene 
Chrysene 
sum of benzofluoranthenes 
Benzo(a)pyrene 
Benzo(e)pyrene 
Perylene 
Indeno(1,2,3-cd)pyrene 
Benzo(g,h,i)pyrene 
Sum of molecular weight 276 PAHs 
Dibenz(a,h)anthracene 
sum of molecular weight 278 PAHs 
Coronene 
Sum of molecular weight 302 PAHs 

VII. Trace Metals 

Aluminum (Al)l 
Cadmium (Cd) 
Lead (Pb) 
Antimony (Sb) 
Nickel (Ni) 
Tin (Ti) 
Silver (Ag) 
Mercury (Hg) 
Arsenic (As) 
Chromium (Cr) 
Copper (Cu) 
Selenium (Se) 
Zinc (Zn) 
Iron (Fe) 
Manganese (Mg) 

sediment analysis only 
Tissue Analysis only 
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- a determination of required mitigation measures needed to 
protect water quality and the water's existing and 
designated uses, including its use by fish, other aquatic 
life, and wildlife pursuant to 314 CMR 4.00. 

DEP's Division of Wetlands and Waterways Regulation issues 
Waterways Permits, which pertain to activities related to dredging, 
including beach nourishment, dredging 1 and disposal involving 
subaqueous placement of unconsolidated materials. 

Copies of the above permits should be provided to DEM through 
existing interagency coordination channesl, as noted, and should 
include a copy of a sediment analysis report that also indicates 
sample collection and handling procedures. Any procedures for 
handling or storage differing from those indicated in the relevant 
guidelines or protocols should also be indicated in the report. 
The report should be accompanied by an indication of the quality 
assurance/quality control procedures employed by the testing 
laboratory. 

it is presumed that existing regulations and guidances will be 
followed, and that informational requirements will not differ from 
those of existing regulatory programs. It is thus anticipated that 
all sediment analysis reports provided with copies of issued 
permits for use of the CCDS would include analyses for 
concentrations of the trace elements and chemicals shown in Table 
4, insofar as required by existing regulations and guidances, as 
well as reports of mortality rates from any bio-assayfbio­
accumulation testing performed as a result of regulatory 
requirements. 

3.2.3. Dredged Materials Transportation and Release 

It is recommended in this plan that all dredged materials to be 
placed at the CCDS be transported in scows or barges designed for 
rapid bottom release of the material. The release mechanism may be 
mechanical or hydraulic, but should be designed for quick opening 
and full release, so that released materials may fall to the bottom 
as a relatively coherent mass. It is anticipated that this 
approach should minimize the development of a suspended sediment 
plume during transit of the material to the bottom. Scows or 
barges used should have been inspected and certified as seaworthy 
by the u.s. coast Guard, and should bear a valid inspection 
sticker. 

3.2.4. Inspection and Observer Requirements 

DEM will request that all vessels transporting dredged materials to 
the CCDS for disposal be accompanied by a trained and certified 
inspector, consistent with existing regulatory practice, whose 
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responsibility will be to ensure that materials are released at the 
location specified in the issued permits for site use. The 
inspector should be an individual acceptable to the Corps of 
Engineers, Regulatory Branch, and NOAA's National Marine Fisheries 
Service, with a valid certification as required by each. The 
inspector will be retained by the project proponent at no cost to 
DEM. 

Upon completion of disposal operations, the inspector will provide 
to DEM a duplicate copy of a completed Corps of Engineers standard 
form entitled, "Inspector's Daily Report of Disposal by Scow", and 
any other information considered to be relevant or that is required 
as a condition of disposal by other regulatory agencies, in the 
form of a Cruise Report. 

The location of release of dredged materials at the CCDS should be 
verified by differential GPS (global positioning system). A copy 
of the cruise Report will be provided to the OEM Office of 
Waterways within ten (10) working days following completion of 
materials transport, release and return. This procedure may be 
modified at any time to remain consistent with existing regulatory 
requirements for use of Federally managed disposal sites. 

DEM will also request that provision be made by project proponents 
to have a trained, experienced and approved Marine Mammal Observer 
accompany the vessel transporting dredged material to the CCDS for 
release. The Observer may or may not be the same individual as the 
Inspector; if an inspector acceptable to the Corps of Engineers and 
NOAA's National Marine Fisheries Service (NMFS) is also approved by 
NMFS as a Marine Mammal Observer, then the inspector may fulfill 
both functions. If not, then two individuals should be required, 
one inspector and one observer. 

The Marine Mammal Observer will be responsible for the avoidance of 
injury to marine mammals that may be at the CCDS at the time of 
disposal operations, and to maintain a record of sightings of 
marine mammals and sea turtles. If, when approaching the CCDS 
during disposal operations, marine mammals are sighted within 1/4 
mile of the taut-wire buoy, no release of dredged materials should 
occur either until the marine mammals have exited the site or an 
alternative release site has been specified by the Marine Mammal 
Observer. The alternative release site should be in accord with 
the conditions of the Corps of Engineers Permit. At no time, 
however, should the alternative release site be less than two (2) 
boat lengths from the sighted marine mammals. For the purpose of 
this provision, a boat length shall be considered to be the sum of 
the length of the scow or barge carrying the dredged materials and 
its towing vessel, but not less than 500 feet. Upon completion of 
disposal activities, a duplicate completed copy of the "Endangered 
Species Sighting Log", as provided by NMFS, should be submitted to 
DEM's Office of Waterways. 
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3.2.5. Disposal Site Marking 

The release point at the CCDS for disposal of approved dredged 
materials will be designated with reference to a taut-wire buoy 
moored at the CCDS, to be emplaced by DEM's Office of Waterways. 
The taut-wire moored marker buoy will conform to the specifications 
shown in Figure 2, as developed by the corps of Engineers for the 
taut-wire buoy used at the Massachusetts Bay Disposal Site (MBDS). 
The initial location of the buoy will be determined by DEM with 
advice from the DMAC. Differential GPS (global positioning system) 
will be used to provide accurate positioning. All locational 
reference data will be recorded for subsequent use for periodic 
verification of the buoy's position on station. 

Periodic position verification using differential GPS will be an 
integral part of the buoy maintenance program, along with annual 
inspection and cleaning of its mooring cables and anchoring system. 
This inspection will also be done at times when the buoy is re­
located within the CCDS to change the release point location at the 
site. Buoy relocation will be done periodicly to ensure that there 
is an even distribution and build-up of dredged materials at the 
CCDS. The purpose is to maintain site capacity and ensure that 
slope angles on deposited materials will not contribute to sediment 
re-suspension or dispersion. 

3.2.6. Data Management and Reporting 

All records, reports, relevant information and data acquired 
through activities pursuant to pre-disposal surveys and during and 
post-disposal monitoring at the CCDS will be maintained at a 
central location by DEM's Office of Waterways, in order to have it 
available for future reference and evaluation. Files will be set 
up for hard copy of records and reports, and a computerized data 
base will be established for survey and statistical data 
compatible with the MGIS (Massachusetts Geographic Information 
System) , as well as for traditional statistical analyses. The 
records, reports and other data to be retained on file will include 
minutes of DMAC meetings, copies of relevant memoranda and 
correspondence, and copies of permits and sediment analyses for 
disposal projects. 
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FIGURE 2. 

Taut-Wire Marker BUO}' Specifications and Co:1figuration 

SPECIFICATIONS 

Buoy Dimensions 
Disc: 
Tower:: 

Battery Well; 
Cosntruction: 
Buoyancy: 
Color: 
Radar Reflectors: 
Lantern: 

Lcunp Flasher 
Change Type: 

Light Charactyer­
istic: 

Power Source: 

Chain: 
Wire: 
Terminations: 

Mounting Hardware: 

Swivels: 
Hang Wei gn t: 
Anchor: 

CONFIGURATION 

6 1 diameter, 3' height with conical bottom 
4 leg, 7' height 
2 1 diameter, 1 1 height 
Steel 
2,000 lbs. 
Yellow epoxy paint 
4 each mounted at right angles 
ML-155 type case witn yellow lens (USCG 
approved) · 

TF'-JB/JC 

3.6 sec. off 1 0.4 sec. on 
6.0 VDC Battery, air activated or 2 X 6.0 VDC 
dry cell 
J/4" heavy duty hot dip galvanized 
l/2", 6 X 19 torque balanced 
3/4 11 HD thimbles cleansed with hydraulic 
crimped Nicopress sleeves 
5/8" safety shackles locked with stainh:ss 
steel cotter pins 

1 Miller swivel 3 ton, 1 eye fisherman's type 
500 lb. clump 
1,800 lb. steel sphere 

LANTERN-------. 

RADAR REFLECTORS 

DISK BUOY 

l/2" CABLE -----t--f 

HEAVY DUTY CHAIN 
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4 . MONITORING PLAN 

4.1. Pre-Disposal Investigations 

This section outlines studies to be conducted at the CCDS (Site B, 
FGEIR) in order to establish existing baseline conditions, with the 
understanding that these conditions include the materials already 
deposited at the site as a result of disposal of dredged materials 
from previous navigational dredging of the Wellfleet Harbor 
entrance channel and manoeuvering area. The investigations will 
emphasize acquisition of data relating to bathymetry and sediments, 
since considerable information already exists relative to 
hydrography and living resources. All pre-disposal surveys will be 
conducted using a precision navigation system such as (but not 
limited to), a microwave transponder or differential GPS with a 
positional accuracy of ± 3 meters, that has been certified as 
having been calibrated within 90 days of conducting the survey. 

In addition to the surveys outlined below, information will be 
sought and evaluated relating to sightings of whales, turtles and 
other endangered species reported at or near the CCDS. This 
information will be requested from organizations engaged in 
cetacean research, whale watching, and tour boat operations, such 
as the New England Aquarium, the Institute for Cetacean Research, 
the Center for Coastal Studies, and others. Data acquired from 
these sources will be utilized in an initial assessment of the 
probable effectiveness of the environmental window of mid-May 
through December established in the secretary's Certificate on the 
FGEIR in protecting endangered species from possible injury or 
adverse health effects resulting from dredged material disposal 
operations. 

4.1.1. Pre-Disposal Bathymetric survey 

Prior to any disposal operations taking place at the CCDS, a 
bathymetric survey will be performed to characterize the existing 
bottom configuration. The survey will be performed by a vessel 
equipped with a precision fathometer or comparable continuous depth 
measurement instrument, transitting the site in a grid pattern with 
50 meter lane spacing intervals, each lane or leg being at least 
2.5 kilometers in length, in order to cover the entire site and its 
immediate environs, using the central point of the site as the 
center point of the surveyed area. Continuous measurements will be 
made and recorded in a chart format. This information will be used 
for subsequent preparation of a detailed chart or map showing sea 
bottom topography at the site. Depth contours to be shown on the 
chart will be at one (1) foot intervals. The scale of the chart 
will be sufficient to provide for depiction of adequate bathymetric 
detail, and to allow its use for subsequent sedimentary and other 
' v2stigat:ions. 
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In addition to the above, an acoustic survey will be performed to 
provide information relating to the thickness of existing sediments 
and dredged materials at the site. This will be performed 
simultaneously with the bathymetric survey, from the same vessel, 
utilizing continuous acoustic survey equipment and strip chart 
recorder. The specific equipment to be used for the survey will be 
determined upon the basis of its ability to provide a clear profile 
of sub-bottom sedimentary interfaces and grain size relationships 
to a minimum depth of 10 meters below the sea bottom, while also 
showing the sediment-water interface (sea bottom topography). 

The purpose of acquiring the sediment profile is to determine the 
existing sedimentary thicknesses, and to provide a basis for 
comparison with data from the sediment profile camera survey and 
sediment cores taken under 4. 1. 2. and 4 .1. 3. below, and after 
future disposal activities in order to estimate dredged material 
thicknesses. Sediment profile data from the survey will be used to 
compile a thickness map using the same scale as that employed for 
the bathymetric survey, and to provide a secondary source of 
information on sea bottom topography. 

A similar survey will be performed at the Reference Site (Site c, 
FGEIR), utilizing the same equipment, during the same season and 
periods of similar sea state. The Reference site survey will, 
however use a wider lane spacing of 100 meters. 

4.1.2. Pre-Disposal Sediment Profile Camera Survey 

A sediment profile camera survey vey will be performed utilizing 
equipment such as, but not limited to, the REMOTS (Remote 
Ecological Monitoring Of The Seafloor) camera, designed to 
penetrate the sea floor and provide a visual record of the bottom 
sediment profile. The objective of the sediment profile camera 
survey is to determine pre-disposal benthic conditions that include 
sediment grain-size, sediment profiles, and indications of benthic 
organisms and their distribution within the sediments at the CCDS. 
The survey coverage will include the site and peripheral areas with 
a 70 station sampling grid (three replicates per station). A 
further 27 stations around three supplemental locations a short 
distance outside the CCDS (nine stations per supplemental location, 
three replicates per station) will be sampled. These samples will 
be arranged in a cross-shaped pattern around the supplemental 
location center point and spaced 100 meters apart. The three 
supplemental locations will be no more than one kilometer from the 
CCDS site outer boundary. 

A sediment profile camera survey will also be performed at the 
Reference Site, but the survey will be at or near the center point 
of the site, and will consist of a single cross-shaped pattern, 
utilizing nine stations, with three replicates per station, each 
station b. ng 1n0 meters apart. 
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4.1.3. Sediment Chemistry Survey 

A survey of sediment chemistry will be performed to characterize 
the physical and chemical nature of existing sediments at the CCDS 
prior to any disposal operations. The survey will include 
collection of triplicate sediment and grain size samples at 10 
stations within the disposal site and at each of three supplemental 
stations around the periphery of the CCDS (within 1 kilometer of 
the CCDS boundaries). A 10 em. core will be taken from an 
individual benthic grab sample for each core. Chemistry samples 
will be stored in commercially available pre-cleaned glass sample 
jars (I-Chem or equivalent), refrigerated, and analyzed for grain 
size, total organic carbon, metals, PAHs, PCBs, and pesticides, 
utilizing the list of metals and compounds provided in Section 
3.2.2.a. above. All data from chemical analyses will be presented 
in a standard format that is compatible with existing guidelines as 
expressed in the Federal "Green Book" and the NED/EPA New England 
Protocols. 

Sediment samples will also be taken at the Reference Site for grain 
size and chemical analysis, using the procedures outlined above, 
but limited to 4 stations within the Reference Site area. 

4.1.4. Determination of Disposal Site Capacity 

The information gained in the above survey activities will be used 
in the calculation of probable volumetric capacity of the CCDS for 
dredged materials disposal. The results of this calculation will 
be compared with existing information relative to proposed and 
potential dredging activities in the Cape Cod region that would 
probably use the CCDS for disposal, to estimate the length of time 
that the site should be considered for use. The maximum amount of 
material that can be placed at the CCDS without causing adverse 
environmental impacts in terms of habitat damage will be estimated, 
with an indication of what kind and degree of potentially adverse 
impacts may result. 

4.1.5. Pre-Disposal Survey Reporting 

Data and interpretations from the pre-disposal survey of the CCDS 
will be compiled into a written report that presents a description 
of the baseline character of the benthic environment at the site. 
This information will be utilized for comparison purposes in future 
post-disposal monitoring, and is intended to serve as a gauge for 
determinations relating to any adverse impacts resulting from 
disposal operations. The report will also include recommendations 
regarding the volume of dredged materials considered as optimal for 
disposal at the CCDS, and the estimated length of time for which it 
will be used. 
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The survey report is also intended as a basis for establishing 
recommended criteria by the DMAC for subsequent decision-making as 
to future continuation of site use in the event of unexpectedly 
adverse impacts appearing due to changes in sediment character or 
chemistry resulting from dredged material disposal. It will also 
be used in an initial evaluation of the potential effectiveness of 
the mid-May through December environmental window in protecting 
marine mammalian species using or transitting the site. 

4.1.5.a. Report Review Process 

A draft report of the survey activities, findings and conclusions 
will be prepared by DEM and submitted to each member of the DMAC 
for review and comments relating to its technical content, data 
interpretations, and any relevant recommendations made as a result. 
The draft report will also be made available to the general public 
for review and comment, with an informational presentation to be 
made by OEM at a public meeting specifically held for that purpose. 

The comment period for the draft report will be thirty (30) days, 
from the date of the public informational meeting, after which all 
written comments received by OEM will be evaluated and, insofar as 
possible, incorporated into the final version of the report. The 
comment letters received will form an appendix to the final report, 
along with more detailed data from the field investigations. Raw 
data from the pre-disposal investigations will also be input into 
a computerized data base for future reference. 

The final report on baseline conditions at the ccos will be re­
submitted to the DMAC for final approval prior to transmittal to 
the Secretary of EOEA with the committee's recommendation for 
acceptance, and for final designation of the CCDS for dredged 
material disposal subject to specific conditions recommended by the 
DMAC for inclusion as conditions to permits for disposal at the 
CCDS. 

4.2. Disposal Monitoring 

Monitoring during disposal operations is intended to ensure that 
dredged materials destined for the CCDS are in fact disposed of at 
the site, at the designated or selected alternate location, and in 
accordance with the conditions of relevant permits. The during­
disposal monitoring will employ presently existing procedures as 
required by regulatory programs, but will be supplemented by 
provision of copies of relevant permits and sediment analyses to 
DEM by the regulatory agencies through the existing interagency 
coordinative process. Th;ose will further be supplemented by 
duplicate copies of cruise ''teports, which will be provided to DEM 
upon completion of the dis;: ·c2.l project, as indicated above. The 
activities outlined in th · .. ;.;:m:'.L•~rjng plan are thus similar to 

2t. 



those currently used to monitor disposal at Federally managed 
disposal sites; this plan thus presumes that applicable conditions 
will be similar to those incorporated into other permits for ocean 
disposaL 

4.2.1. Inspector/Observer Requirement 

All dredged material disposal operations at the CCDS must be 
accompanied by a trained, experienced and certified inspector and 
marine mammal observer, whose responsibility will be to ensure that 
disposal release occurs at the location designated in the 
conditions to the Corps of Engineers permit, or at an appropriate 
alternative location if marine mammals are present at the site. 
The inspector/observer should complete a the standard Corps of 
Engineers form as noted above, and submit a duplicate copy of the 
form to the DMAC. All information will be recorded in a manner 
similar to that required for disposal at the MBDS. 

4.3. Post-Disposal Monitoring 

Post-disposal monitoring at the CCDS will be comprised of a suite 
of field studies or investigations designed to determine the effect 
of disposal activities on the benthic environment as compared to 
pre-existing site conditions. Specific issues that should be 
addressed by the post-disposal monitoring activities will include: 

1. Depth and areal extent of dredged material deposited at 
the site. 

2. Changes in site sedimentary characteristics and chemistry. 

3. Depositional/dispersional nature of site based on evidence 
of sediment re-suspension and movement. 

4. Effects of disposal activities and deposited materials on 
invertebratejvertebrate marine life in the vicinity of the 
site, including endangered species. 

5. Uptake of any contaminants present in disposed materials 
into the benthic food web, and potential public health 
effects from commercial finfish/shellfish species from 
vicinity of site. 

6. Remaining capacity of site for future dredged material 
disposal activities. 

7. Effectiveness of the mid-May through December 
environmental window in protecting marine mammalian 
or other andangered species using or transitting the CCDS. 
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8. Effectiveness of the management plan and monitoring 
program in ensuring environmentally sound disposal of 
dredged material while protecting the benthic ecosystem at 
the site vicinity. 

9. Revisions of during-disposal monitoring provisions or 
dredged material analysis requirements for improved 
protection of the benthic environment at the site. 

These objectives have been carefully considered in the development 
of the following post-disposal monitoring program, and in the 
design of specific periodic field studies. In general, post­
disposal monitoring will be performed one year after the first use 
of the site for dredged materials disposal, followed by a another 
round of studies at the end of the second year. If site use and 
conditions do not warrant maintaining an equally intensive 
monitoring effort in subsequent years, post-disposal monitoring 
activities will then be conducted every five years thereafter, with 
an emphasis on determination of disposed sediment thickness and 
areal extent, rates of re-colonization of deposited materials by 
benthic species, and evaluation of marine organisms from the site 
vicinity relative to analysis of trace metal and toxic chemical 
concentrations in organs and tissues. 

4.3.1. First Year Monitoring 

One year after the first use of the CCDS for dredged materials 
disposal, a suite of monitoring activities will be implemented that 
will consist of the following: 

1. Precision bathymetric survey, focussed on the area of 
disposed dredged materials, for determination of changes 
in bottom topography due to disposal mounds, thickness and 
extent of disposal mounds. 

2. Sediment sampling in disposal mound areas, re-occupying 
stations used for pre-disposal sampling, accompanied by 
sediment analysis for target analytes, performed in 
accordance with Section 3.2.2. 

3. Sediment profile camera survey focussing on disposed 
material areas but re-occupying stations used in 
pre-disposa 1 survey, for determination of sediment profile 
in mounds, sediment thickness and texture, and dissolved 
oxygen, and presence of benthic organisms. 

The monitoring work will be coordinated with the Division of Marine 
Fisheries in terms of their sampling of commerc'ally viable finfish 
and shellfish species in the site vicinity, and the acquisition of 
organ and tissue analysis results for determin?.':ion of anv increase 
in trace metal or toxic chemical uptake in '- " food ,,;,"in.. All 
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information acquired during the monitoring studies will be compared 
with data from the pre-disposal studies to detect and evaluate any 
changes that may have occurred in site sediment quality and benthic 
ecology. 

Assistance will also be sought from regional organizations engaged 
in cetacean research and whale-watch cruises regarding whale and 
turtle sightings in the vicinity of the CCDS sight. The purpose of 
this effort is to track the times of year when whale sightings at 
or near the ccos most often occur, and to evaluate the relative 
effectiveness of the environmental window (mid-May through 
December) in protecting them from injury or adverse effects 
resulting from dredged material disposal operations. 

The first disposal project at the site will be maintained separate 
from subsequent disposal activities by moving the taut-wire buoy 
after completion of disposal operations for the first project. The 
monitoring activities indicated for the site as a whole will also 
apply specifically to the first disposal mound, with an effort to 
obtain detailed information as to settlement or shrinkage of the 
mound. If the settlement of the top elevation of the mound is 
found to be in the range of 20 em. to 50 em., it may be presumed 
that the site is dispersional in nature (T. Fredette, Personal 
Communication) , and a recommendation may be made to discontinue use 
of the site for dredged material disposal activities. 

A draft report of the results of the monitoring studies will be 
prepared by DEM and submitted to the DMAC for its review and 
evaluation. Written comments will be received for a period of 
thirty (30) days, at which time the comments will be utilized in 
revision of the draft report. The revised report will be submitted 
to the DMAC for final review and approval, and for transmittal to 
the Secretary of EOEA along with any recommendations for revisions 
to the Management and Monitoring Plan. 

4.3.2. Second Year Monitoring 

At the end of the second year after first use of the CCDS for 
dredged materials disposal, another round of monitoring activities 
will be undertaken. These will repeat the surveys employed in the 
first round of monitoring studies, utilizing the same stations used 
for the first-year round of monitoring surveys, and further 
evaluate whale sighting data. The second year monitoring report 
will compare the results obtained with data on pre-existing site 
conditions and benthic ecology, as well as with the data and 
conclusions of the first year-monitoring activities. Report 
review, comment and approval procedures will remain essentially the 
same as in Section 4.3.1. above. 
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4.3.3. Preparation of Environmental Notification Form 

In compliance with MEPA regulations, an Environmental Notification 
Form (ENF) will be prepared by OEM and submitted to the MEPA Unit 
before the end of the third year of site use for dredged materials 
disposal. The ENF will make note of any adverse effects deriving 
from use of the CCDS, and incorporate any DMAC recommendations 
regarding revisions to the management and monitoring plan. In 
accordance with existing regulations, an ENF will be filed every 
three (3) years following the completion of the first three-year 
period. 

4.3.4. Fifth Year Monitoring 

The monitoring procedures employed in the first and second years 
will be repeated at the end of five years after the first use of 
the CCDS for dredged material disposal, but will focus on the site 
as a whole, with sediment samples taken at stations used in the 
pre-disposal baseline investigation. A sediment profile camera 
survey will re-occupy the same stations as those used in the pre­
disposal surveys, to determine changes in site sedimentary 
characteristics. An inventory will be made of benthic organisms 
occurring at the site, with samples taken and tissues analyzed to 
evaluate the existence of contaminants introduced from dredged 
materials disposed of at the site. The inventory will also address 
the question of re-colonization rates on disposed material mounds. 

A detailed report of the fifth-year monitoring studies will 
characterize the condition of the ccos after five years of dredged 
materials disposal, the volume of materials placed at the site, any 
dispersion of materials that may have occurred, and the remaining 
capacity of the site for future dredged material disposal. It will 
also address concerns relating to the health of the site ecosystem, 
quality of water and sediments at the site, and the effect of 
disposal activities on benthic organisms, especially endangered 
species that use or transit the site.on a regular basis. 

This report will follow the same review, comment and approval 
procedures as those discussed above, and will include any 
conclusions or recommendations relevant to effectiveness of the 
management and monitoring program and its improvement. 

4.3.4. Five Year Monitoring Program 

The post-disposal monitoring activities carried out at the end of 
the fifth year after first use of the ccos for dredged materials 
disposal will be repeated at the end of every five year period 
thereafter, or such other period as advised by the DMAC. Insofar 
as the accuracy of navigational positioning equipment permits, +:!·,e 
same stations will be re-occupied, and the same level of survey 
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activities will be pursued. The results and conclusions of these 
monitoring surveys will be compiled into a report to the Secretary 
of EOEA, along with recommendations and suggestions for any 
modifications or improvements to the CCDS Management and Monitoring 
Plan. 

If at any time the periodic monitoring detects that adverse effects 
are occurring to the benthic ecosystem at the ccos, further dredged 
material disposal operations at the site will be suspended, at 
which time more detailed investigations should be initiated to 
determine, insofar as possible, the precise nature of the adverse 
effects and their cause. The methodologies and techniques to be 
used will be determined by the nature of the problem, and a report 
of the nature and cause of harm to the ecosystem will be prepared 
for submission to the Secretary of EOEA. The report will include 
recommendations for correction or remediation of the problem, or if 
deemed to warrant, for the cessation of any further dredged 
material disposal at the ccos. 

4.3.5. CCDS Closure 

The CCDS will be considered as closed at such time as the estimated 
capacity of the site for dredged material disposal has been 
reached, at the cessation of dredged material disposal due to 
unexpectedly adverse effects on the benthic ecosystem, or if the 
site is found to be dispersional in nature. At that time, surveys 
comparable to those performed for the five-year periodic monitoring 
effort, except as mentioned above, will be carried out to determine 
conditions at the site at time of closure, and a report to the 
secretary of EOEA will be prepared in accordance with the 
procedures employed for the periodic monitoring. Monitoring will 
continue for an additional period of five years after closure of 
the CCDS to determine any longer-term effects that may have 
occurred. 
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*Use Loran C values unless unavailable. 

rime on l Time Off Hours on Duty 

t--- -
.. 

rotal Hours on Duty 
--· -~"-· 

Weather 

-·-·-. 
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co the Division Engineer, us Army Engineer Division, New England, Waltham, MA: 
· certify that I informed the tug captain of the conditions of the U.S. Army Corps of Engineers 
Jermit regarding the distance from the buoy and the speed of scow during the release of the 
:redged material. I also informed the captain that failure to comply with these conditions 
could constitute a violation of the permit and would be reported to the Corps. I certify that 
.his report is correct and that r am not an employee of the dredging or towing firm, or the 
:ermittee, nor have I been employed by any of them at any time during the past 6 months. 

(Signature of Inspector) (Certification No.) 
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LIST OF SPECIES CODES FOR RECORDING SIGHTINGS OF 
MARINE MAMMALS AND SEATURTLES 

Species Name Species Code Status 
===:==================================================== 
BLUE WHALE 
FIN WHALE 
HUMPBACK WHALE 
MINKE WHALE 
PILOT WHALE 
RIGHT WHALE 
SEI WHALE 
SPERM WHALE 

ATLANTIC WHITE-SIDED DOLPHIN 
BOTTLENOSE DOLPHIN 
COMMON DOLPHIN 
OTHER ODONTOCETES 

HARBOR PORPOISE 

GREY SEAL 
HARBOR SEAL 
OTHER PINNIPEDS 

GREEN SEA TURTLE 
HAWKSBILL SEA TURTLE 
LEATHERBACK SEA TURTLE 
LOGGERHEAD SEA TURTLE 
KEMP'S RIDLEY SEA TURTLE 

BLW 
FNW 
HBW 
MNW 
PLW 
RTW 
SEW 
SPW 

AWD 
BND 
CMD 
OOD 

HBP 

GRS 
HBS 
OPS 

GST 
HBT 
LBT 
LGT 
KRT 

E 
E 

E 
E 
E 

E 

E 
T 
E 



FIGURE 1. CAPE COD DISPOSAL SITE AND REFERENCE LOCATIONS WITHIN 
CAPE COD BAY. 
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Dredeine Actjyjtjes Permittine: Predisposal Analysis of Dredeed Material 

Although the process of obtaining a dredging permit is beyond the scope of this EIR, a brief 

discussion of some of the criteria relative to obtaining a dredging permit is given, particularly as they 

relate to the management of the disposal site. An excellent summary of the criteria regulating both 

dredging and dredged-material disposal in the coastal zone of Massachusetts is given by Barr (1987). 

In its regulation of dredging (314 CMR 9.00) the Massachusetts Department of Water 

Pollution Control (DWPC) requires the chemical and physical analysis of representative samples of 

proposed dredged material for certain components: grain size, percent volatile solids, percent oil and 

grease [or total petroleum hydrocarbons (TPH)], cadmium (Cd), chromium (Cr), copper (Cu), lead 

(Pb ), and mercury (Hg). Additional parameters will be tested in dredged material proposed for 

disposal at Site B: arsenic (As), nickel (Ni), Zinc (Zn), polychlorinated biphenyls (PCB}, total 

organic carbon (TOC), selected polynuclear aromatic hydrocarbons (P AH), and total petroleum 

hydrocarbons (TPH). This does not preclude testing for any other contaminants of concern such as 

pesticides, dioxins, and organohalogens. These tests are prohibitively expensive and are required 

when warranted, but are not usually routine. The Guidance for Performing Tests on Dredged 

Material To Be Disposed of in Open Waters, prepared by EPA Region I and the New England 

Division of the United States Army Corps of Engineers dated May 1989 is the recommended testing 

protocol which includes amphipod bioassay testing and 28-day bioaccumulation tests. 

In terms of chemical constituents, it is recommended that dredged materials destined for ocean 

disposal not exceed Category I, as established by DWPC (Table 47). The chemicals of concern are 

the eight metals, PCBs, PAHs, TPHs, and project-specific contaminants of concern. Category 

levels for PARs and TPHs will be developed by the Massachusetts Executive Office of 

Environmental Affairs. Additional testing or special restrictions may be required prior to permitting 

the disposal of sediments with chemical concentrations that are within the levels specified in DWPC 

Category II, particularly for PCBs, PAHs, and TPHs. Such tests would be required to demonstrate 

that the material caused no violation of water quality standards or no adverse effect on sensitive and 

appropriate test species, depending on the contaminant of concern. Category III sediments 

(exceeding chemical concentrations in Category II; see Table 47) will not be allowed under the 

present guidelines. It is anticipated that sediment-level criteria will change and will be reflected in 

these criteria. 

Sediments with a grain-size distribution ranging from 10% to 100% silt/clay (DWPC Types 

A, B, or C) may be appropriate for disposal at the site insofar as they remain at the site (see 

Monitoring section below). Site B has been chosen because it appears to be a depositional area with 

grain sizes varying from sandy muds in the southeast to more fine-grained muds in the northwest 

(see Figure 39). 
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Grain-size analyses are considered important both in terms of determining impact upon ~~.c 

disposal site and in determining the rate at which the particles will settle through the water col urr .. ., 
In terms of site impact, two points should be considered: (1) the grain size should not be markedh 

different from that at the host site and (2) the material should not be transported away from th~ 

disposal site. 

From Table 47, it can be seen that the trace-element concentrations in sediments from Site !J 

and Duxbury Harbor are at or within the Categories I and II limits. Sediments from these 1" ,, 

locations are also characterized by Types A, B, and C grain-size distributions. The grain sizes at s t!c 

B (Figure 39) vary considerably, from sandy muds in the southeast to fine-grained muds (with li::le 

sand) in the northwest. Thus, Site B appears capable of accepting Types A, B, or C sediments, anc 

Duxbury Harbor sediments (the only harbor for which we have sufficient data) have chemical 

compositions that are within Category I. 

Manae;ement 

The disposal of dredged material at Site B assumes permitting harbor dredging according to 

State and Federal regulations. Included with the disposal requirements are the transport to and 

disposal of the material at the designated site. It is important that the disposal site be accurately 

identified and that an observer, black box, or equivalent be on board the barge/hopper dredge that 

transports the dredged material to the site and disposes it. This observer, black box, or equivalent 

will verify that all the material is properly disposed at the designated site and will also determine the 

absence (or presence) of right whales in the area. 

Transport: During transport of the dredged material to the designated disposal site, it ts 

important that the observer, black box, or equivalent verify that there is no short dumping and that 

the disposal criteria are met. 

Disposal: A seasonal window is recommended for the disposal of dredged material to 

minimize the impact on the right whale (particularly for nursing mothers). The right whale normally 

is in Cape Cod Bay from January through May; during these months, no disposal should bo 

attempted. The best time to dredge harbors and dispose of the dredged material probably is late 

summer and fall (September - December). Rarely has the right whale been observed in the areJ 

during these months. This period also coincides with a time when most boats and moorings have 

been removed from the harbors for the winter, thereby facilitating the harbor dredging. 
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TABLE 47. SUMMARY OF CRITERIA FOR CATEGORIES I AND II 
SEDIMENTS, AS WELL AS SEDIMENT TYPESa A, B, AJ\"D C AS 
SPECIFIED BY THE DEPARTMEJ\"T OF ENVIRONMENTAL 
MANAGEMENT AND THE DEPARTMENT OF WATER POLLU-
TION CONTROL AND MEAN CONCENTRATIONS OF VARIOUS m 
TRACE ELEMENTS AND COMPOUNDS AT SITE B-1 (THE 
HISTORICAL WELLFLEET DISPOSAL SITE; SEE TABLE 7) AND 
FROM DUXBURY HARBOR (SEE TABLE 46) 

Analyte Category I Category ll Site B-1 
(ppm) (ppm) (ppm) 

Arsenic <10 10-20 15 

Cadmium <5 5-10 0.9 

Chromium <100 100-300 56 

Copper <200 200-400 24 

Lead <100 100-200 49 

Mercury <0.5 0.5-1.5 0.6 

Nickel <50 50-100 25 

Zinc <200 200-400 86 

PCBsb <0.5 0.5-1.0 NAC 

acomposition of silt/clay: Type A: <60. Type B: 60%-90%. Type C: >90% 

Site B-1: 59.5%. Duxbury Harbor: 13%-90%. 

bpCB: Polychlorinated biphenyl 

CNA: Not available. 
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Duxbury Harbor 
(ppm) 

2.7 

<2 

25 

14 

20 

0.8 

<24 

58 

NAC 



To ensure that disruption to the benthic environment is localized, it is imponant 10 mark a~J 

identify the site with a taut-line buoy or other device, accurately located by navigation (prefcrabh 

Loran-e and/or range-bearing radar), so that the site can be relocated should the buoy no longer r.:: 
present. Shore-based navigation is more accurate than either Loran-e or radar (i.e., 2-S rn .u 

compared to 20-50 m), but establishing and maintaining shore-based navigation stations may involve 

more effon and cost than the increased navigational accuracy is wonh. All disposal should be done 

within 250m radius of the site and within reasonable location of the buoy, although this will "~!'\ 

depending on the amount of the disposed material. · . 

Taking into account the character of the disposal site and the environmental consrraints .lnd 

concerns, it is important that the disposal process itself be carefully monitored. The dredging pemut 

should include recommended rates and modes of dredged-material disposal to minimize the e~tem of 

seafloor area that could be impacted by the disposal operation. The holding capacity of the sne 

should be determined, both for a single disposal operation and for long-term disposal. Assuming the 

area over which material is disposed to be 200 m in diameter and the volume disposed to be 

400,000 m3, the disposal site should shoal by somewhat more than l m if the dredged rnateriaJ ,,,en: 
deposited uniformly and contained. Similarly, if all of Site B (1 square mile) eventually were to be 

utilized for the disposal of the 540,000 cu yd of sediment estimated to be dredged by 1996 (s« 

Table 1), the average shoaling would be less than 2 m. In actual fact, of course, local sboali111 
· would be considerably more than this. Given a mound of 2m and a radius of 250 rn, the disposal 

site will accept between 500,000 and 600,000 cu yd of dredged material. 

Monjtorine 

The pre- and post-disposal environmental monitoring at the selected disposal site v.iU pnwidc 
data for assessing the effectiveness of management effons to mitigate potential impact at the uac.. 
Issues of concern are the impact of dumping on the physicaVchemical environment, the impact an die 

benthic fauna and near-bottom and bottom fishes as well as endangered and threatened species. 1llc 
monitoring programs should identify both shon- and long-term impacts and determine whethct the 

disposed material is contained within the designated site. 

Because large disposal operations are likely to have far greater impact upon the site !han 

smaller disposal operations, it is recommended that most of the following monitoring activities be 

restricted to at least one operation in which more than 50,000 cu yd is disposed. Some monitoring 

measurements (e.g., light transmission at the site prior to disposal) can be made directly from the 

barge, but a small boat is recommended for most of the measurements, particularly where mobility is 

needed. The responsibility for costs associated with taking these measurements will be determined 

by Massachusetts Executive Office of Environmental Affairs, Depanment of Environmental 

Management 
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Monitorin~: the Site Prjor to Disposal 

Given the detailed study of Site B in this EIR, most predisposal analysis of the site has been 

completed. However, several aspects should be analyzed funher prior to dredged-material disposal. 

1. In accordance with specifications dictated by the approved scope of work, chemical 

analyses of samples for this EIR were performed for only a single cruise. No attempt was made to 

look at small-scale spatial variation in chemical composition. Analytical results presented in this 

report, plus visual observations made during various cruises, suggest that chemical contamination at 

and near the site show considerable variation. Thus, it is important that a number of stations around 

the disposal site be sampled, and that replicate samples be taken and analyzed at each of these 

stations before disposal. At least one station should be at Site C and others outside the immediate 

area station against which to compare post depositional changes (if any). 

2. A detailed side-scan sonar and 3.5-k:Hz boomer survey can document the change in 

bottom morphology and bathymetry after the disposal of the dredged material. The seismic pan of 

this study will delineate not only bathymetry but also the thickness of the dredged material over the 

buried seafloor. Any change in the shape, thickness, and surface morphology of this disposed 

material can then be monitored by periodic resurveys (after disposal). 

3. Prior to disposal, light-transmission measurements of the water column should be made 

to ascertain background levels of suspended material. These measurements are necessary to 

determine how long it takes for the water column around the disposal site to return to its initial state 

after a disposal operation. 

Light-transmission measurements in the water column (much like those shown in Figures B· 

45 through B-49) will give an estimate of suspended-matter concentration. By measuring light· 

transmission levels just after disposal and then at predetermined subsequent intervals, one can 

determine the time required for the material to settle out. This is important when isolating the times 

during which sediment in suspension might affect ambient plankton or (if present) feeding whales. 

However, since one of the criteria for disposal is the absence of whales, feeding whales should not 

be impacted. The pattern of transmissometer stations should coincide with the dispersal pattern 

anticipated after disposal (see below). 

It is recommended that a standard light transmissometer be used, one that can be lowered by 

haad.il[lm a small boat. Ondeck readout of the data is preferred. Conversely, a recording light 

meter can be deployed at a moored tripod at one or more locations to give a more continuous record 

of the suspended matter regime at or near the disposal site. Deployment of such a mooring, 

however, is more expensive than using a standard light transmissometer and would not allow the 

spatial resolution that is possible from a boat. 
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4. A baseline REMOTS (Remote ·Ecological Monitoring of the Seafloor) survey shoul 

carried out at predetermined locations (stations) within and just adjacent to the disnr. 
1 

d he 
. . . . rvSa Slle 10 

document the b101og1cal commumty, depth of the ox1c zone, and level of dissolved oxyg F 
en. 1~lJ 

techniques and interpretation would closely follow those used in the preparation of this renr. 
rvO. 

Monitorini During Disoosa! 

It is important that the actual disposal of the dredged material be monitored This monitonn 

should include an observer (or, alternatively, a "black box" in accordance with recem co: 
initiatives) on the barge/hopper dredge to ensure that all material is deposited within the physic~ 

boundaries of the disposal site and the continued absence of whales from the disposal site. 

When dumped into the water, most of the spoil will settle en masse, such that it will reach lhc 

bottom (i.e., 31 m if at Site B) within minutes of disposal. Some fraction of the sediment, however, 

will settle as individual paticles or small aggregates; it is these panicles that will give a longer lutinJ 

turbidity to the water. As a first estimate of the settling times of these particles, Stokes senlin& 

equation indicates that it will take about one-half hour for an average panicle 0.125 mm in diameter 

(fine sand) to settle from the surface to a depth of 31 m. Finer material within the dredged maleri&l 

would take longer to settle, but even coarse silt panicles should settle within 10 h (Table 48). 

Settlement could take longer when the weather is stormy and water turbulence keeps the material in 
suspension, or shorter if biological aggregation coagulates particles into larger sizes that f~l 

correspondingly faster. In either case, it is estimated that most or all of the sediment dredged from 

harbors surrounding Cape Cod Bay should settle within several hours after disposal at Site B. 

Several transects of light-transmission profiles should be made by using an optie&l 

transmissometer. The disposal site can serve as the axis of the sampling grid. At least two tra.llSC:CU 

should be made downcurrent (presumably north; see Figure B-58) and one transect upcum:ot 

(presumably south). However, shipboard analysis of these profiles may indicate that other profik:J 

should be taken to monitor more accurately the direction of any movement of the plume. Given an 
average current speed of 15-20 crn/s and, assuming a normal tidal ellipse, there should be no nurltcd 

offset of the sediment plume from the site unless the sediment contains a substantial amount of fine 

material (which could take more than several hours to settle). 

Light-transmission profiles should be taken until the suspended panicle concentration in lhe 

water column reaches or approaches background levels. Sampling can be done at telescoping dmes: 

5, 15, 30 min, 1, 2, and 4 h after disposal. Depending on the trend of light transmission during dliJ 

time interval, it may be necessary to take an 8-h profile and perhaps another profile the next day. 
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TABLE 48. ESTIMATED DREDGED MATERIAL VOLUME FROM FEDERAL 
MAINTENANCE PROJECTS BETWEEN WEYMOUTH FORE RIVER 
AND THE CAPE COD CANAL, THROUGH 1996. ACTUAL VALUES 
ARE SUBJECT TO WIDE VARIATION. 

Project 

Weymouth Fore River 
Hingham 
Cohasset Hatbor 
Scituate Hatbor 
Green Hatbor 
Duxbury 
Kingston 
Plymouth 
Cape Cod Canal (east end) 
Wellfleet 

TOTAL 

199 

Volume of Dredged Material 
(cu yd) 

50,000 

40,000 
75,000 
50,000 

100,000 

75,000 
50,000 

100,000 

540,000 
I 
.r 

ll 
c 



Postdisposal Monitorin~ 

The site should be monitored after disposal to determine short-term (days to weeks after the 

disposal) and long-term (months to years) effects. To repeat points discussed earlier in this chapt cr. 
these would include monitoring the impact on whales if deemed appropriate, impact on 

benthos/sediments, containment of the sediment within the disposal area, impact on water quality. 

etc. 

1. The chemical analysis of sediments at stations around the disposal site should be 

conducted for comparison to results obtained during predisposal analyses. 

2. If sediment is redistributed within Site B or moves from the site, it most likely will 

happen during winter storms. Therefore, it is recommended that when the contaminants have been 

determined, sediments at the site be analyzed for grain size to monitor any temporal/spatial change in 

texture, or one indication of sediment migration. Another way is to rerun side-scan sonar and 3.5-

kHz boomer profiles 1 year after the cessation of disposal operations. The location of these profiles 

should coincide as closely as possible with the location of those run before the disposal. Differences 

in morphology or sediment thickness could indicate the movement of sediment away from the site 

(i.e., noncontainment) or consolidation. 

3. When the dredged material is disposed properly, there should be no negative impact on 

the right whales in this area; the whales will not be in the area when the material is disposed, and 

light-transmissometer measurements will delineate the time required for the waters at the site to return 

to ambient conditions (generally assumed to be hours rather than days; see above) . 

. 4. The REMOTS stations should be reoccupied within a few weeks after disposal to identify 

any short-term effects and again 1 year after disposal or prior to another major disposal activity to 

determine any long-term effects. Dissolved oxygen should also be measured by the REMOTS. This 

will give an indication of biological impact and recovery at the site. 

5. Five years after initiation of the dredging activities, the disposal site should be inspected 

for recolonization of indigenous species and bulk sediment analysis should be conducted to detect 

any effects on the ecosystem. 
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Summarv 

This section is a proposed management and monitoririg plan for Site B and conp•-• ~·a number 
of recommendations that should be followed for effective management of the site. 

I. Disposal of dredged material should be carried out only during months in which the right 

whale is normally absent from the area; this period extends approximately from June throu&h 

December, with the latter part of this "window" considered best. In any case, before disposal can 

begin at the designated site, the absence of the right whale from the area should be confirmed, 

preferably by scientists from the New England Aquarium or The Center for Coastal Studies. 

2. An observer, black box, or equivalent must be on the barge/hopper dredge as it transpor:s 

the dredged material to the disposal site. The observer must confirm that no material is shor:· 

dumped and that all material is dumped at the site. The observer also should be aware of any 

environmental condition or event (e.g., the sudden presence of right whales) that would preclude the 

continuation of disposal operations. 

3. The center of the disposal site should be identified by a tautline-buoy or equivalent and 

positioned by Loran-C and/or radar. 

4. Because of the expense involved, it probably will be feasible only to conduct a complete 

environmental analysis of the site before, during, and after the first disposal of a large volume (say, 

greater than 50,000 cu yd). However, it is important to monitcr the following parameters: 

a. Oarity of the water before and after disposal to determine the time for settlement. 

b. Morphology and bathymetry of the seafloor before and after disposal to delineate the 

thickness and area over which the disposed material has accumulated on the bottom 

repeated survey 1 year after disposal is recommended to delineate any non-containment 

(i.e., transport) of the dredged material. 

c. Given the fact that the sediment disposed at the site will lie within the clean-sediment 

guidelines of Category I and/or II, both long-term and short-term biological and 

chemical (i.e., dissolved oxygen) impacts may be documented by reoccupying 

REMOTS stations at specified intervals. 

d. A management/monitoring task force chaired by the CZM and composed of DEM, DEP 

and three representatives from the Executive Office of Environmental Affairs(l'echnical 

Advisory Group, or other scientific advisory committee or the scientific community at 

large shall recommend and approve sampling design, review monitoring data, and 

prepare recommendations for additional actions to the Secretary of Environmemal 

Affairs. 
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,.._,-r< '<LG'• Of 

CENED-OD-R 
Regulatory Division 
199402489 

DEPARTMENT OF THE ARMY 
Nf::W ENGU\\10 D~VISION, CORPS Or ENGINEERS 

424 IHAPELO ROAD 

WAL rHAM_ MASSACHUSE f fS 02254-9149 

October 18, 1994 

Mr. Allen E. Peterson Jr. 
Acting Regional Director 
National Marine Fisheries Service 
One Blackburn Drive 
Gloucester, MA 01930 

Dear Mr. Peterson: 

j)~AF-1 

A recent Department of the Army permit application was 
submitted by the Hyannis Steamship Authority to dredge 
approximately 18,000 cys. of clean material and dispose of the 
material at the Cape Cod Disposal Site (CCBDS) in Cape Cod Bay. 
The proposed work is in the Hyannis Inner Harbor, Hyannis 
Massachusetts (see attached locus plan). During a recent 
telephone conversation with Mr. Beach of your staff we discussed 
the Federally listed threatened or endangered species and its 
critical habitat present in the project discharge area. This 
letter hereby initiates informal consultation with your agency 
pursuant to section 7 of the Endangered Species Act. 

The proposed project is as follows: 

To mechanically dredge approximately 18,000 cys. of clean 
sand from in front of the proposed Hyannis ferry berth area, 
place the material in barges for disposal at the CCBDS and 
expand the berth structures. 

The Federally listed threatened or endangered species which 
may be present at the CCBDS site are: northern right whale 
(including critical habitat), humpback whale, finback whale, 
leatherback sea turtle, loggerhead sea turtle and kemp's riddley 
turtle. The proposed project has the potential to cause the 
following impact to the species/habitat: 

The marine mammals/reptiles, during feeding and breeding 
activities, may be impacted by the discharge of dredge 
material or by the barge traveling to and from the CCBDS. 

We understand that endangered turtles may occasionally use 
the near-shore area. This is not likely to be a problem in the 
dredge area because the applicant will be using a mechanical 
dredge to perform the work. Mechanical dredges are not known to 
impact turtles. 



-2-
The Corps of Engineers has determined that the following 

measure will be implemented through a special condition in the 
permit to avoid impacts: 

Disposal, at the Cape Cod Bay Disposal Site, shall not occur 
between December 31 and September 15 unless an extension is 
coordinated with the various resource agencies and granted. 

Based on the above information, the Corps has determined 
that the above referenced project is not likely to affect the 
whales, turtles or other endangered species or their critical 
habitat. We request that the National Marine Fisheries Service 
concur with this determination. 

Please have your staff contact Mr. Thomas c. Bruha at 617-
647-8058 if further information is required. 

Enclosure 

Copy Furnished: 

Mr. John Bable 
Earth Tech 
196 Baker Avenue 
Concord, Massachusetts 01742 

sincerely, 

William F. Lawless, P.E. 
Chief, Regulatory Division 
Operations Directorate 



DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION. CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02254·9149 

f\ff'l'< IV 
A11(NT;0r< ()r 

1\ove:mber 16, 1994 

Regulatory Division 
CENED-OD-R-1993-01040 

Massachusetts DEP 
Division of Water Pollution Control 
Attn: John Higgins 
1 Winter Street 
Boston, Massachusetts 02108 

Dear Mr. Higgins: 

This is in reference to Section 401 Water Quality 
Certification for reissuance of the Massachusetts Programmatic 
General Permit (PGF). We have recently extended the current PG? 
to December 31, 1994. A copy of the extension and the public 
notice is attached. 

The water quality certification review period for reissuance 
of the PGP started with our written request dated Septernber 12, 
1994. The 60-day review period ends November 11, 1994. Because 
we have extended the current PGP to December 31, 1994, we are 
hereby granting an extension to the water quality certification 
review period to December 9, 1994. We would like to request 
certification and the revised text for the 401 requ~rements by 
that date so that we can mai<e the text char.ges and issue the 
revised PGP with a public notice prior to its effective date of 
January 1, 1995. 

. 
A current, revised draft PGP is attached for your 

informatior.. Changes from the draft provided with the 
certification request have been noted. 

We are finalizing coordination with the federal resource 
agencies at this time and will let you know of any further changes 
as soon as they are made. Final issues to be resolved include 
coordination with the National Park Service on Wild and Scenic 
Rivers, ar.d various recommendations by the federal agencies to 
make either the terms or conditions of the PGP more restrictive. 
None of the changes being reviewed would make the PGP less 
restrict~ve than the attached draft. 



If you have any questions, please contact Monica Stillman at 
(617) 647-8152. 

Enclosure 

Copy Furnished: 

Sincerely, 

lhlliam F. Lawless 
Chief, Regulatory Division 
Operations Directorate 

~. DE? Division of Wetlands and Waterways 
Attn: Carl Dierker 
1 \~inter Street 
Boston, Massachusetts 02108 

tfV]f f 
.DR~ f1' 
o,:~~tP 

tt-l "i -~'1 
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CENED-OD-R 
1993-01040 

DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVIS!ON. CORPS OF ENGINEERS 

424 TRAPELO ROAD 

Vv'ALTHAM, MASSACHUSETTS 02254·9149 

Effective Date: October 31, 1994 
Expiration Date: December 3~, 1994 

1\MENDMEKT TO 
DEPARTMENT OF THE ~{ PROGRAM}~TIC GENERAL PERMIT 

COMMONWEALTH OF MASSACHUSETTS 

The New England Division of the U.S. Army Corps of Engineers 
hereby amends the Massachusetts Programmatic General Permit (PGP) 
issued Aug..:st 2'i, 1993, as follm-;s: 

The current expiration date of the PGP shall be extended tc 
December 31, 1994. 

L)IA)>f1 A-~~} 
William F. Lawless, P.~. 

Chief, Regula=ory Division 
Operations D~rec~orate 
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Monica -

Here are our basic c0111111enta, These are concepts, not exact wording 
we'll leave that up to you. We would :be happy to get together 

to discuss any ot this. 

1. (Condition 9) Projectc located. within corps jurisdiction 
(includes adjacent wetlands per our discussion) on a Cl.esignated W&S 
segment or an official study segment while in active stuCI.y status 
shall not be eligible for the PGP, 

2. Enoouraqa pre-consultation w/ NPS :by applicants, Provide adcireee 
& phone. 

3. List actual segments desiqnate4 or under active study. 

screening procedures for PGP applications upstream or downstream of 
a Cl.esiqnated segment. 

our initial proposal would be to utilize a screening procedure 
similar to the one proposed in your wording, but allowinq for 30 
4 f the NPS to determine whether an individual permit II 

(the additional information qenerated throuqh t~ 
l permit process would ena:ble us to determine whether or 

not a "direct and adveree impact" would result). 

The key issue in developing such a screeninq process is to 
establish reasonable geographic boundaries within which the 
procedure applies. · we propose using the three part screening 
process outlined below, with application to the following areas: 
1) first order tributaries of the designated segments: 2) the 
mainstem above or below the designated segment. 

> no non-reporting (category I) PGP 1 s 

> NPS screening of Category II PGP'e to determine whether an 
individual permit is necessary 

> Encourage pre-consultations 

Thie general policy could be modified by mutual agreement on a 
river-by-river basis if necessary and appropriate. 

Z #!£0£9LV9L~9~ 



I. IDdan;•~~ lp•aiaa. •a ao,1v!~y ia avt~ori1ed under th1a f•n•~al pe~t Wb~oh ~~ 
li~e~y ta ~eopa~isa the aonuinved .Xiacaftoa o! • tbr .. tened o: en~n;e:ed opaoiao or a 
apeeiee p~opoa.a for IUGb dal1fnat1on, •• ida~t~C~~ una.% ~h• Fwdaral Bndanf•~•d lpe~~· 
Act !EIAll or which io lika1y to d&ltEDY or advw~••~Y modify thl 01Ltioa1 b&bitet of a~ 
ap&Oi••l or Which would raault in 1 •tek&" of any threetanad o: and~n;e:ad •peoie• of fi•~ 
cr wildlife, or wh~oh would Eeau1t 1n any other viola~on of aaot~on P of tbe IIA 
pretact~nt threat~ed or en~ngerld 1pao~e• of plant•• ~plioant1 aha4l notlfy the C.rps 
if any l~eted lp&ciea or ctitical babittt nitht Dt affectod or ie 1n tbe v1o~nity of the 
proj•ot and ah1ll not ~erin work vbti~ notifi•d by the d1at~ict en;~nee~ that th• 
zequ1rementl of the lftd&nr•~•d 8paa1&& Act have bean &&tiafied en« that the activity is 
autharilad. Info~m&tloa on tha location vt th:aa~eft&d and •ndanqa~.C apec~•• and their 
c~itic~ habitat can be oDtal~ r~ th• v.e. rlah and Wildlife larviec and Nat~~n•l 
Ma~ine Filh&Z1ea la:~o• (add~••••• and current Maaoachwoatts lia~ at~•~had). 

5. W~l~ and loenio Rive••· M~ activit~ ia avthoriled vnd~r ltl z p I I thll g&naral 
pa~t that oc~z• in a c~onent of th• National W~l- and lc~iQ ~vtr lyet~, or ~n • 
river ofELe~ally d&lifA&ted DY Con;ze11 •• a r!v•r to~ POII~b~a in=lution ~n th• 
oyttem, wbil• thl r~vwr 11 Ln an off!gial that tb11 

in 

lO. rad•••l N•vif&iion P~oj&gt, ~y otru~tul• or WQlk that a»tlna. ~lo&ar to the 
hori•ontal l~~ta ot any earp&' navigation proj.ot •hen • d~•~ance of three time• th• 
pro~eot'a autnoz1~ed depth Ieee et~ached map fat location• of the•• p~ojeotal ahall be 
IUbjac~ to rtmov•l at tna o~at'l &MP•nat pt!or ~o any euture Corpa' dJed;~uq 01 the 
petlo:m.noa of periodi; hYd~~ftaphLg avrveya. 

ll. FediEil Lia=111~y. In 1•au1nq thi• pa~t, the r.deral Government do~t he~ aa~umm 
any :1a»~lity to~ the followinv• (el d&m&i&a to ~be pe~~~ed pro~•ot oz ua•• ~hazeof aa a 
lllvlt of other permitted o: ~npermi~t•d activitla• or trcm nat~r•l cauaeo1 (bl dama~a to 
the permlt~ed ptoj•~t or u••• che~t aa a r••ult of aur:e~t or (utu:• actlv1t1•• 
undertaken by Gt aft b•~alt of the vnit•d Ita~•• ln tht p~lla Lnte&&ltl (o) dama;e1 to 
par1ouo, property, or to other permitte~ at unpermitted aotivitlea or •tructuras caused by 
the aot1v1ty a~o~iled ~y th!l p&rnitl 141 d&li;ft o~ eonatluctiOD dlflai~~•• a••ociatad 
with the pa~tted work1 lel dam&ll e1a1m1 aoaoc!ated with any fut~ze modit~eation, 
avap•n•Lon, o~ ;1vcoat10~ of th11 parmi~. 

1a. -avL;a~ion. There 1hall be DO unreaaonabla int•rfa:enea with naVigation by the 
exlJta~oe or ~•• of th• ae~1v1ty authoril&d har•in, and no att~t 1ha11 ba made by the 
De~~tee to p(evant the full and tra• ua• by t~a pub11e of all navitlble water• at or 
adjacent =o the ao~~vt;y a~tho~ized ~•rain. 

13. Minimtsa=ion. Dileb•rra• of dradf'd or flll mater1a1 into water• of tha United 
Bt•t•• thall b& avo!deO and mln~sed to tha m.xtmwa ewtant pra;ticable. 

l~. wort in We~lando. Heavy equipment w&rkin; i~ wetlanda lh&ll he avoid&d it posaihle, 
&n4 1r raqu1red •hall ha pl&ced on m1t1 to m!nim1•• aoll and var•t&t~on diot~rbanca. 

l~. T~orsry Jill. T~poz•xy fill in watera and watl&nda ~~~ho•ised by th11 f&na.al 
permit (a.f. aeoaao ro&dl, ooff&~&mal •hall be p~eparly a~abLli1&d dvrinq uoc to pravant 
erollan. ~cmporary fill in W.tlande •h•ll be plaaed on ;eetextil• la»~o laid an a~eting 

P• I 
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ACTION PROGRAM 

Key Actions 

Federal replatloa of stream alterations: The Amry Corps of EngiMers will implemeN 
Sec. 404 of rilL C/eflll Water Act, which rtquirts federal approval for any project thai · 
would discharge drtdged or jill material into a river or wetland. 

Regulations governing the Army Corps of Engineers' Nationwide Permit Program (Federal 
Register, November 22, 1991) require inclivlcluaJ rather than nationwide pennits for ali 
proposed projects covered by Section 404 of the Clean Water Act that are • in a component 
of the National Wile! ancl Scenic Rivers System. • In accordance with these regulations and 
the Wild and Scenic Rivers Act, the Corps will, in its review of individual permit 
applications proposed on the segment, specifically consider comments from the NPS 
regarding consistency of proposed projects with the standards set forth in this plan. 
However, it would not be appropriate for the NPS, or the FRCC, to take an active role in 
all Section 404 permitting actlons·in the basin. The Corps and the NPS will work I 

[ ( 

cooperatively to develop a coordination/screening procedure for projeCts authorized under a 
nationwide or regional permit that are beyond the immediate segment but that could 

I 
adversely affect it. 

State water quality certification: The DEP will impleme11lthe warer quality ctnijiCalion 
(V' rtquiremeNs of Sec. 401 of the Clean Water Act for any project affecting the segment's 

G·.~ L.&u.J.(S$ channel, banks, or adjacent wetlands that rtquirts a Clean Water Act discharge permit. 

I cL r :s (;c&:fu.y This responsibility is described in the discussion of DEP's implementation of state and 

1 

1""\(..L\-t~ w/ fo:deral water pollution control statutes under Wuter Qu11llty - Key Actions. 

"{) rc.vJ Local land use regulation: The riverfront towns wi/llmpleme111 and eriforce existing land 
1 \)M\(;'v., ~ regulations that protect the river's channel, banks, and adjacent wetlands. 

(srrMCr lej'JJ 
1 

The natural appearance ancl function of the river's channel, banks. and adjacent wetlands 
r~c~ive strong protection through several local land use reiiJiatlons. The most imponant 
include the River Protection Overlay Districts, floodplain regulations, and wetlands 
regulations. These are discussed in greater detail under Land Management. 
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DEPARTMENT OF THE ARMY 
NEW E:NG:..ANJ DIVISION. CORPS OF ENGINEERS 

424 TRAPELO ROAD 

<lfPI Y ~':: 

lHH',T<ON C.! 

Regulatory Division 
CENED-OD-R-1993-01040 

WALTHAM. "ASSACHUSETTS 02254-9149 

NoveiTber 16, 1994 

Coastal Zone Management 
Attn: Peg Brady, Director 
100 Cambridge Street 
3oston, Massachusetts 02202 

Dear Hs. Brady: 

This is in reference to Coastal Zone Management (CZN) 
consistency co~currence for re~ssua~ce of the ~assachusetts 
Programmatic General Permit (PGP). We have recently extended the 
current PGP to DeceiTber 31, 1994. A copy of the extension and the 
public notice is attached. 

The CZM constistency concurrence review period for reissuance 
of the PGP started with our written request dated Septewber 12, 
1994. The 45-day review period ended October 27, 1994. Because 
we have extended the current PGP to Decenber 31, 1994, we are 
hereby granting an extension to the CZM consistency concurrence 
review period to December 9, 1994. We would like to request 
concurrence and any text changes pertaining to CZM consistency by 
that date so that we can make the text changes and issue the 
revised ?GP with a public notice prior to its effective date of 
January 1, 1995. 

A current, revised dra::'t ?G? is attached for your 
information. Changes from the draft provided with the consistency 
concurrence request have been noted. 

We are ::inalizing coordination with the federal resource 
agencies at this time and will let you know of a:::ty further changes 
as soon as they are made. Final issues to be resolved include 
coordination with the National Park Service on Wild and Scenic 
Rivers, and various recoiT~endations by the federal agencies to 
make either the terms or co:lditions of the ?GP more restrict.ive. 
None of the changes being reviewed wou:i.d ITcake the ?GP ::.ess 
restrictive than the attached dra=t. 



If you have any questions, please contact Honica Stillman at 
(6:7) 647 8152. 

Enclosure 

Sincerely, 

William F. Lawless 
Chief, Regulatory Division 
Operations Directorate Jl_~5 
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1993-01048 

DEPARTMENT OF THE ARMY 
N~W ENGlAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM, MASSACHUSETTS 02254-9149 

Effective ~ate: October 31, 1994 
Expiration Date: December 3~, 1994 

AMENDMENT TO 
DEPA.".TMENT OF THE ARMY PROGRAMJ;IATIC GENERAL PERMIT 

COM!10N1-JEALTH OF JifJ\.SSACHUSETTS 

The New Engla~1d Division of the U.S. Army Corps o:' Engineers 
hereby amends the Massachusetts Progranmatic General Permit (PGP) 
i.ssued August 24, 1993, as fo::.JoHs: 

The current expira:ion date of the PGP shall be extended :o 
December 31, 1994. 

(:)v~' :,{-) .Z. £ct ~~'-V0} 
W2_lliaTI F. Lawless, P.::.. 
Chief, Regula:ory Divieio~ 
Operations Directorate 
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D-OD-R 
1993-01040 

DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02254·9149 

Effective Date: October 31, 1994 
Expiration Date: December 31, 1994 

AMENDMENT TO 
DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT 

COMMONWEALTH OF MASSACHUSETTS 

The New England Division of the U.S. Army Corps of Engineers 
hereby amends the Massachusetts Programmatic General Permit (PGP) 
issued August 24, 1993, as follows: 

The current expiration date of the PGP shall be extended to 
December 31, 1994. 

tJvv~..c~~ 
William F. Lawless, P.E. 
Chief, Regulatory Division 
Operations Directorate 



r.Pir.i 
~ Public Notice 
US Army Corps 
of Engineers 
New England Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

Date: October 4, 1994 
Comment Period Closes: ---------­
File No: 1993-01 040 
In Reply Refer To: Monica Stillman 

NEW ENGLAND DIVISION OF THE U.S. ARMY CORPS OF ENGINEERS, 424 
TRAPELO ROAQ, WALTHAM• MASSACHUSETTS 02254-9149 under Section 10 
of the Rivers and Harbors Act of 1899, and Section 404 of the 
Clean Water Act, hereby extends the Massachusetts Programmatic 
General Permit (PGP), issued August 24, 1993, to December 31, 
1994. This extension is to allow us to complete coordination 
with the Massachusetts Department of Environmental Protection on 
pending revisions to their 401 Water Quality Certification 
regulations. Upon expiration of the current PGP, we expect to 
reissue the PGP with minor revisions, for a five year period. 

If you have any questions, please contact Monica Stillman at 
(617)647-8862 or use our toll free number (800) 343-4789 or (800) 
362-4367 if calling from within Massachusetts. 

SEE REVERSE SIDE FOR 
DETAILS OF EVALUATION 
FACTORS 

~kJ-.• ~,.z_ ~J-tlrA-v 
Christine Godfrey 
Chief, Policy Analysis Branch 
Regulatory Division 



The decision whether to issue a permit will be based on an evaluation of the probable impact of the proposed 
activity in the public interest. That decision witt reflect the national concern for both protection and 
utilization of important resources. The benefit which may reasonable accrue from the proposal must be 
balanced against its reasonably foreseeable detriments. All factors which may abe relevant to the proposal 
will be considered, including the cumulative effects thereof; among those ere: conservation, economics, 
aesthetics, general environmental concerns, wetlands, cultural values, fish and wildlife values, shoreline 
erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food 
production and, in general, the needs and welfare of the people. 

\.'here the activity involves the discharge of dredged or fill material into waters of the United States or 
the transportation of dredged material for the purpose of disposing it fn ocean waters, the evaluation of 
the impact of the activity in the pubt;c interest will also include applicat;on of the guidelines 
promulgated by the Administrator, u.s. Environmental Protection Agency, under authority of Section 404(b) of 
the Clean l.'ater Act, and/or Section 103 of the Marine Protection Research and Sanctuaries Act of 1972 as 
amended. 

Based on his initial review, the District Engineer has determined that little li~elihood exists for the 
proposed wor~ to impinge upon properties listed in or eligible for listing in the National Register of 
Historic Places, and no further consideration of the requirements of the Preservation of Historical and 
Archaeological Data Act of ,974 is necessary~ This determination is based on one or more of the following: 

a~ The permit area has been extensively modified by previous work.. 
b~ The permit area has been recently created. 
c. The proposed activity is of limited nature and scope. 
d. Review of the latest published version of the National Register shows that no presence of 

registered properties or properties listed as being eligible for inclusion therein are in the permit area or 
general vicinity~ 

Presently, unknown archaeological, scientific, pre-historic or historical data may be lost or destroyed by 
work to be accomplished under the requested permit. 

Pursuant to the Endangered Species Act, the District Engineer is hereby requesting that the appropriate 
Federal Agency provide comments regarding the presence of and potential impacts to listed species or its 
critical habitat. 

The initial determinations made herein will be reviewed in light of facts submitted in response to this 
notice. 

The following authorizations have been applied for, or have been, or will be obtained: 

Permit, license or Assent from the State. 
Permit from Local Wetland Agency or Conservation Commission. 

( l 
( l 
c/l \Jater Quality Certification in accordance with Section 401 of the Clean Vater Act. 

The States of Connecticut. Maine, Massachusetts, New Hampshire and Rhode Island have approved Coastal Zone 
Management ProgralliS. Where applicable the applicant states that any proposed activ,ity will coq:tly with and 
will be conducted in a maMer that h consistent with the approved Coastal Zone Management Program .. 
tssuance of a State permit from the appropriate State agency will indicate concurrence with this statement 
of Consistency. 

All comments witt be considered a matter of public record. Copies of \etters of objection will be forwarded 
to the applicant who will normally be requeated to contact objectors directly in an effort to reach an 
understanding. 

THIS IIOTICI' IS lfOT All AIIIHORIZATIOII TO DO lUff 11011[. 

tf you would prefer not to continue receiving public noticesf please check here ( 
portion of the public notice to: U.S. Anmy Corps of Engineers~ New England Division, 
Division, Bldg 108N, 424 Trapelo Road, Waltham, MA 02254·9149, 

and return this 
Attn: Regulatory 

NAME:------------------------------------------------------------------------------

ADDRESS'---------------------------------------------------------------------------



cc:Mail for: Monica J Stillman 

Subject: MAPGP Comments 

From: TIMOTHY L TIMMERMANN 10119/94 11:59 AM 

To: MONICA J STILLMAN 

cc: TIMOTHY L TIMMERMANN 

cc: KAREN KAOAMS 

I offer the following comments on the draft PGP: 
. . . 'c)'lz. >' \ \ '5 

1. On page two under heading C., second paragraph of that sectlon: Thls sectlon 
tells the applicant to submit their NO! and plans to us but does not mention ~o+ 
that if the project is a true category II project it will require 8.5" by 11" 4.....-..._."' 
plans. Not a big deal but we should probably refer the applicant reading this ~ 5P· 
info. at this point to the later section of the document which describes the 
plan requirements for Category II and III authorizations. 

2. Also under heading c., page 2 last paragraph of section: 
ask for a copy of the letter they sent to the MHC instead of 

Why don't we just-~1 >u.io""'t 
a statement? e<t'-u av-< 

3. Page 3 under addtional information required (c): I believe that in this 
section or somewhere in this section the applicant should be informed that 
submerged aquatic vegetation beds (SAV' s) such as eelgrass or widgeon grass- a.d.4..U- It> (.'~r 
should be mapped or delineated for the site. If not submitted with the original 
application delays to the applicant can occur. 

4. Page 3 under additional information required (f): 
mentioned in (e) I think it should also be added into 
omitted from filings we receive. 

Even though the HTL is ~ 
(f) as this is often - a. 

5. Page 4 under #2: May also wish 
(EHW) delineated by applicants for 

to mention that the Etreme High Water mark 0•1,. I11J.J' , 'fi'.Jf 
Chapter 91 purposes may not be the HTL. - :;T ) . _, 

1(..<.<( /U.t • '1<"' ' 
6. Page 6 under #19: The condition as written is clear however it completely 
ignores the issue of spawning or nursery areas for various other water breederS\ k.,;~ 6f' 
such as amphibians etc. If it is left out intentionally then I believe the EA ~ cuwl.'"~<'..,. 
should provide specific direction as to why and also should provide some basis · 
for more intensive review of these areas if a project manager and branch chief ~~ " 
determine that it is necessary. An additional condition could be added or this{, 0 ru.tn'cll'"' 
condition could be clarified to state fish and amphibian spawning or nursery '·~· 
areas. It is important to note that in most cases the overall threat to the tv~tl ~~~~· 
special aquatic sites that support amphibian spawning/nursery activities is <.~C.~>'"'"' i"4'un 
probably greater than that to streams as the streams are always shown on plans ~ ~'~ ~c •~ 
etc. ,.;,..... ,.....,~......., .. 

VU~A-u p<n>1 :•s.u-c ; , 
7. Second Page of PGP Categories chart under (e) Pile Supportes Structures and 
Floats: The revised language adds that no structures or moored vessels are ~~. 
allowed over vegetated shallows or salt marsh. Does this provision include the 
tie up of boats at a~J>t~"-r__:that may create this situation? If not, we should 
state, if so, we should indicate- --=r, 

~ ·~5 <.u' . - ""-...t.LPf ;:,. ~s.. 

Overall, I am a strong advocate of the PGP process and I hope that discussions 
can occur about my comment #6 as I think a better approach can be formulated. 
The rest of my comments are nit picky because I on the whole I found the Draft 
to be really solid. 



Thanks for the chance to comment!!! Tim 

' " 
Co.k . :s:. . 
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Permit No.: 1993-01040 Effective Date: January 1, 1995 
Expiration Date: December 31, 1999 

Applicant: General Public in Massachusetts 

DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT 
COHMONWEALTH OF MASSACHUSETTS 

[10-19-94] 

The New England Division of the U.S. Army Corps of Engineers hereby issues a 
programmatic general permit that expedites review of minirr.al impact work in 
coastal and inland waters and wetlands within the Commonwealth of 
Massachusetts. Activities with minimal impacts, as specified by the terms 
and conditions of this general permit, are either non-reporting (provided 
required local and state permits and required state certifications are 
received), or are to be screened by the Corps and federal resource agencies 
for applicability under the general permit. The Corps individual permit 
review process, and activities exempt from Corps jurisdiction, are not 
affected by this proposal. 

Activities covered by this general permit include work and structures that 
are located in, or that af.fect,' navigable waters of the Uro.ited States 
(regulated by the Corps under Section 10 of the Rivers and Harbors Act o:' 
1899), as well as the discharge of dredged or fill material into waters of 
the United States (regulated by the Corps under Section 404 of the Clean 
Water Act). 

Procedures 
A. State and Local Approvals 

For projects authorized pursuant to this general permit, when the 
following state approvals are also required, they must be obtained in order 
for this general permit authorization to be valid (applicants are responsible 
for ensuring that all required state licenses and approvals have been applied 
for and obtained) : 

(a) A Final Order of Conditions under the Wetlands Protection Act (WPAI 
(MGL c. 13: Section 40) must be obtained for activities subject to 
jurisdiction as defined in 310 CMR 10.02. 

(b) A waterways license or permit under MGL c. 91, from the Massachusetts 
Department of Environmental Protection (DEP) Division of Waterways must be 
obtained for activities subject to jurisdiction, as defined in 310 CMR 9.05. 

(c) For work in Corps jurisdiction involving a discharge to waters of the 
U.S., an individual 401 water quality certification (WQC) 1 must be obtained 
from the Massachusetts DEP before work can proceed pursuant to this general 
permit for the following circumstances: [This wi~~ be changed per 401] 

1. proposed work that is not subject to the WPA (310 CMR 
10.00) but does require a 401 ~later Quality 
Certification and proposes the loss of bordering 
vegetated wetlands, land under water, or federal non­
state wetland (e.g., \'lPA exerr.ptions); 

2. any project intended to create a real estate 
subdivision for which a Notice of Intent is submitted 
on or after October 1, 1992; 

3. Any project which will result in the loss of more than 
5,000 square feet of bordering vegetated wetlands or 
land under water; 

{1) See MGL c. 21 Sections 26 - 53 and regulations at 314 CMR 9.00 1 as supplemented by the 
Inter~m Guidance effect~ve 10/l/92. 



10-08-1994 06:10 617 292+5721 

Mr. William Lawless 
Chief, Regulatory Division 
u.s. Army Corps of Engineers 
424 Trapelo Road 
Waltham, MA 02254-9149 

Dear Mr. Lawless: 

MASS. DEP / BOSTON LEGAL P.02/02 

October 6, 1994 

Aa you know, tha Massachusetts Programmatic General Permit 
(l?GP) expires on October 31, 1994. The Department of Environmental 
Protection requests that the Corps extend the PGP until December 
~l, 1994. The purpose of this extension is to achieve coordination 
with the projected effective date (January 1, 1995) of the 
Department's 401 Water Quality Certification Regulations. 

The Corps, DEP, the Office of Coastal Zone Management, and 
other federal resource agencies have engaged in the cooperative 
effort of developing the PGP for the paet two years. The 
Department has simultaneously been revising its 401 program to 
increase environmental protection while reducing procedural 
requirements wherever possible. The Department believes that a 
concurrent schedule will minimize the inevitable confusion that 
accompanies regulatory change, while providing our agencies the 
opportunity to jointly publicize this streamlining effort. 

The Department looks forward to a concurrent commencement 
of the PGP and the 40~ regulations. Please let me know if you have 
any questions. 

cc: Chris Godfrey, COE 

Carl Dierker 
Director, Division of 
Wetlands & Waterways 

Robert Golledge, Pamela Harvey, DEP 
Margaret Brady, Lois Bruinooge, CZM 
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CENED-OD-R September 16, 1994 

MEMORANDUM TO THE FILE: MA PGP 1993-01040 
SUBJECT: Reissua~ce 

FROM: Monica Stillrctan 

1. Chris Godfrey and I met with Peg Brady and Lois Bruinooge of 
MA CZM, and Pam Harvey and Bob Golledge of MA DEP to discuss 
revisions to the MA PGP and WQC and CZM consistency. 

2. General Items: 

a) 401 regulations effective date moved to January (401 advisory 
committee meetings scheduled for Sep. 30 and Oct. 14 to discuss 
public comments). We asked DEP to provide us with the likely text 
changes for the PGP. However, they believe it will be most 
effective to issue the PGP at the same time that the new 401 
regulations become effective. Therefore they asked us to extend 
the current PGP until that time. 

DEP expects to have 11etland delineation changes effective 
sometime spring 1995, but the new regulations should be published 
prior to that. 

b) We will schedule a joint press release, and possibly a press 
event, through the Governor's office, for sometime early in 
January. [Chris will let me know if Col. W·i'Lliams or Col. Durham 
should attend. ~ will then inform the front office and PAO, and 
get a contact for DEP, CZM, and MA Exec. Sec.) 

c) Spot-checking: results frorr. first round conducted last spring 
were generally very favorable. Cat. I work is as we expected. 
The difference in Federal and State delineation remains a 
substantial problem, with Federal impacts u:r:der Cat. I projects 
typically unknown. There remains a :minor problem with Cat. I 1-1ork 
that is not clearly s:.ngle/complete projects, and/or where all 
project impacts are not clear. 

Karen Adams will be overseeing spot-checking on a regular 
basis with relssuance of the PGP. We will not need to conduct 
another chec~ until reissuance. The schedule may be one spot­
check at each regional office every 6 :months. 

d) Other issues to resolve prior to reissuance: 

- Several NMFS concerns; I will provide CZM the wording for 
the condition about storage of floats, seasonal structures above 
mean high water/salt marsh (provide to DEP for Ch. 91 to use). 
NMFS concerr~s with eelgrass; DEP /DE:M currently maki:-tg an eelgrass 
:map for the state, will likely take 2 - 3 years to complete. CZM 
agrees that eelgrass/moori:-tg concerns for private moorings would 
best be handled through regio:-tal planning mechanisms, rather than 
case by case (e.g., HMPs). 



Vernal pools; condition 19 on spawning reworded. 

DEP favors no exceptions to 1 acre threshold, for limited 
projects or any other work. There are too many special interests 
to provide exceptions. 

e) CZM: I explained two items that should be clarified with 
regard to CZM consistency and PGP: 

We wo·uld like to specify more clearly for applicants when 
they do/do ~ot need to apply to CZM under PGP. 

We need latitude to fit minimal-impact •r~ork under the PGP; 
we have been locked into IP review on some projects because of CZM 
concerns. 

It was decided that CZM would provide an expanded list of 
projects they would like to "scree~· under Cat. II (coastal 
armoring o~ly listed i~ draft) . They would also like to 
participate in JP. This would give them the opportunity to let us 
know if they will be requiring an individual consistency review 
for a Cat. II project, and/or provide us with modifications or 
conditions that would make the work appropriate for a waiver. 
cat. I would be waived for CZM. They will have to review the 
draft i~ more detail to provide us a list of Cat. II projects of 
concerr:. 

I asked if there was a difference from their perspective with 
Corps issuance of a~ IP or a procedural de~ial. They respo~ded 
that they can't condition CZM consistency concurre~ces. The joint 
coordination with CZH will take care of this problem. Joint 
coordination will also tighten the links between our programs. 

f) Next steps: 

- DEP to review PGP text, let me know likely changes for 401. 

- CZM to provide Cat. II projects t~at may require individual 
consistency rev~ew. 

I will provide CZM and DEP with langc1age for condition on 
float storage. 

- Arrange press release/eve~t for first week of Jan. 

- Issue PN extending current PGP. Get exact date from DEP. 

- Complete coordination with Federal agencies; get draft to 
agencies and Branch A. 

- Spot-checking information/stats to Karen Adams. 

- Draft EASOF for reissuance. 



RfHf TO 
ATTfkHON {)' 

Regulatory Division 
CENED-OD-R 

Massachusetts DEP 

DEPARTMENT OF THE ARMY 
NEW ENGlAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM, MASSACHUSETTS 02254·9149 

September 12, 1994 

Division of Water Pollution Control 
Attn: John Higgins 
1 Winter Street 
Boston, Massachusetts 02108 

Dear Mr. Higgins: 

I am writing to transmit the draft, revised Massachusetts 
Programmatic General Permit (PGP), and to request that your agency 
issue Water Quality Certification for the PGP in accordance with 
Section 401 of the Clean Water Act. We anticipate including 
revisions to the section on 401 water quality certification 
requirements, based on the pending revisions to your regulations. 

We would like to reissue the PGP prior to expiration of the 
current PGP, on October 31, 1994. Therefore, your timely review 
would be greatly appreciated. Please also provide, as soon as 
possible, the necessary revisions to the 401 water quality 
certification requirements for the text of the PGP. 

Please contact Monica Stillman at (617) 
any questions. Thank you for your continued 
matter. 

Sincerely, 

647-8152 if you have 
assistance in this 

William F. Lawless, P.E. 
Chief, Regulatory Division 
Operations Directorate 

Enclosure 



DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION. CORPS OF ENGINEERS 

424 TAAPELO ROAD 

llEFLY 10 
ATI(/<fl:y.;(' 

Regulatory Division 
CENED-OD-R 

WALTHAM. MASSACHUSETTS 02254·9149 

September 12, 1994 

Coastal Zone Management 
Attn: Peg Brady, Director 
100 Cambridge Street 20th Floor 
Boston, Massachusetts 02202 

Dear Ms. Brady: 

I am writing to transmit the draft, revised Massachusetts 
Programmatic General Permit (PGP), and to request your 
determination of the concurrence of this PGP with the 
Massachusetts Coastal Program. The Corps of Engineers believes 
that the activities to be authorized under this PGP comply with 
and will be conducted in a manner consistent with the 
Massachusetts Coastal Management Program. 

We met with ,Jane Mead this past summer to discuss proposed 
changes to the PGP that will streamline the review process for the 
Corps and for applicants. It has been our goal throughout the 
trial period of the PGP to develop the clearest, simplest 
guidelines possible for permit applicants, to let them know what 
permits and approvals are necessary for particular projects. 

Based on the language CZM is currently using for MEPA 
comments, it appears that CZM is already waiving federal 
consistency review for projects that qualify for the PGP. We 
would like to specify so in the text of the PGP so that applicants 
know that as long as they qualify for the PGP, they do not need an 
individual CZM consistency concurrence. 

We are proposing to change the status of coastal armoring 
projects in the PGP, to allow screening for new armoring projects. 
This is to allow coastal armoring of minimal size and/or impacts 
to be authorized by the Corps under the PGP. One proposed 
solution (incorporated in the enclosed draft) is to provide your 
office with the opportunity to review proposa~s for new coastal 
armoring, and respond to the Corps if you have concerns. An 
individual CZM consistency concurrence would be required for those 
projects, and the Corps would issue a procedural denial. In 
keeping with the overall goals of the PGP, this will ensure that 
projects of concern receive the appropriate level of review, while 
minimizing duplication of review. 



' l 
• 

Most of the remaining changes to the PGP are minor text 
revisions. All changes from the current PGP have been noted in 
one of the enclosed copies. 

We would like to be able to issue the revised PGP 
expiration of the current PGP, on October 31, 1994. 
your timely review would be greatly appreciated. 

prior to 
Therefore 

Please contact Monica Stillman at (617) 647-8152 i.f you have 
any questions, and thank you for your continued assistance on this 
matter. 

Enclosure 

Sincerely, 

~~a~~;~a~~ 
Chief, Regulatory Division 
Operations Directorate 
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( /' ( f! 
IN' ·rm~t.lnd'fe ./h.#e£ 

:1Jc~n. ,//la:,;achr~UitJ ( 22f12 
COASTAL ZONE 

MANAGEMENT 

To: 
From: 
Date: 

Re: 

MEMORANDUM 

. . . I. --tv:' Jan Re~tsma, Dl.rector, MEPA Un~t , )-~ 
Margaret M. Brady, Director, MCZ!fj \..· _. , 
August 23, 1994 J [, 
EOEA # 10088 Clark license existing pier & seawall; 
Falmouth 

The Massachusetts Coastal Zone Management (MCZM) Office has 
completed its review of the above-referenced Environmental 
Notification Form (ENF), noticed in the Environmental Monitor dated 
August 23, 1994, and does not have any comments on the project as 
proposed. 

If these structures were built prior to December 18, 1968, they may 
be eligible for the US Army Corps of Engineers (ACOE) 
grandfathering program, in which case no MCZM federal consistency 
review is required. If built or repaired after December 18, 1968, 
these structures may be eligible for an A(:OE: programmatic general 
permit (PGP). If.so, MCZM has reviewed the PGP and found it 
consistent with its e·nrorcearlle~program polic.ies, and thererore the 
applicant··may presume that the project is consistent after all 
other applicable state licenses and permits have been obtained. 
However, if an individual ACOE permit is required for this project, 
the applicant must complete the MCZM federal consistency review 
process. Questions regarding this process may be directed to Jane 
W. Mead, MCZM Project Review Coordinator, at 617 - 727-9530 x418. 

MMB/JWM 

cc: Karen Kirk Adams, Chief 
Regulatory Division, us Army Corps of Engineers 

John Simpson, section Chief 
Waterways Regulation, Massachusetts DEP 

Elizabeth Kouloheras, section Chief, 
Southeast Regional Office, Massachusetts DEP 

Pam Rubinoff 
MCZM Cape Cod Regional Coordinator 
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MA PGP Final Actions 

August 24, 1993 -August 24, 1994: 

# Issued Ave. t (days) 

Cat I: 389 
Cat II: 171 
Total: 560 

17 
20 

Cat. I: at least 106 were amnesty projects 
Fill: 15.58 acres filled (includes some atf and repair fill) 

Cat. II: 28.46 acres (includes some atf and repair fill) 

8/24/92 - 8/24/93: 8/24/93 - 8/24/94: 

NWPs .......... 180 Cat. I ......... 389 
Proc. Den ..... 154 Cat. II ........ 171 
GPs ............ 52 
LOPs ........... 43 Total .......... 560 
MA LOPs ........ 45 

Total ......... 474 

IPs ............ 44 (8.4.%) IPs ............. 20 (3.4%) 
Denials ......... 3 (0.5%) Denials .......... 2 (0.3%) 

Total Actions.521 Total Actions .. 582 



MA PGP Spot-Checking 
Central Region: 8/24/93 - 3/8/94 

Monica Stillman and Karen Adams 
Phil Nadeau, DEP 

stats: 
< 5,000 s.f. 

#: 15 
# Checked: 13 
# Corps files: 2 

Total Fill: 

~ubdiv. 
7 
7 
2 

OR}! 
3 
3 
1 

];)<:emption 
1 
1 
0 

22,785 s.f. replicated 

TQtal 
26 
24 

5 

DEP report: 14,866 s.f. filled 
File check: '14, 158 s.f. filled 20,125 s.f. replicated 

(recorded-may be more) 

Driveway to access upland ................ 7 
Utility line ............•••.........•••.. 1 
Other fill ......•........................ 1 (boat ramp extension) 
Pond constructionjmaintenance ............ 2 
Repair ;rehab ............................. 5 
No jurisdiction ..........•............... 1 (pond drawdown) 
Subdivisions (residential) .............•. 8 

Single/Complete: 

No ............• s (2 appear would still meet cat. I) 
Why: Potential for other phases, lot fill, temporary fill. 

Wetland Information in file: 

Yes~~~-. ......... 10 
What: Vegetation lists, soil survey or soil info from site. 
Typically insufficient information to verify wetland boundary 
andjor federal wetlands. 

SUll\mary: 

* Spot-checked 92% of Cat. I files. 

* Most are what we expected for Cat. I: minimal impact work that 
meets Cat. I provided delineation is accurate. · 

* Problem with wetland delineation. 
the files to determine if wetland 
if they meet federal criteria. 

Insufficient information in 
boundaries are correct, and 

* Problem with singlefcomplete. Insufficient information in 
one-third of the files to determine if there will be 
additional wetland/waterway impacts. 

* Corps file for DEP < 5,000 when total impacts (temp+ perm) 
exceeded s,ooo; Corps file is pending Cat. II. 

* DEP summary reports inaccurate: # of final actions, calc. of 
total fill; spot-check as many files as possible. 



[5] From: KAREN K ADAMS 8/11/94 2:45PM (1555 bytes: 23 ln) 
To: MONICA J STILLMAN 
Subject: mise 
------------------------------- Message Contents -------------------------------

PLease remember to have the RAMS req'd field reports in the 
file and now also the nonfilmable items list before you give 
me the file to sign off. Also the PGP II files should have 
public notice quality plans. We have to be able to do 
compliance inspections, etc on these just as we would for an 
IP. Reduced plans are not allowed, we must have correct 
scale. Its not the margins and format that's important, its 
the information and clarity. 
Real Estate has asked that we have each Branch specify one 
person only to use the fullsize plan copier. Mia has been 
designated. We should not normally be copying full size 
plans to provide to the agencies. complete sets should be 
provided by the applicant. If Pm's want to make 8x11 copies 
of the fullsize plans, they are taking on the responsiblity 
from the agent of making sure they are acceptable. My 
suggestion is that when you request the SHPO letter you also 
request PN quality plans. The truly small projects are now 
Cat I and as an application is not required, there are no 
plan requirements. 

Manica-I'm getting lousy plans as agents try to rush thru PGP 
projects. I'd prefer to make Bx11 plans (PN quality) 
required in the PGP text. 

k._·:fU.,<'~ t.l.LaA ,NJfVVt:UiJc.(~ 

'p~· 



REf'LY TV 
AnENTtON 0' 

Regulatory Division 
CENED-OD-R-1993-01040 

DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION. CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02254·9149 

August 5, 1994 

Conservation Law Foundation 
Attn: Eleanor M. Dorsey 

Grace I. Perez 
62 Summer Street Room 2006 
Boston, Massachusetts 02110-1008 

Dear Ms. Dorsey and Ms. Perez: 

This is to acknowledge your letter concerning proposed changes 
to the Massachusetts Programmatic General Permit (PGP). I 
sincerely apologize for the delay in acknowledging receipt of your 
comments. We have agreed with the Massachusetts DEP to delay 
implementation of the revised PGP to more closely coincide with 
implementation of their revised 401 regulations. This has given 
us more time to complete our evaluation of the revisions. We 
currently anticipate reissuing the PGP this fall with an effective 
date that closely corresponds to the DEP · s effective date for 401 
regulations. 

We thank you for taking the time to express your opinion on 
the proposed changes. Your letter has been made part of the 
official file and your views, along with all other comments 
received, will be carefully weighed in determining what action is 
in the best public interest. 

If you have any questions about the status of the PGP, or 
wish to discuss any element of the PGP and the proposed revisions, 
do not hesitate to contact me at (617) 647-8862. 

Sincerely, 

Monica J. Stillman 
Senior Project Manager 
Regulatory Division 



DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02254·9149 
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August 5, 1994 

Regulatory Division 
CENED-OD-R-1993-01040 

Coastal Advocacy Network 
Attn: Mason Weinrich, Chair 
c/o Massachusetts Bays Program 
100 Cambridge Street Room 2006 
Boston, Massachusetts 02202 

Dear Mr. Weinrich: 

This is to acknowledge your letter concerning proposed changes 
to the Massachusetts Programmatic General Permit {PGP). I 
sincerely apologize for the delay in acknowledging receipt of your 
comments. We have agreed with the Massachusetts DEP to delay 
implementation of the revised PGP to more closely coincide with 
implementation of their revised 401 regulations. This has given 
us more time to complete our evaluation of the revisions. We 
currently anticipate reissuing the PGP this fall with an effective 
date that closely corresponds to the DEP's effective date for 401 
regulations. 

We thank you for taking the time to express your opinion on 
the proposed changes. Your letter has been made part of the 
official file and your views, along with all other comments 
received, will be carefully weighed in determining what action is 
in the best public interest. 

If you have any questions about the status of the PGP, or 
wish to discuss any element of the PGP and the proposed revisions, 
do not hesitate to contact me at {617) 647-8862. 

Sincerely, 

Monica J. Stillman 
Senior Project Manager 
Regulatory Division 



DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM. MASSACHUSETTS 02254-9149 
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August 5, 1994 

Regulatory Division 
CENED-OD-R-1993-01040 

Commonwealth of Massachusetts 
Aeronautics Commission 
Attn: Stephen R. Muench 

Armand J. Dufresne 
10 Park Plaza Room 6620 
Boston, Massachusetts 02116-3966 

Dear Mr. Muench and Mr. Dufresne: 

This is to acknowledge your letter concerning proposed changes 
to the Massachusetts Programmatic General Permit (PGP). I 
sincerely apologize for the delay in acknowledging receipt of your 
comments. We have agreed with the Massachusetts DEP to delay 
implementation of the revised PGP to more closely coincide with 
implementation of their revised 401 regulations. This has given 
us more time to complete our evaluation of the revisions. We 
currently anticipate reissuing the PGP this fall with an effective 
date that closely corresponds to the DEP's effective date for 401 
regulations. 

We thank you for taking the time to express your opinion on 
the proposed changes. Your letter has been made part of the 
official file and your views, along with all other comments 
received, will be carefully weighed in determining what action is 
in the best public interest. I have also received copies of the 
GEIR prepared for airport tree clearing projects and am currently 
reviewing that document and your comments. 

If you have any questions about the status of the PGP do not 
hesitate to contact me at (617) 647-8862. 

Sincerely, 

Monica J. Stillman 
Senior Project Manager 
Regulatory Division 



Regulatory Division 
CENED-OD-R-1993-01040 

DEPARTMENT OF THE ARMY 
NEW ENGLAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM, MASSACHUSETTS 02254-9149 

August 5, 1994 

Save the Harbor save the Bay 
Attn: Jodi Sugerman, Policy Director 
25 West Street 
Boston, Massachusetts 02111 

Dear Ms. Sugerman: 

This is to acknowledge your letter concerning proposed changes 
to the Massachusetts Programmatic General fermit (PGP). I 
sincerely apologize for the delay in acknowledging receipt of your 
comments. We have agreed with the Massachusetts DEP to delay 
implementation of the revised PGP to more closely coincide with 
implementation of their revised 401 regulations. This has given 
us more time to complete our evaluation of the revisions. We 
currently anticipate reissuing the PGP this fall with an effective 
date that closely corresponds to the DEP's effective date for 401 
regulations. 

We thank you for taking the time to express your op~n~on on 
the proposed changes. Your letter has been made part of the 
official file and your views, along with all other comments 
received, will be carefully weighed in determining what action is 
in the best public interest. 

If you have any questions about the status of the PGP, or 
wish to discuss any element of the PGP and the proposed revisions, 
do not hesitate to contact me at (617) 647-8862. 

Sincerely, 

Monica J. Stillman 
Senior Project Manager 
Regulatory Division 



'<l::h£ C!Iommontn.ealtq of ~Bct.cqus.etts 
AERONAUTICS COMMISSION 

July t 4, 1994 

U.S. Army Corps of Engineers 
Ms. Monica Stillman 
Regulatory Division 
424 Trapelo Road 

I 0 Park Plaza. Room 6620 
Boston. Massachusetts 02116-3966 

Waltham, Massachusetts 02254·9149 

RE: Vegetation Removal in Wetlands GEIR 

Dear Ms. Stillman: 

DlRECJ'Oft'S OFFlCE 
(617) 973-8881 

FACSIMD..E 
(617) 973-8889 

CHAIRMAN 
SHERMAN W. "WHIP" SALTMARSH, Jl<. 

VICE CHAIRMAN 
JAMES M. SLATTERY 

COMMISSIONERS 
HENllY 1. CROUSE 

JAMES C. FULI.ERTON 
WILl.lAM "T' THOMPSON 

As luck would have it, I found the very last copy of Volume 2 of the GEIR so I have 
enclosed It along with Volume 1. 

I think you will agree with me that from a sound environmental planning perspective, the 
GEIR specifies state of the art methodology and procedure. 

I thank you for giving my comments due consideration and I hope that your reading the 
GEIR will give us each some common ground upon which to continue discussion of these issues. 

I look forward to meeting with you and your colleagues to discuss the Commission's 
request to modify the PGP so that Massachusetts airports can come into compliance with the 
FAA's safety regulations without undue delay. 

Sincerely, 



Zlrh.e (f(ommonfn.eru~ of<~ll!tmnm.dttm.eits 
AERONAUTICS COMMISSION 

10 Park Plaza. Room 6620 
Boston, Massachusetts 02116-3966 

June 28, t 994 

U.S. Army Corps of Engineers 
RegulatorY Division 
424 Trapelo Road 
Waltham, Massachusetts 02254·9149 
Attn: Ms. Monica Stillman 

RE: File # 1993-01040 Proposed Mass. PGP Amendments 

Dear Ms. Stillman: 

DlR.ECTOR'S OPACE 
(617) 973-8881 

fACSIMILE 
(617) 973-SSS9 

CNAIRMAN 
SI!ERMAN W. "WHir SALTMARSH, JR. 

VICl\ CIIAJRMAN 
JAMES lol. SI.ATIERY 

COMMISSIIliii!R 
I!I!NRY J. CROUSE 

JAMES C. FUllERTON 
WIJ...UAM T lHOMPSON 

This Jetter is in support of the letter dated May 25, 1994 from Mr. Stephen R. 
Muench, the Acting Executive Director of the Mass. Aeronautics Commission (MAC) 
wherein he requests that the airport tree clearing limited projects () be recommended for 
placement in the CategorY II • Screening permit program. 

I am a consulting environmental planner with the MAC responsible for 
implementing its vegetation management program for public use airports. During my 
involvement In this important project I have had the opportunity to discuss these types of 
projects with several knowledgeable and concerned parties, including Stephen Muench of 
MAC, Deborah Hadden of COM (the project manager for the GEIR project), Bob 
Golledge of DEP, and Laurie Cullen of Massport. These are all responsible professionals 
who share a deep concern for the sometimes competing interests of public safety and our 
natural environment. My association with their thoughtful perspectives on the subject 
has led me to conclude the following: 

The tree clearing In wetlands limited projects should be placed In the Categocy I 
permit class wherein they would not require review !>y the Corp~. Althour.l> this 
recommendation may appear "radical" at first glance, I assure you it is not. 

These projects are clearly motivated by concern for the public safety, and timely 
Implementation of these projects could avoid potential emergencies not unlike the dam 
safety and hazardous materials limited projects. However, unlike the dam safety or 
hazardous materials limited projects, the tree clearing limited projects must be conducted 
under the strict goldelines of a GEIR 1 approved by the SecretarY of Environmental Affairs 
(EOEA) which outlines in exhaustive detail a comprehensive planning program assuring 
the highest possible degree of environmental safety when strictly foUowed. 

Iiru, and for obvious reasons, the problem of vegetation penetrating critical airspace 
is a public safety problem, both for the persons on the aircraft itself and for those on 

1 final Generic Environmental Impact Report (GElR) for Vegetation Removal in Wetlands at Public Use Airports, EOEA 
No. 8978, by Camp Dresser & McKee, Inc., Cambridge, MA for (he Massachusens AE!ronautics Commission and 
Massachuse[ts Pon Authority, 1993. 



the ground who could potentially be Impacted. In your May 3rd Public Notice, the 
rationale behind recommending the placement of the dam safety and cleanup of oil 
and/ or hazardous materials limited projects In Category II Is clearly public safety. The 
Notice states In part, "The basis for this recommendation Is that these types of 
projects warrant a quick response from the Corps for safety concerns." The Notice 
goes on to say that the DEM dam safety program, " ••. seeks to Identify dam safety 
problems before they pose an emergency situation.", and the hazardous material clean 
up program, " ••• ties into the DEP regulations •.••• where there Is a significant risk to 
health, safety, public welfare or the environment." 

33 CFR 320.1 (a) states, in part, "As a result of several new laws and judicial 
decisions, the program has evolved to one Involving the consideration of the full 
public interest by balancing the favorable Impacts against the detrimental Impacts. 
This is known as the 'public Interest review'.", and 33 CFR 320.4 (a) further 
supports a balancing of those Interests, and goes on to define them as Including 
"safety" and "the needs and welfare of the people." 

Consider further, that a principal element in EOEA and DEPs decision process to 
require and participate in the GEIR process, Is the fact that without the regulatory 
change prompted by the GEIR, the Mass. Aeronautics Commission was forced to seek 
waivers from the Mass. Wetlands Protection Act (the Act) in a majority of its tree 
clearing projects. Since a criteria for obtaining a waiver is the provision of, 
" ... evidence that an overriding public interest is associated with the project ... ", it 
became clear that EOEA would need to either provide the waivers or participate In 
the continuation (through legitimate regulatory delays) of a serious public safety 
problem. Since public safety il an "overriding oublic interest" the agencies sought 
and achieved a reasonable resolution through the GEIR process which provides 
adequate safety for both the environment and the public. 

It is the position of the MAC and the FAA that safety at airports is an "overriding 
public interest" and obstructions to certain critical airspace creates a situation which 
requires "a quick response from the Corps for safety concerns"; poses "a slgniftcant 
risk to public safety"; and should be rectified before they "pose an emergency 
situation". 

The rationale applied to justify the placement of these other limited projects into 
Category II is reasonably and undeniably applicable to the tree clearing limited 
projects. 

Second. the GEIR does Incorporate the latest scientific thinking and planning 
procedures on minimizing the effects of these types of projects on the environment. 
Consequently, all projects which adhere strictly to the recommendations of the GEIR 
are deservedly considered to have produced plans which are comprehensive and the 
most effective in their ability to protect wetland resources and minimize untoward 
impacts. 

The Secretary of Environmental Affairs as well as the Department of Environmental 
Protection have given their approval of the processes and procedures outlined in the 
GEIR because they do represent the "state of the art" with regard to their 
consideration of the environment. Given this, what more would an additional review 
produce? It simply does not seem reasonable that an additional revi- of a limited 
project plan would prove productive from either an environmental assessment or 
mitigation perspective. 
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Approval of the "limited project" provision does not reduce the scope or 
comprehensiveness of a project's environmental review. It merely authorizes the local 
conservation commission to permit such an activity llfifi it has been satisfied that all 
environmental concerns have been fully addressed ;md all feasible mitigation measures 
will be taken. It is not unreasonable to conclude that additional review of such a 
project will most likely be limited to producing redundancy. 

It was recommended to me that a maximum project area "threshold" be 
established as part of a proposed permit category change. After considerable thought, I 
do not feel that such a "threshold" would serve any useful purpose from an 
environmental Impact perspective mainly because the size of a project cannot be directly 
correlated to its potential environmental Impacts. For example: The removal of 7 acres 
of trees in a i 0 acre red maple swamp will dearly have a more significant impact on the 
environment, including wildlife habitat functions and values, than the removal of 1 acres 
of trees in a 200 acre red maple swamp. Although the establishment of an upper 
"threshold" limit would !l.IIJ!Dl to add protection, it clearly would not serve such a 
purpose well. 

In addition, the GEIR was purposefully evaluated using the assumption that the 
maximum potential amount of wetlands at airports would be Impacted by these projects. 
But, it is commonly and reasonably felt that the potential amount of wetlands to be 
actually affected by these projects will be signlftcantly less than the GEIR assumed. The 
methodologies and procedures outlined in the GEIR were directly related to this 
assumption, hence the inclusion of the extensive alternatives analyses required. If only a 
few acres of wetlands across the state had been assumed, it would have been unlikely that 
such extensive mitigation measures would have been prescribed. This being the case 
then, the GElR requirements are dearly based on the maximum potential environmental 
impaccs, and the Introduction of a "threshold" requirement would not produce 
environmental benefit 

Lastly, the taxpayer Is absorbing the high cost of permitting these projects and 
where further review may not yield any further benefit beyond that which is gained from 
the Initial planning performed under the guidance of the GElR, why further burden the 
taxpayer with the additional expense? 

The problem of vegetation penetrating critical airspace also represents a serious 
potential economic detriment to the airport, the local, regional and state economies. 
When any natural or man·made object penetrates certain critical airspace, the safety of 
that airspace is compromised. Since FAA and MAC rules require that certain critical 
airspace remain free of obstructions, for obvious reasons, airspace which Is obstructed ~ 
in violation of these rules. The consequences to this can be onerous at best and 
catastrophic at worst. 

Many of the airportS in need of tree dearing projects are owned and operated by 
local cities, towns or a county governmental unit. In all these cases, they rely heavily on 
MAC and FAA funding for their safety, maintenance and capital Improvement needs. 
This funding is in jeopartly as long as the airport violates the no-obstruction rules. It is 
common knowledge that the finances of most Massachusetts cities and towns are severely 
stressed, and without FAA and MAC funds many airports cannot afford to pay for their 
own maintenance or improvements. In effect, they could be "put out of business". 
Without belaboring the point, such a situation could have serious implications for the 
health of the local, regional and state economies. 
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For all these reasons, I urge you to consider placing the tree clearing in wetlands 
limited project in the Category I Permit category. It is my sincere belief that such an 
action would not be detrimental to the environment, but beneficial to the public safety 
and responsive to the taxpayer. 

I would be pleased to meet and discuss my perspectives on these issues at your 
invitation. Should you desire any further information or assistance with this matter, 
please feel free to call upon me at 617-973-8890. 

Sincerely, 

cc: Stephen R. Muench, Acting Executive Director 
Karen Kirk Adams, ACOE 
Laurie Cullen, Massport 
Deborah Hadden, CDM 
Robert Golledge, DEP 
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June 21, 1994 

Monica J. Stillman 

COASTAL ADVOCACY NETWORK 
c/o Massachusetts Bays Program, 100 Cambridge Street, Room 2006, 
Boston, MA 02202, phone: 1-800-447-BAYS,fax:(617) 727-2754 

U.S. Army Corps of Engineers 
New England Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

RE: F!le No. 1993-01040- Modifications to Mass. Programmatic General Permit 

Dear Ms. Stillman, 

The Coastal Advocacy Network ("Network") consists of local and regional environmental advocacy 
and educational organizations from the communities surrounding the Massachusetts and Cape Cod 
Bays. The Network is dedicated to the protection and restoration of marine and coastal resources 
and achieves its advocacy positions through a consensus process. 

We are writing to you with respect to the changes proposed to the Massachusetts Programmatic 
General Permit (PGP). We realize that the formal comment period for the proposed modifications 
to the PGP ended on June 1. Unfortunately, the Network only became aware of the proposed 
changes after the deadline had passed. We hope that you will still take our comments into 
consideration. 

We believe the proposal to alter the way dredging projects are viewed under the PGP has 
the potentiaJ for serious negative environmental impact to Massachusetts and Cape Cod 
Bays. We believe this potential threat merits close examination by the Corps of Engineers ("Corps") 
and appropriate changes to the plans prior to fmalizing the new PGP. We are, therefore, submitting 
the following comments. 

Under the present PGP, any dredging project involving open water disposal or affecting speci::l 
aquatic sites falls into Category III, i.e. an individual permit review is required. The proposed 
modifications would allow new dredging projects up to 10,000 cubic yards and aJI maintenance 
dredging to forego the currently mandated public notice and comment process. In addition, they 
would also allow ocean disposal, as long as the Corps and the EPA have determined the suitability 
of the material for open ocean disposal. We do not believe that the disposal of large quantities of 
materials, some of which will contain elevated levels of contaminants, constitutes "minimal-impact" 
work," as stated in the Corps' public notice. 

The Network is particularly troubled by the focus on the Massachusetts Bay Disposal Site (MBDS) 
for disposing of large quantities of maintenance-dredged materials that will not "see the light of day" 
as part of a public comment process. The MBDS is adjacent to Stellwagen Bank, the nation's newest 
marine sanctuary, an area not only rich in marine life, but also vitally important to the region's 
fishermen. The possibility of diminishing the levels of public participation and oversight in disposing 
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of dredged materials at the MBDS by the use of the proposed PGP is fundamentally worrisome. 

As you may be aware, the designation of the MBDS was not without public controversy. Other 
projects, such as the planned Boston Harbor Navigation Improvement project (BHNIP) and the 
construction of the MWRA outfall pipe have increased the public's concern over the role of the 
MBDS and the health of Massachusetts and Cape Cod Bays. According to the Corps' own August 
1993 press release, the PGP is meant for "minor, noncontroversial work." Clearly, any work involving 
disposal at the MBDS does not fall into this category. 

According to Section 104 of the Marine Protection, Research and Sanctuaries Act (MPRSA), all 
information connected with a permit for ocean disposal, including general permits, must be made 
available to the public as a matter of public record. If there is no public notice, this aspect of the 
MPRSA will essentially be circumvented. 

We are not swayed by arguments that only "clean material" would be included under the PGP. The 
determination of "suitability" is not, at present, an exact science. It is possible for contaminants that 
do not result in acute toxicity to bioaccumulate, increasing in concentration as they make their way 
up the marine food web and resulting in significant mortality and/or affecting human health. Yet, 
because of differences in interpretation and other factors, these sediments may be labelled "suitable" 
for ocean disposal The fact is that "suitable" does not necessarily mean "clean." The cumulative 
effects of large volumes of unclean material poses a threat to the marine ecosystem, Stellwagen 
Marine Sanctuary, and, ultimately, to public health. 

In Boston Harbor alone, most of the 6.1 million cubic yards of materials to be maintenance-dredged 
from the Main Ship Channel and tributary channels over the next 50 years will be composed of silts 
which are likely to be contaminated. This fact increases the likelihood that large quantities of 
maintenance material with elevated levels of contaminants will fall into the gray area of suitability 
determination and potentially be disposed of at the MBDS and other ocean sites. 

Public confidence regarding ageney decisions about these materials cannot be maintained without 
public notice of each maintenance and new dredging project involving open water disposal, despite 
the delay such notice and review would require. In order to protect our marine and coastal 
resources, it is our view that any revisions to the PGP should be aimed at making it more, not less, 
difficult to dispose of sediments containing taxies in the open ocean. 

Thank you very much for your attention to this matter. 

Sincerely, 

~w~"-~ 
Mason Weinrich, Chair 
Coastal Advocaey Network 

Coastal Advoca<zy Network 

Stephan Nofield, Bays Legal Fund 

Russell DeConti, Center for Coastal Studies 

Mason Weinrich, Cetacean Research Unit 

Bob Loring, Clean Water Action 



Mark Rasmussen, Coalition for Buzzards Bay 

Peter Shelley, Conservation Law Foundation 

Dave Wiley, International Wildlife Coalition 

Roger Stern, Massachusetts Bay Marine Studies Consortium 

Robert Murray, Massachusetts Toxics Campaign 

Robert Buchsbaum, Massachusetts Audubon Society 

Priscilla Chapman, New England Sierra Club 

Mettie Whipple, Plymouth First 

Mary Loebig, Stop The Outfall Pipe 

Jodi Sugerman, Save the Harbor/Save the Bay 



Save the Harbor 
Save the Bay 
Founded 1986 

BOARD OF DIRECTORS 

BETH NICHOLSON 
Chairperson 

BETSY JOHNSON 
President 

ROB MOIA 
Vice Presidom 

June 13, 1994 

Monica J. Stillman 
U.S. Army Corps of Engineers 
New England Division 

PETER sHELLEY. Es~24 Trapelo Road 
r"""'"/c,,~ Waltham, MA 02254-9149 

NANCY ANDERSON RE: File No. 1993-01040 - Modifications to Massachusetts General Permit 

RICH DELANEY Dear Ms. Stillman: 

JOHN DINGA Save the Harbor/Save the Bay is a citizen-based non-profit organization dedicated to the 
protection and promotion of Boston Harbor and Massachusetts Bay. I am writing to you in 

JAMIE FINDLAY regards to proposed changes to the Massachusetts Programmatic General Permit (PGP). I 

PAUL FOSTER 

SHEILA LYNCH 

realize that the formal comment period for the proposed changes ended June 1. 
Unfortunately, Save the Harbor/Save the Bay has only just been made aware of the 
proposed changes. We are, however, very concerned about the potential serious 
environmental impacts the modifications would have on Boston Harbor and Massachusetts 

AosERr sPENcER Bay· 

NANNETTE TERRY Under the present PGP, any dredging project involving open water disposal or affecting 
special aquatic sites falls into Category Ill, i.e. an individual permit review is required. 

MARCIE TYRE 
Proposed modifications would allow new dredging projects up to 10,000 cubic yards and 
all maintenance dredging to forego the currently mandated public notice and comment 
process and allow ocean disposal (as long as the Corps and the EPA deem the sediments as 

HONORARY DIRESUilMJle) at the Massachusetts Bay Disposal Site (MBDS). 

~~~.;,:;;~~~;;;;,7,~~The MBDS is adjacent to the Stellwagen Bank National Marine Sanctuary, one of the most 
WILLIAM "·GoLDEN i.mJlortant natural resources in Massachusetts Bay. We are completely opposed to the 

'disposal of large quantities of maintenance-dredged materials at the MBDS without any 
IAN MENZIEs public participation and oversight. Further, we are not swayed by arguments that only 

STAFF 

"clean material" would be included under the PGP. Suitable does not necessarily mean 
clean. Sediments laced with minor amounts of contaminates which do not cause significant 
mortality may be considered "suitable" for ocean disposal, especially if there is no public 

~~~;',!E~~~~~' monitoring of the characterization process. These contaminates can bioaccumulate to 
increasing concentrations as they move up the food web. In addition, there are many 

~~.~-~~o~.~~g" questions about how different contaminates react with one another. The cumulative effect 
of large volumes of material, even slightly contaminated, can ultimately pose serious threats 

b~W;,sg~:,7.~AN to the marine ecosystem, Stellwagen Bank National Marine Sanctuary, and the public 
health. 

25 WEST STREET • BOSTON. MA 02111 • PH1NE (617)451-2860 • FAX(617)451-0496 
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To protect our marine resource, we feel that any revisions to the PGP should be aimed at 
making it more, not less, difficult to to dispose of sediments in the open ocean. 

Thank you for the opportunity to make these comments beyond the formal deadline. 

Sincerely, 

I I /' 

u'Gf r 1/i '~: 1(\A v· L 

Jodi Sugerman 
Policy Director 

2 



UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATfONAL MARINE FISHERIES SERVICE 

William F. Lawless 
Chief, Regulatory Division 
U.S. Army Corps of Engineers 
424 Trapelo Road 
Waltham, MA 02254 9149 

Dear Mr. Lawless: 

NORTHEAST REGION 
One Blackburn Drive 
Gloucester, MA o t 930 

June 6, 1994 

This is in reference to the Corps' proposal to revise and reissue 
the Massachusetts Programmatic General Permit (PGP) for minimal 
impact projects in Massachusetts, as described in Public Notice 
#1993 01040 dated May 3, 1994. We offer the following comments 
on the proposed modifications, as well as other aspects of the 
PGP. 

Proposed Modifications to the PGP 

(a) Bank Stabilization in Tidal and Navigable Waters. We have no 
objection to allowing the repair of existing, currently 
serviceable seawalls, bulkheads, revetments, and other bank 
stabilization structures under the non-reporting Category I. We 
agree that such projects should qualify for the PGP provided 
there is no expansion size and no change in use. 

New coastal armoring and bank stabilization projects have the 
potential to cause extensive environmental impacts, including 
both habitat loss in the footprint of fill and sedimentation 
and/or erosion problems in surrounding areas. Therefore, we 
believe these projects should fall under Category III and should 
be authorized only through individual permits. 

We would have no objection to including under Category II the 
replacement of previously-authorized but non-serviceable bank 
stabilization projects under 1 acre in size. This would be 
consistent with the treatment of other previously-authorized 
structures or fill under the PGP, and would allow such projects 
to be screened to confirm that they entail only minimal impacts. 

(b) Dredging with Open-Water Disposal. We recommend that 
dredging projects with open-water disposal continue to be 
authorized by individual permit only. Although the Corps and the 
federal resource agencies have recently implemented new technical 
coordination procedures for ocean disposal projects, we remain 
concerned that sufficient mechanisms are not in place to insure 
t.hat these projects will result in only minimal impacts. Our 
concerns include verifying that maintenance dredging is, in fact~~ 
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"maintenance"; conducting adequate resource assessments for both 
maintenance and new dredging sites; confirming that alternatives 
to ocean disposal have been thoroughly evaluated; and reaching 
agreement among all parties (including NMFS and the Stellwagen 
Bank National Marine Sanctuary) that materials are suitable for 
ocean disposal. 

(c) Beach Nourishment. We do not object to including under the 
PGP maintenance dredging projects of less than 1000 c.y. with 
disposal of suitable material through beach nourishment. 
However, we recommend screening such projects under Category II 
rather than authorizing them under the non-reporting Category I. 
These types of projects require at least an initial review by 
NMFS and the other federal agencies to verify that proposed 
disposal sites are appropriate for beach nourishment and that the 
dredged materials are suitable for this purpose. 

(d) Time of Year Restrictions. We recommend maintaining the 
current seasonal restriction in Condition 17 of the PGP. 

(e) Dam Safety I Hazardous Materials Clean-up. We have no 
objection to allowing these Massachusetts Wetlands Protection Act 
"Limited Projects" to be authorized under Category II. 

(f) Activities Associated with Enforcement Actions. We support 
adding a condition to clarify that the PGP applies to single and 
complete projects only, particularly for pending Corps 
enforcement cases. We recommend defining in this condition what 
types of activities are considered to be "associated" with an 
ongoing enforcement action (e.g., same applicant, same property, 
or some other test?). 

Additional Suggestions for the PGP 

We recommend adding the following condition to the PGP: 
"Seasonal Floats. Seasonal floats and other structures 
shall be stored on uplands above the mean high water line." 

This type of condition has been included in previous general 
permits and Letters of Permission. We believe such language is 
necessary to discourage applicants from storing floats on salt 
marshes and other valuable aquatic habitats. 

In Condition 8, we suggest the following language for the first 
sentence: 

"No activity may be authorized under this general permit 
which may affect a threatened or endangered species or 
species proposed for such designation ... or which would 
result in any other violation of Section 9 of the ESA 
protecting threatened and endangered species of plants and 
animals. 11 

This change more accurately reflects the "may affect" (as opposed 
to "likely to jeopardize") threshold for Endangered Species Act 
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Section 7 consultations under 50 CFR Part 402. It also clarifies 
the types of effects to listed species which would not be 
authorized by the PGP. 

In the Definition of Categories Table, the Corps proposes to 
authorize under Category II up to one acre of temporary salt 
marsh fill or excavation and backfill. Such disturbances in salt 
marshes, even on a temporary basis, can have long term adverse 
effects on marsh ecology. The placement of fill material can 
compact salt marsh peat, permanently altering the hydrology and 
vegetative composition of the marsh. Such impacts would clearly 
exceed the "minimal impact" standard for authorization under the 
PGP, and we would routinely recommend individual permit review 
for such projects. Therefore, we recommend that you omit this 
item from the PGP entirely. Alternatively, if the Corps sees an 
advantage to handling special purpose projects (e.g., limited 
pipeline or cable crossings of salt marshes) through the 
screening process, we recommend that you develop (in consultation 
with the federal resource agencies) a more narrowly defined 
threshold for screening such projects. 

In the description of Category I dredging in the Definition of 
Categories table, we recommend changing the text to read 
"· .. limited to dredging and disposal operations conducted between 
Nov. 1 and Jan. 15 in any year." 

We recommend changing the description of Category I moorings in 
the Definition of Categories table as follows: 

"Private, non-commercial, non-rental, single boat moorings, 
not associated with any boating facility, not positioned 
over vegetated shallows (5}, and located in water of 
sufficient depth to ensure that moored vessels do not rest 
on the bottom at low tide." 

Although enforcement of the vegetated shallows condition may be 
difficult, this provision would serve as a deterrent for 
applicants who might otherwise locate moorings in eelgrass beds. 
The provision for sufficient water depth would address situations 
(more common on the North Shore than on Cape Cod) where moorings 
are placed in extremely shallow water and boats abrade the bottom 
at low tide. 

Piers and floats located adjacent to (but not necessarily over) 
eelgrass beds often lead to indirect resource impacts due to 
boating activity and shading. Therefore, we recommend changing 
the description of Category I piers and floats by using the words 
"not positioned within 50 feet of vegetated shallows" instead of 
"not positioned over vegetated shallows". 

We recommend deleting the words "or fill" from the "fish and 
wildlife harvesting structures" condition in the Definition of 
Categories table (last page, Category I) . This provision is 
intended to clarify that deployment of lobster traps, crab pots, 
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and similar devices is allowed in the non-reporting category. 
However, we cannot envision a situation where fill would be 
required for normal fishing operations. We recommend handling 
any necessary fill for such projects under other appropriate 
provisions of the PGP. 

Thank you for the opportunity to comment on the proposed PGP. If 
you have any questions, please contact Jonathan Kurland at 
508/281 9204. 

cc: Doug Thompson - EPA 
Vern Lang - USFWS 
MA CZM 
MA DMF 

~in.cerely' / r· 
I • 

san~~~· 
Acting Chief, Habitat and 

Protected Resources Division 
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C LF Conservation Law Foundation 

Monica J. Stillman 
U.S. Army Corps of Engineers 
New England Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

June 1, 1994 

RE: File No. 1993 01040 - Modifications to Mass. Programrr.atic 
General Permit 

Dear Ms. Stillman: 

We are writing to you with respect to the changes proposed 
to the Massachusetts Programmatic General Permit (PGP) as part of 
the reissuance process. 

The Conservation Law Foundation objects to the proposal to 
allow new dredging projects up to 10,000 cubic yards arid all 
maintenance dredging to forego the c·c~rrently mandated public 
notice and comment process and to allow ocean disposal, as long 
as the Corps of Engineers ("Corps") and the EPA have determined 
the suitability of the material for open ocean disposal. We do 
not believe that the disposal of large quantities of materials, 
some of which will contain elevated levels of contaminants, 
constitut:es "minimal-impact: work." 

we are part:icu:!.arly t:roubled by t:he focus on t:he 
Massachusetts Bay Disposal Sit:e (MBDS) for disposing of large 
q"clantit:ies of maintenance-dredged materials that will not: "see 
the light: of day" as part of a public comment process. The MBDS 
is adjacent to Ste:!.lwagen Bank, the nation's newest marine 
sanctuary, an area not only rich in marine life, but also vitally 
important to the state's fishermen. The possibility of 
diminishing the levels of public participation and oversight in 
disposing of dredged materials at the MBDS is a f"clndamentally 
worrisome one. 

• Headquarters: 62 Summer~ Boston, Massachusetts 0211 0-1008 • (617) 350-0990 • FAX (617) 350-4030 
. Ma:ne Office: 119 T:llson Avenue. Rockland, Maine 04841-3632·• (207) 594-8107. FAX (207) 596· 7706 

: ' Vermont Off oo: 21 East State S:reet, Montpelier, Ve•mont 05602·2152 • (802) 223·5992 • FAX (802) 223-0060 
PM:!NTE:J ON {i) 
qfCYCLED PA~'ER 



Conservation law Foundation 

As you may be aware, the designation of the MBDS was not 
without public controversy.. Other projects such as the planned 
Boston Harbor Navigation Improvement Proj (BHNIP) and the 
construction of the MWRA outfall pipe have increased the public's 
concern over the role of the MBDS and the health of Massach;Jsetts 
Bay. T:te publ m;Jst be kept aware of all projects that could 
have an impact on our marine resources certainly the disposal 
.of ·arge quantities of dredged materials one of these. 

According to Section 104 of the Marine Protection, Research 
and Sanctuaries Act (MPRSA) , all information connected with a 
permit for ocean d~sposal, including general permits, must be 
made available to the public as a matter of public record. If 
there is no· public notice, this aspect of the MPRSA will 
essential be circumvented. 

We are not swayed by arguments that only "clean material" 
would be inc:uded under the PGP. The determ~nation of 
''suitability• is not at present an exact science. It is possible 
for contaminants that do not.result in significant mortality to 
bioaccumulate, increasing in concentration as they make their way 
up the marine food web. Yet because of differences in 
interpretation and other factors, these sediments may be labelled 
"sui table" for ocean disposal. The fact is that "suitable" does 
not necessarily mean "clean.• The cumulative effects of large 
volumes of unclean material poses a t:treat to the marine 
ecosysten, Stellwagen Marine Sanctuary, and, ul::imately, to 
public health. 

Although the Corps has stated that less than 5% of annual 
nationwide dredging unsuitable for unconfined ocean disposa:, 
in Massachusetts, a m·J.ch larger percentage is contaninated. 
Nearly one third of the volume to dredged in the BHNIP are 
contaminated siJts. Most of the 4.4 million cubic yards of 
maintenance dredged materials expected in Boston Harbor over the 
next 50 years will be composed of silts and are likely to be 
contaminated. This fact increases the likelihood that large 
quantities of rr.aintenance rr.aterial with elevated leve:.s of 
contaminants will fall into the gray area of the suitability 
determination a::1d risk being disposed of at the 'MBDS and other 
ocean sites. Pub:.ic confidence regarding agency decisions about 
these materials cannot be rr,ain::ained without public notice of 
each maintenance dredging project. 

0 @ PRIMED ON RECi'C,.EO PAPr:>f 



Conservation Law Foundation 

Finally, we do not see a s·Jfficient emphasis on "beneficial 
use" in the PGP. If dredged materials are indeed "clean," they 
should be reserved for beneficial use wherever possible. Any 
revisions to the PGP shouldbe aimed at making it more, not less, 
difficult to dispose of sediments in the open ocean. 

Thank you very much for your attention to this matter. 

Sincerely, 
\ 

~~/ ~~~~~ ?7/'~irz.u. 
Grace I. Perez Eleanor M. Dorse~ 
Science Fellow Staff Scientist 

® PRINTED ON REC'-'CL£0 PAPER 
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William F. Lawless 
chief, Regulatory Division 
U.S. Army Corps of Engineers 
424 Trapelo Road 
Waltham, MA 02254-9149 

Dear Mr. Lawless: 

June 1, 1994. 

This is in reference to the Corps• proposal to revise and reissue 
the Massachusetts Programmatic General Permit (PGP) for minimal 
impact projects in Massachusetts, as described in Public Notice 
#1993-01040 dated May 3, 1994. We offer the following comments 
on the proposed modifications, as well as other aspects of the 
PGP. 

Proposed Modi:Cigat.~ to the PGP 

bur c~ 

o~. 

(a) Bank Stabilization in Tidal and Navigable Waters. We have no 
objection to allowing the repair of existing, currently 
serviceable seawalls, bulkheads, revetments, and other bank 
stabilization structures under the non-reporting Category I. We 
agree that such projects should qualify for the PGP provided 
there is no expansion in size and no change in use. 

New coastal armoring and bank stabilization projects have the 
potential to cause extensive environmental impacts, including 
both habitat loss in the footprint of fill and sedimentation 
and/or erosion problems in surrounding areas. Therefore, we 
believe these projects should fall under Category III and should 
be authorized only through individual permits. 

C2.1'Y\ ~ 

)~· 0. 

~;dJa, 

We would have no objection to including under Category II the 
replacement of previously-authorized but non-serviceable bank 
stabilization projects under 1 acre in size. This would be 
consistent with the treatment of other previously-authorized 
structures or fill under the PGP, and would allow such projects 
to be screened to confirm that they entail only minimal impacts. 

(b) Dredging with Open-Water Disposal. We recommend that 
dredging projects with open-water disposal continue to be 
authorized by individual permit only. Although the Corps and the 
federal resource agencies have recently implemented new technical 
coordination procedures for ocean disposal projects, we remain 
concerned that sufficient mechanisms are not in place to insure 
that these projects will result in only minimal impacts. Our 
concerns include verifying that maintenance dredging is, in fact, 
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"maintenance"; conducting adequate resource assessments for both 
maintenance and new dredging sites; confirming that alternatives 
to ocean disposal have been thoroughly evaluated; and reaching 
agreement among All parties (including NMFS and the Stellwagen 
Bank National Marine Sanctuary) that materials are suitable for 
ocean disposal. 

(c) Beach Nourishment. We do not object to including under the 
PGP maintenance dredging projects of less than 1000 c.y. with 
disposal of suitable material through beach nourishment. 
However, we recommend screening such projects under Category II 
rather than authorizing them under the non-reporting Category I. 
These types of projects require at least an initial review by 
NMFS and the other federal agencies to verify that proposed 
disposal sites are appropriate for beach nourishment and that the 
dredged materials are suitable for this purpose. 

(d) Time of Year Restrictions. We recommend maintaining the 
current seasonal restriction in Condition 17 of the PGP. 

(e) n~ Safety I Hazardous Materials Clean-up. We have no 
objection to allowing these Massachusetts Wetlands Protection 
"Limited Projects• to be authorized under Category II. 

Act 

(f) ACtivities Associated with Enforcement Aotions. we support 
adding a condition to clarify that the PGP applies to single and 
complete projects only, particularly for pending Corps 
enforcement cases. We recommend defining in this condition what IJIJ et...t111'1l· 
types of activities are considered to be "associated" with an ~·.a 
ongoing enforcement action (e.g., same applicant, same property, 1r> f>/o..l. 
or some other test?). 

Additional Suggestions for the PQP 

We recommend adding the following condition to the PGP: 
"Seasonal Floats. Seasonal floats and other structures 
shall be stored on uplands above the mean high water line." tt.dd.£4. 

This type of condition has been included in previous general 
permits and Letters of Permission. We believe such language is 
necessary to discourage applicants from storing floats on salt 
marshes and other valuable aquatic habitats. 

In Condition 8, we suggest the following language for the first 
sentence: c nm 

"No activity may be authorized under this general permit 6YJ7S ~ 
wbich may affect a threatened or endangered species or 
species proposed for sucb designation ... or which would 
reault in any other violation of section 9 of the ESA WJK.· "~ti.M 
proteceing threatened and endangered species of plants and · · ! 
animals." o.CCec ·· 

This change mo::e accurately reflects the "may affect" (as opposed "~ 
to "likely to Jeopardize") threshold for Endangered Species Act .N.l)WfH "' 

2 lo,-~,-c~ 
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Section 7 consultations under 50 CPR Part 402, lt also clarifies 
the types of effects to listed species which would not be 
authorized by the PGP, 

In the Definition of Categories Table, the Corps proposes to 
authorize under Category II up to one acre of temporary salt 
marsh fill or excavation and backfill. Such disturbances in salt 
marshes, even on a temporary basis, can have long term adverse 
effects on marsh ecology. The placement of fill material can 
compact salt marsh peat, permanently altering the hydrology and 
vegetative composition of the marsh. Such impacts would clearly 
exceed the "minimal impact" stand.ard for authorization under the 
PGP, and. we would routinely recommend individual permit review 
for such projects. Therefore, we recommend that you omit this 
item from the PGP entirely. Alternatively, if the Corps sees an 
advantage to handling special purpose projects (e.g., limited 
pipeline or cable crossings of salt marshes) through the 
screening process, we recommend that you develop (in consultation 
with the federal resource agencies) a more narrowly defined 
threshold for screening such projects. 

In the description of Category I dredging in the Definition of 
Categories table, we recommend changing the text to read (ritd-rwt 
" ... limited to dredging and disposal operations conducted 
Nov. 1 and Jan. 15 in any year.• 

between c).iSC.U~~.) 

We recommend changing the description of Category I moorings in 
the Definition of Categories table as follows: 

"P:rivate, non-collUllercial, non-rental, single boat mooringe,/1 
not associated with any boating- facility, not positioned LG.V\ w-e 
over vegetat&d shallows {5), and located in water of ~ trv\ 
sufficient depth to ensure that moored vessels do not rest 
on the bot tom a t 1 ow tide. " ().. I,A)())olA u)(!l 

Although enforcement of the vegetated shallows condition may be ? 
difficult, this provision would serve as a deterrent for \.::!().<,;5 • ~-
applicants who might otherwise locate moorings in eelgrass beds. I.JI U vn. 
The provision for sufficient water depth would address situations . :,

1 (more common on the North Shore than on Cape Cod) where moorings ~ ~ 
are placed in extremely shallow water and boats abrade the bottom ~. 1, M 
at low tide. ,.._,...... 

~D~ 
Piers and floats located adjacent to (but not necessarily over) ~ ·~ 
eelgrass beds often lead to indirect resource impacts due to ~~~P · 
boating activity and shading. Therefore, we recommend changing 
the description of Category r piers and floats by using the words 
"not positioned within 50 feet of vegetated shallows" instead of . ...! ctd 
"not positioned over vegetated shallows". "'vJt w~ c. . 

. . •• Is, j ~t.,M­
We recommend deleting the words "or fill" from the • fish and u.-- ')o' 
wildlife harvesting structures" condition in the Definition of '\'0 ~ 
Categories table !last page, Category l) , This provision is l'l'#·~- \-\-..) 
intended to clarify that deployment of lobster traps, crab pots, ' .,_;;e i-·t~ 

3 \ ~~·~~~ 
.ru r OWl>:.; 1 . . • .-r "L. tal; 
1 J JA.Mo.la..-1 ' . ") 

~.uNJ.> r-:11 ok ~~ 
c.ta.IM. OJ~'1r ~ 't<> Stu\li 
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and similar devices is allowed in the non-reporting category. 
However, we cannot envision a situation where fill would be 
required for normal fishing operations. We recommend handling 
any necessary fill for such projects under other appropriate 
provisions of the PGP. 

P.05 

Thank you for the opportunity to comment on the proposed PGP. If 
you have any questions, please contact Jonathan Kurland at 
508/281-9204. 

cc: Doug Thompson - EPA 
Vern Lang - USFWS 
MA CZM 
MA DMF 

Sincerely, 

Chris Mantzaris 
Acting Chief, Habitat and 

Protected Resources Division 
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Ms. Monica J. Stillman 
u.s. Army Corps of Engineers 
New England Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

Dear Ms. Stillman: 

JUne 1, 1994 

The Department of Environmental Protection has reviewed 
the Public Notice dated May 3, 1994 (File No: 1993-01040) on the 
proposed reissuance of the Massachusetts Programmatic General 
Permit (PGP). As you know, the Department supports reissuance of 
the PGP and plans further discussions with the Corps on the 
proposed modifications later this month. In addition, the 
Department is accepting public comment on its proposed 401 Water 
Quality Certification regulations until June 20. Because of the 
coordination of the PGP with the Department's 401 program, as 
well as its statutory authority to certify the PGP, the 
Department expects to continue to actively participate in the 
process of finalizing the PGP. The Department appreciates the 
willingness of the Corps to accept our comments while engaging in 
discussions of the PGP beyond the close of the formal comment 
period. 

The Department looks forward to the reissuance of the PGP 
concurrent with the effective date of the revised 401 regulations 
this fall. The Department is committed to the success of the POP 
and welcomes the opportunity to continue this cooperative effort 
by the federal and state environmental agencies. The PGP and the 
401 program together represent our shared goal of simplifying the 
permitting process while enhancing environmental protection. 

PDH/dc 
cc: Carl Dierker, Robert Golledge 

Sincerely, 

~ ......... 0.""" "'-"":!­
Pamela D. Harvey 
Acting Senior Deputy General 

Counsel 

One Wlntltlllreel • lloatan, Ma•r..,.,lllllt 02101 e FAIC (117) -1041 • T""'pllon• (117) 21111..-
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May31, 1994 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION! 

J.F. KENNEDY FEDERAL BUILDING, BOSTON, MASSACHUSETTS 02203·2211 

William F. Lawless, P.E. 
Chief, Regulatory Directorate 
U.S. Army corps of Engineers 
New England Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

Re: Public Notice No. 1993-01040 

Dear Mr. Lawless: 

This letter is in response to a public notice dated May 3, 1994 
concerning proposed modifications to the Massachusetts 
Programmatic General Permit (MA PGP). 

The EPA has the following objections to several of the proposed 
modifications due to environmental and procedural concerns as 
specifically discussed below. 

(al Bank Stabilization 

We have no objection to allowing the repair of coastal armoring 
and navigable rivers bank stabilization in the non-reporting 
category, Category I, however, we do object to allowing the 
construction of new coastal armoring and navigable rivers bank 
stabilization in the screening category II. New coastal and 
navigable rivers bank stabilization projects should remain in 
category III. This would retain the customary individual federal 
agency inspection of these projects in order to adequately access 
the potential for impacts to special aquatic sites. 

New bank stabilization and coastal armoring projects in 
general usually have associated impacts such as loss of important 
habitat associated with riverine banks, loss of intertidal zones, 
mudflats, and shellfish beds in the coastal environment, direct 
or indirect damage to wetlands in both coastal and freshwater 
environments and potential downstream or downdrift impacts in the 
coastal environment. Because of the potential for adverse 
impacts to important aquatic resources, these projects should 
remain in category III. 

1!ll Dredgil')g 

EPA objects to the proposed modification of the MA PGP which 
would eliminate issuing public notices for maintenance dredging 
and new dredging up to 10,000 cubic yards at the Massachusetts 
Bay Disposal Site ("MBDS"). 

·'w;.··· ... ··'.·.· .J' " - " c: / ,' . 
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In a letter dated July 10, 1993, EPA expressed concern with a 
previous version of the MA PGP. EPA continues to oppose issuance 
of a PGP for ocean dumping projects less than 10,000 cubic yards 
at the MBDS. (The Braintree Yacht Club and Perkin's Marina 
projects exemplify cases where volumes less than 10,000 cubic 
yards may cause environmental harm.) 

The designation of the Stellwagen Bank National Marine Sanctuary 
("NMS") has served to heighten public awareness, and therefore it 
is reasonable to expect additional public interest and comment 
letters on ocean disposal projects at the MBDS in the future. 
strong public interest and concern about EPA's designation of the 
MBDS also supports the view that the public will continue to be 
interested in ocean dumping at the MBDS. 

The Congressional hearings and studies concerning past use and 
current conditions at the Industrial Waste Site, the designation 
of Stellwagen Bank as a NMS, and the designation of MBDS have all 
played a contributing role in heightening public awareness and 
interest in use of the MBDS. While there may be less public 
interest in smaller projects, through issuance of public notices 
the government allows members of the public to determine whether 
they wish to file comments on a particular project. Not even 
issuing the public notices seems calculated to deprive the public 
of that right. 

We understand that EPA's role in the process remains unchanged. 
However, EPA together with the Corps, made several public 
commitments during the designation of the MBDS that should be 
upheld (see Section 5.2 of the DEIS and 4.2 of the FEIS). 

The current practice of issuing public notices on ocean dumping 
projects - regardless of their size - is consistent with § 104 of 
the Marine Protection, Research, and sanctuaries Act and EPA's 
ocean dumping regulations at 40 CFR §§ 225.2. EPA continues to 
believe that we should involve and inform the public in our 
regulatory decision-making. As a result, EPA does not support a 
change toward less public disclosure. 

(c) Beach Nourishment 

The proposed modification would allow beach nourishment with 
suitable material, in conjunction with the dredging projects that 
are defined under the non-reporting category (Category I). EPA 
objects to this modification due to concerns that such projects 
would have the potential to cause direct or indirect adverse 
impacts to eelgrass beds, other submerged aquatic vegetation, 
salt marshes, and intertidal areas supporting shellfish or other 
marine organisms. We do not believe it is appropriate to rely on 
the applicant to determine if disposal would affect special 
aquatic sites. These projects should remain in Category II so 
that the federal resource agencies can screen the applications 
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for aquatic resource area impacts. Furthermore, it is important 
for the federal agencies to review specific project grain size 
and chemical data to determine suitability for beach nourishment 
in any given project. 

(d) Ti~~~9f~Year Restriction~ 

EPA objects to elimination of the time of year restriction for 
waterway crossings, in Condition 17. In order to protect 
anadromous fish, and minimize aquatic impacts associated with 
sedimentation and turbidity, stream crossing construction should 
continue to be conducted during the low flow period July 15 to 
October 1 whenever possible. The current procedure to screen 
those projects which cannot comply with this condition should be 
retained in order to adequately protect waterways and their 
associated aquatic habitat values. 

G. Manfredonia, Chief 
Quality Branch 

cc: John Kurland, NMFS, Gloucester, MA 
Vern Lang, USFWS, Concord, NH 
Deerin Babb-Brott, MCZM, Boston, MA 
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AERONAUTICS COMMISSION 

I 0 Park Plaza, Room 6620 
Boston. Massachusetts 02116-3966 

May 25, 1994 

U.S. Army Corps of Engineers 
Regulatory Division 
424 Trapelo Road 
Waltham, Massachusetts 02254-9149 
Attn: Ms. Monica Stillman 

RE: File II 1991-01040 

Dear Ms. Stillman: 

DIRECTOR'S OfACE 
(617) 973-8881 

FACSlMILE 

(617) 973-8889 

CHAIRMAN 
SHERMAN W. "WHIP~ SALTMARSH, JR. 

VICE CHAJilMAN 
JAMF..S M. Sl.ATT'f.RY 

COMM:lSSIONERS 
HENRY J. CROUSE 

JAMES C. FULLERTON 
WILLIAM "T'" TITOMPSON 

This letter Is in response to the "Public Notice" issued by the Corps on May l, 
t 994 wherein several changes to the Massachusetts Programmatic General Permit (PGP) 
are proposed and public comment sought. 

The Commission was suprised to find that the "limited project" provision for its 
tree clearing projects in wetlands was not included as a proposed change to the PGP. 
Currently all tree clearing projects affecting one acre or more of wetland fall under 
Category Ill, "Individual Permit Required". It is the Commission's desire that these 
limited projects be included under the Category II, Screened PGP, category. 

As you know, the Massachusetts Aeronautics Commission, Massport, the 
Massachusetts Department of Environmental Protection, and the Massachusetts Executive 
Office of Environmental Affairs expended great effort and expense to study the Issues 
surrounding these types of projects. The Investigation is documented as the "Final 
Generic Environmental Impact Report (GEIR) for Vegetation Removal In Wetlands at 
Public Use Airports", EOEA #8978, dated August 11, 1991. In part, the GEIR 
documents what is generally felt to be an overestimate of the amount of wetland 
resources to be potentially affected; prescribes administrative and scientific procedures to 
evaluate the effects <)n resol!tct> f11nctions and vah.!!S; outlines a fomprehensive pro~ess of 
selecting impact mitigation measures to lessen or eliminate any negative impact to the 
resource; and outlines a framework for Impact evaluation which tracks the success of the 
various methods used so that future projects may benefit from the experience. When 
followed strictly the GEIR is a comprehensive planning tool which provides the highest 
possible level of protection to our natural resources. 

The GEIR Itself along with the "limited project" provisions of the Mass. Wetlands 
Protection Act, 110 CMR t0.24(7)(c)(5) and llO CMR 10.51 (l)(n), requires project 
planners to follow rigourous guidelines In their evaluation of resources, tree clearing 
methods, impact mitigation measures, and resource evaluation techniques. These 
requirements are Intended to provide an uncompromising level of protection for our 
natural resources and the public. 



Including these projects in Category II would In all cases provide to the Corps an 
assurance that it would review each project indMdually for its responsiveness to the 
regulations, and to the needs of the natural environment. 

Two other projects listed in the "Notice" are also new limited projects under the 
Wetlands Protection Act (dam safety and cleanup of oil and/or hazardous materials). In 
each case the notice enumerates that public safety and health concerns are the primary 
reasons for the nomination of these projects for Category II. We concur that these types 
of projects should be allowed to proceed before they become emergencies or constitute 
serious public health threats. 

In our case, a principal motivation behind the drafting of the GEIR and the 
adoption of the new limited project provision is Public SafetY. The rationale behind the 
GEIR is instructive, "When the obstructing vegetation is located in wetlands, its removal 
poses a two fold problem. First, from an ecological standpoint, vegetation removal can 
Impact the functions and values of wetland areas if conducted Improperly. Second from a 
regulatory standpoint, lengthy and costly environmental reviews continuing for up to 2 
years are required for extensive vegetation removal in wetlands. A solution to this 
problem is urgently needed that .wllll!almce the nee<! to ensure public safety at 
Massachusetts airports with the ne.e£Lto minimize eco!oRical impa(ll_to the state's 
wetland resources." (underlining is our own for emphasis). Strict adherence to the 
procedures set forth in the GEIR assures that this noble objective will be consistently 
achieved. 

Based upon this, the Commission respectfully requests that you include the tree 
clearing in wetland's limited projects under the Category II, Screening PGP program. In 
so doing, the Corps will contribute to the lessening of the permitting burden on local 
communities, and significantly enhance the public safety without sacrificing the highest 
level of protection for the environment. 

Mr. Armand Dufresne Is a consulting environmental planner to the Commission 
and he Is available to assist in this matter in whatever manner you feel is appropriate. 
This request is very Important to the success of the Commission's goal to make all public 
use airports safe while maintaining the integrity of their natural environments. 

Sincerely, 

_.dt-~-:~ -;f.~ 
~~Muench 
Acting Executive Director 

cc: Karen Kirk Adams, ACOE 
L<wrle Cullen, Massport 
Deborah Hadden, CDM 
Robert Golledge, DEP 



United States Department of the Interior 

:Ref: 1993-01040 

FISH AND WILDLIFE SERVICE 
New England Field Offices 
22 Bridge Street, Unit #1 

Concord, New Hampshire 03301-4986 

Mr. William Lawless, Chief 
Regulatory Division 
u.s. 1\rJ.ey Corps of Erqineers 
424 Trapelo Road 
Waltham, Massachusetts 02254 

Dear Mr. Lawless: 

May 23, 1994 

This is in response to your May 3, 1994 Public Notice requestin;r comments on 
proposed revisions to the Massad:rusetts Pl:cgtananatic General Permit {FGP) • 

We have reviewed the proposed m:x:l.ifications and offer the followin;; 
comments: 

a. Bank stabilization in tidal and navigable waters. We have no 
objection to plac:i.n:; the repair of exi.stin;;, =ently serviceable 
seawalls, b..Ukheads and other bank stabilization structures in the 
non-report:in;J category, category I. 

We believe that new coastal annor:i.n:; and navigable water bank 
stabilization projects should remain in category III because of the 
likelihocx:l. for :in:llv:idual ani cumulative effects. We ~d not 
object if replaceJrent or reconst!:uction of previously existi.rq 1:.ut 
currently unserviceable bank stabilization projects ~~~ere placed in 
category II to be consistent with other categories in the PGP. 'll1e 
threshold limits for fill should remain lll'ldJan:;jed. 

b. Dredg:i.n;f. We recommerx:l. that dredg:in;J projects with open water 
disposal remain in category III. Applicants propos:i.n:J to use an 
ocean disposal {Section 103) site are required to demonstrate that 
there are no other practicable disposal sites available. Plac:in;J 
this class of projects in the screen:in;J category may encourage 
prospective applicants to overloak the disposal site alternative 
analysis. We are also concerned about the suitability of the 
material that is proposed for disposal at open water sites such as 
MBDS. '100 disposal site alternatives analysis and dredge material 
test:i.n:; information are inherently camplex and should be contained in 
an in:lividual permit so that a careful review and evaluation can be 
perfonmd. 

c. Beach Nourishment. CUrrently, dredg:in;J projects in b::rt:h category I 
and II require upland disposal. If category I is opened up to 
include open water disposal for "beach nourishment" or other p.rrposes, 
it is reasonable to conclude that requests would be received to do the 
s.ama for category II projects. "Beach nourishment'' is an artform that 
lacks a well established or precise definition. Many applicants 
would likely construe a need for "beach nourishment" for the sake of 
obtain:in;J a convenient disposal site. Dredg:i.n;f and disposal 
operations in the dynamic coastal area should not be un:lertaken 



-2-

without sane unde.rstandirq of the coastal geological processes arrl 
local biological resources that may l:e affected. In the past, we 
have discovered that sane "beach nourishment" projects involved the 
disposal of saniy material on top of r=ky intertidal habitat. '!his 
practice resulted in the formation of a !:each in the short term rut at 
the expense of biologically productive hard substrate (r=ky 
intertidal) caDIIll.U1ities. 'lhe recent 5wal!lps=tt Harbor episode 
invol vin:;J eelgrass beds provides ample evidence that stricter controls 
are needed for both dredgin;r an:l disposal practices. For these 
reasons, we re<Xllrl!la'rl that beach nourishment l:e deleted from 
consideration in Category I or II dredgin;r projects. 

d. Time-of-year Restrictions. We rE!Ct'l!ltt!le!' that the time-of-year 
{TOY) restrictions l:e retained in their current form. Accordi.rq to 
our records, only bolo or three projects have been processed as Level 
II projects because they could not canply with the stan:lard TOY 
restrictions. In each of these cases, the applicants requested minor 
deviations l:efore JUly 15 or after 0:::to1:er 1. 'Ibese were granted 
because of extenuatin;r circumstances in each specific case. 'Ihe TOY 
restriction seems to l:e workin;J as interrled arrl we can find no 
compellirg reason to change the w:i.rx'low at this time. For those 
projects that request deviations from the star:dard TOY restriction, 
the screenirg process provides the Service arrl others, the opportunity 
to determine site specific information for a 100re infonood decision. 

e. Wetlarrl Protection Act. Limited Projects for dam safety or oil 
an:l/or hazardous material clean-up. We rec::omnen::l. that these Limited 
Projects foll<:M the thresholds currently established for Levels II arrl 
III. In our view, it would be unwise to start makin;J exceptions for 
particular classes of projects because this 'WOUld only encourage other 
special interest groups to seek a similar aC'CClll'lllXXlation. Ac='di.ng 
to our records, only two limited projects involvin;r dams have been 
processed unier the screenin;r category since the FI3P went into effect. 
'!his very l<=M oc:cmrence rate denDnstrates that no significant 
workload exists for this class of projects. Both classes of these 
Limited Projects have the potential to affect a significant a=eage of 
wetlan:ls arrl other waters through direct arrl secon:lary .i!rpacts. For 
these reasons, these an:l other Limited Projects should be processed 
accordirg to the ex.istin;r thresholds. If a true emergency situation 
were to develop for these or other projects, the Corps has the 
authority unier :n CFR 325.2(e) (4) to process the application in an 
e:<pedited fashion. 

f. Enforcement Actions. 
lOOdification. 

We have no objection to this proposed 

We note that the FI3P is l:eirg extended to O:::tol:er 31, 1994 to a=mrnodate 
the state rulemaking process for the Section 401 regulations. 'lhe public 
comment period for the 401 rules is just gettirg started arrl will likely 
remain open for 60-90 days. Since the final 401 rules may affect the 
administration of the FI3P, we recomrrend that the comment period for FI3P 
lOOdifications be exterded until 30 days after the final 401 rules are 
issued. '!his action would not delay the Corps because the final FI3P is 
administratively linked to the final 401 rules. 



Questions CIOI'lC'el'.Tii these o:mnents should be directed to Mr. Vern I.arq of 
this office at 603-225-1411. 

Sincerely yours, 

J;J~r.~ 
Gordon E. Beckett 
SUpe:rv'i.s= 



[4] From: CHRISTINE GODFREY 5/10/94 12:44PM (1239 bytes: 21 ln) 
To mailing lis~: #Everyone in Regulatory 
Subject: Coordantion of SPGP, PGP 
------------------------------- Message Contents -------------------------------

Several weeks ago I received a request from the agencies 
about slight changes to the SPGP/PGP screening procedures. 
These changes have been coordinated with the agencies and 
branch chiefs and approved by Bill. Please implement them 
as of your next screening meeting. 

1. The agenices will fill out their own comments on the JP 
comment sheet at the meeting rather than having the PM 
record the agencies verbal comments. (If you typically do 
coorindation over the phone, of course you may continue to 
record the verbal comments). 

2. If you will be sending out a letter (request for add'l 
info, kick-out or verification of authorization) please 
copy furnish the agencies. I understand many of you are 
doing this anyway. 

Thanks, Chris 
Copy Furnished: Kyla Bennett, Mark Kern, Ed Reiner 

Wendy Rosier, Phil Morrison 
Jon Kurland, Mike Ludwig 
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[5] From: MONICA STILLMAN 5/2/94 7:28AM (6023 bytes: 96 ln) 
cc: MONICA STILLMAN 
Subject: MA PGP 
------------------------------- Message Contents -------------------------------

Monica - I was just wondering what your thoughts were on my 
comments. Ruth 
Hello Ruth: I have been quite busy lately but hadn't ignored 
your comments. We are also extending the current PGP until 
the fall, when the DEP intends to be implementing new 401 
regulations. So I don't have to complete 
revisions/evaluation of the PGP as soon as I had thought. 
Initial comments to your suggestions are provided below. 

1) Somehow incorporate exceptions or special situations 
into the chart (I think a lot of people never get further 
than the chart). For example, the fact that subdivisions 
require an individual WQC, regardless of the extent of fill. 
(Yes, I know it is in the WQC regs). Also, fill not subject 
to the WPA. Similarly, specifically call out a bit of 
condition #17 that instream work must be 7/15-10/1 or is 
Category II. 

We are going to revise the chart with the intent of 
simplifying it. We would like to avoid too many 
complexities, like cross-references, footnotes, etc. We 
will try to tie the text of the PGP and the Chart closer 
together, e.g., 401 and CZM requirements somehow indicated 
on the chart, etc. 

2) Would it cause too much of a flap if certified 
vernal pools were made Category II, even if less than 5,000 
sf? 

Because certified vernal pools are ORWs that are 
regulated by both the state and DEP (individual WQC 
required) we will likely keep them in Cat. I - relying on 
state review. We recently discussed a proposal to tie into 
the 401 thresholds for our cat. I (e.g., subdivisions, 
ORWs, etc.). ORWs are designated at the state level and 
initially we made a decision not to add our reveiw for 
impacts less than 5,000 s.f. Without reviewing why each ORW 
was declared an ORW, we don't have any basis for more 
stringent review of projects in ORWs. Vernal pools are a 
little different, because we know up-front why they are 
designated as ORWs. However, in the interest of keeping the 
PGP simple, it is unlikely that we will call out vernal 
pools as a special category. Do you feel there is 
inadequate review at the state level? Also, a related 
question: is it likely that all vernal pools are waters of 
the u.s.? (Vegetated would be wetlands; if unvegetated, are 
they waters of the u.s.? 

3) What happens in 
cases where a subdivision was permitted by NW, PGP, or IP 
and now individual lot owners are filing NOis for <5,000 sf 
fill? I suspect we are never notified because they are 
<5,000 sf. If I read the conditions correctly, that 
shouldn't happen, but ....• ! Also, how does it work for 



projects permitted under NWs which now have fill going in on 
individual lots? It doesn't fit the last sentence of 
condition #5 because the original project (usually the 
stream and wetland crossings for subdivision roads) was 
issued a NW26 and/or NW14. 

The problem of piecemealing lots within subdivisions is 
the same as it was formerly under NWP 26 and other NWPs. 
Ideally individual lot fills should not be occurring under 
Cat. I but it probably is in some cases. Condition 5 
gives us the ability to intervene if we find out about 
such work. The DEP (WQC) files on subdivisions (including < 
5,000 s.f. impacts) are very complete and indicate a 
thorough review. Occasionally some work related to 
subdivisions appears to be getting state approvals for 
impacts < 5,000 s.f. even though it is not single/complete 
project. (For example, central region DEP issued a WQC 
waiver for construction of a fire pond, for a residential 
development, without any info in file on the rest of the 
development. ) 
We intend to strengthen the language on single/complete work 
in the revised PGP - such as putting a strong message early 
in the text/procedures section. 

NWPs are supposed to have applied to single-complete 
projects as well. Additional fills should not be occuring 
on a Nationwide project, under Cat. I of the PGP now. From 
my recollections, we have handled individual lot cases 
differently in the past; sometimes they have been permitted 
simply because an owner had no other option to use of his 
land. However, Mark M. had a case recently in RI where 
Bill said "No" to filling all wetlands on a house lot for 
development; lot was purchased a long time ago but did not 
have adequate uplands for development. I will have to 
check with Mark to find out the outcome of that case. 

Ruth 

Thank you for your comments; I will make a record of this 
information for my file. Let me know if you want to discuss 
any of these items. 

Thanks--Monica 



[6] From: MONICA STILLMAN 5/2/94 10:35AM (560 bytes: 12 ln) 
cc: MONICA STILLMAN 
Subject: MA PGP 
------------------------------- Message Contents -------------------------------
MONICA 

We should consider the revising the upper limit on spill 
cleanup in CAT II. A tanker spill, like the Route 93 spill, 
could easily involve more than an acre of clean up. Do we 
want to put the applicant through the IP procedures to clean 
up a spill? We have not had a spill lately by we will have 
one again. 

Laurie 

Responded May 2, 1994 
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3/25/94 10:31AM (1580 bytes: 27 ln) [2] From: RUTH LADD 
To: MONICA STILLMAN 
cc: DENISE LEONARD 
Subject: MA PGP 
------------------------------- Message contents -------------------(_1~_l£_t~ ___ ?_) ____ _ 

These are thoughts I've had about possible modifications of 
the MA PGP: 

1) somehow incorporate exceptions or special situations 
into the chart (I think a lot of people never get further 
than the chart). For example, the fact that subdivisions 
require an individual WQC, regardless of the extent of fill. 
(Yes, I know it is in the WQC regs). Also, fill not subject 
to the WPA. Similarly, specifically call out a bit of 
condition #17 that instream work must be 7/15-10/1 or is 
Category II. 

2) Would it cause too much of a flap if certified vernal 
pools were made Category II, even if less than 5,000 sf? 

3) What happens in cases where a subdivision was permitted 
by NW, PGP, or IP and now individual lot owners are filing 
NOis for <5,000 sf fill? I suspect we are never notified 
because they are <5,000 sf. If I read the conditions 
correctly, that shouldn't happen, but ••..• ! Also, how does 
it work for projects permitted under NWs which now have fill 
going in on individual lots? It doesn't fit the last 
sentence of condition #5 because the original project 
(usually the stream and wetland crossings for subdivision 
roads) was issued a NW26 and/or NW14. 

Ruth 

v ;_ \ tt\ ~J \ 

fi i '~ 
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Conservation Commission 

Municipal Building, East Brookfield 01515 

Robert Baronoski, Chairman 
Richard Magwood 
Thomas LaMotte 

Dept. of the Army 
N.E. Division Corps of Engineers 
ATTN: Christine Godfrey, Chief 

Policy Analysis Branch, Regulatory Division 
424 Trapelo Road 
Waltham, MA 02254-9149 

RE: Programmatic General Permit Documentation 

Dear Ms. Godfrey, 

Susan Allen, Clerk 
Robert Vandale 

March 4, 1994 

The East Brookfield Conservation Commission would like to request 6 more copies, if 
possible, of the Programmatic General Permit Documentation. Thank you for your 
attention to this request. 

Sincerely, 

"< i.__[LU0---> \.,.)<. .. L~ r._ 

Susan Allen, Clerk 
E.B. Conservation Commission 



AEPcY ""() 
ATTENTIO'< Of 

Regulatory Division 
CENED-OD-R 

DEPARTMENT OF THE ARMY 
NEW E~GLAND DIVISION, CORPS OF ENGINEERS 

424 TRAPELO ROAD 

WALTHAM, MASSACHUSETTS 02254-9149 

February 2, 1994 

Mr. Daniel S. Greenbaum, Commissioner 
Executive Office of Environmental Affairs 
Dept. of Environmental Protection 
One Winter Street 
Boston, Massachusetts 01108 

Dear Mr. Greenbaum: 

This letter is in reference to Commonwealth and Federal 
delineation of wetlands in Massachusetts. Corps of Engineers 
staff has been involved in the DEP task force over the past year 
with the common goal of modifying the state delineation method to 
become more consistent with the Federal method. Despite the 
considerable efforts of the task force, we are concerned that the 
draft regulations about to be published by DEP will fall short of 
this goal. I feel it is important to reiterate our position and 
the supporting rationale. 

The Federal method is scientifically supportable and 
repeatable. It is widely accepted by the environmental community 
and the consulting community who furnish the bulk of the 
application materials to both our agencies and conservation 
commissions. Most other states in New England have either 
adopted the Federal method or are moving toward it. The burden 
on the regulated public of having to generate two separate lines 
is costly, time consuming, and scientifically insupportable. 
Adoption of the Federal line would significantly streamline the 
regulatory process and reduce associated costs. 

The inconsistencies in our two lines also cause unnecessary 
problems in administration of the newly issued Massachusetts 
General Permit (GP). This innovative GP has received national 
recognition for improving both regulatory efficiency and 
environmental protection. The GP has offered major benefits to 
both our agencies and the general public, but the delineation 
differences pose an on going problem. The Corps now spends 
considerable staff time resolving delineation boundaries which 
could be more effectively spent on project evaluation and other 
program priorities such as enforcement and training. 



The difference in delineations also causes confusion 
regarding the Water Quality Certification (WQC) program which DEP 
administers in tandem with the Wetlands Protection Act program 
(WPA). The parallel processing is an excellent example of 
regulatory streamlining but the delineation issue is problematic 
because the WQC program ties into the Federal delineation method 
while the WPA ties into the State method. This results in 
confusion for the public and duplication for DEP wetland staff. 

Lastly, the Corps of Engineers staff has participated in 
several conferences and training courses where conservation 
commissioners expressed universal support for a consistent 
method. The staff in the field who administer the program 
recognize the benefits to be gained by this. 

If the Commonwealth adopted the Federal method, it would be 
possible to assist each other in verifying wetland boundaries, 
and the Corps could participate in training and provide technical 
assistance on complex delineations for DEP staff and conservation 
commissioners. 

We have discussed with DEP staff several key points which, 
if adopted, would result in consistent delineations on the vast 
majority of cases. These points are as follows: 

1) Use of presence of a water table within the major 
portion of the root zone during the growing season as an 
indicator of hydrology. The concept of groundwater within a 
major portion of the root zone was one of the indicators in the 
DEP draft proposal. The use of the term "water table" is more 
technically supportable. 

2} Inclusion of hydric soils characteristics as an 
indicator of hydrology. Additionally, we strongly suggest use 
of guidelines similar to those used by the Corps of Engineers for 
defining hydric soils. 

I would also like to recommend that the Soil Conservation 
Service (SCS) provide input into this process in light of your 
Memorandum of Agreement with them regarding delineations on 
agricultural lands and the recently enacted Federal Memorandum of 
Agreement which gives SCS a role in delineation under the Clean 
Water Act. 

In short, the Corps of Engineers endorses the concept of one 
delineation method because it is in the interest of good 
government. Please let me know of any assistance the Corps of 
Engineers can offer to help achieve this important objective. 



Your staff may contact Chris Godfrey of the Regulatory Division 
at 617-647-8673 for additional coordination. 

sincerely, 

Dwight s. Durham 
l;~ 

C:HF PP BR' J 
Lt. Colonel, Corps of 
District Engineer 
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Copies Furnished: 

Ms. Trudy Coxe, Secretary 
Executive Office of Environmental Affairs 
Office of the Secretary 
100 Cambridge Street 
Boston, MA 02202 

Ms. Sally Zabrinski, Executive Officer 
Massachusetts Association of conservation Commissions 
10 Juniper Road 
Belmont, MA 02178 

Ms. Betsy Colburn, Director of Public Policy 
Massachusetts Audubon Society 
208 South Great Road 
Lincoln, MA 01773 

Ms. Priscilla Chapman 
Sierra Club 
3 Joy Street, Room 12 
Boston, MA 02108 
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Federal Agency Coordination Meeting 
Newport, RI 

SPGPs and MA PGP: 

February 2, 1994 

- When does Corps make the determination that project should go 
to screening? It seems like the Corps is not always prepared at 
JP; there may not be enough information at JP to determine if PGP 
is appropriate. Corps should be reviewing first, but will 
generally not ask for new information from the applicant until 
after JP so that they aren't going back to the applicant several 
times with requests, modifications, etc. 

- We need a mechanism for agencies to request additional 
information without "kicking out" a project, to put the project 
on hold, in PGP status, until additional information is received. , 
FWS doesn't like sending letters stating an IP will be required ~ 
when we are actually just requesting/waiting for additional 
information and the project may end up as a gp. 

- Why are more projects kicked out in MA than in the other 
states? ME: may be because it is new; for the first few years of 
the ME gp, more projects were kicked out. NMFS: resources in MA 
warrant more site visits; e.g., eelgrass, salt marsh, etc. There 
are fewer resources in other states. 
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[4] From: DENISE LEONARD 1/24/94 9:50AM (1411 bytes: 26 ln) 
To: MONICA STILLMAN 
cc: DENISE LEONARD 
Subject: Re: MA PGP Condition 
------------------------------- Message Contents -------------------------------

Monica, 

Hi Denise: 
I wanted to let you know I got your suggestion. Has it 

been determined that we can restrict applicants for any 
property, even properties not involved in the violation? Is 
that the case now under Nationwides, etc.? 

Such a condition could be added when we reissue the PGP. 
I will check on the final wording for NH. Has counsel 
reviewed it? 

Thanks--Monica 

Counsel has in the past stated that we can hold up applications 
involving people who have unresolved enf. cases even if the 
proposed work is not connected in any way to the enf. 
property - and we have done this. Counsel has not reviewed 
the wording on this proposed amendment. I'm not familiar 
with the general procedures on who reviews it when. If you 
will be working on the reissuance of the PGP then I would 
be happy to do whatever coordination needs to be done with 
counsel. 

Thanks, Denise 
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[8) From: DENISE LEONARD 1/7/94 11:56AM (1487 bytes: 27 ln) 
To: MONICA STILLMAN 
cc: DENISE LEONARD, RUTH LADD 
Subject: AMENDMENTS CORRECTION #3 sorry 
------------------------------- Message Contents -------------------------------

MONICA, I MADE SOME MINOR CHANGES WITHIN 
THE QUOTATION. 

Hi Monica, 

We have recently been meeting with Joanne Barry on 
amendments to the NH SPGP. One of the issues that came up 
was a possible inclusion of a statement in the "Exclusion" 
section of the SPGP ,with respect to unresolved enforcement 
cases - that is, cases that have either been deferred or 
that are still active. Joanne will be inserting a statement 
such as this:- "any "proposed work on a piece of property on 
which there is an unresolved Corps enforcement case, OR any 
proposed work by an applicant against whom there is an 
unresolved Corps enforcement case at the subject property or 
any other location, is ineligible for the SPGP until which 
time the enforcement case has been resolved or until the 
Corps determines that the application can be processed 
without first resolving the enforcement case". 

I'd like to know if you will be working on the 
amendments to the MA PGP and if so, if you could insert 
something to this effect. Pls advise. 

Thanks! denise 


