Permit No.: 1893-01040 Effective Date: March 1, 1995
Expiration Date: March 1, 2000

Applicant: Generazl Public in Massachusetis

DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUSETTS

The New England Division of the U.S5. Army Corps of Engineers hereby issues a
programmatic general permit that expedites review of minimal impact work in
coastal and inland waters and wetlands within the Commonwealth of
Massachusetts. Activities with minimal impacts, as specified by the terms
and conditions of this general permit, are either non-reporting {(provided
required local and state permits and required state certifications are
received}, or are to be screened by the Corps and federal resource agencies
for applicability under the general permit. The Corps individual permit
review process, and activities exempf from Corps jurisdiction, are not
affected by this general permit.

Activities covered: work and structures that are located in, or that
affect, navigable waters of the United States {regulated by the (orps under
Section 10 of the Rivers and Harbors Act of 1899); and the discharge of
dredged or fill material into waters of the United States (regulated by the
Corps under Section 404 of the Clean Water Act).

Procedures
A. State and Local Approvals

For projects authorized pursuant to this general permit, when the
following state approvals are also required, they must be obtained in order
for this general permit authorization to be valid (applicants are responsible
for ensuring that all required state licenses and approvals have been applied
for and obtained):

{a) Final Order of Conditions under the Wetlands Protection Act (WPA)
{(MGL ¢. 131 Bection 40} must be obtained for activities subiect to
Jurisdiction as defined in 310 CMR 10.02.

(b} Waterways license or permit undexr MGL c. 381, from the Massachuselts
Department of Environmental Protection (DEP) Divisicn of Waterways must be
cbtained for activities subject to durisdiction, as defined in 210 CMR 5.05.

(c} Water Quality Certification is regquired for work in Corps
jurisdiction invelwving a discharge te waters of the U.S. Scome projects
require an individual 401 water quality certification (WQC) issued by the
Massachusetts DEP before work can proceed {see page 9 Lor 401 WQC
requirements),

{d) Coastal Zone Management: Any project that meets the terms and
conditions of Category I of this general permit {(i.e., non-reporting), has
been determined to be consistent with the Massachusetts Coastal Zone
Management plan and does not require any additional coastal zone management
review. For work being screened under Category II of this general permit,
the Corps will coordinate screening of any work in or affecting the coastal
zone with the 0ffice of Coastal Zone Managemeni; for these projects
applicants will be notified by the Corps if an individual CZM concurrence 1is
required.

B, Corps Authorization: Category I (Non-Reporting)

Work in Massachusetfs that is subject to Corps jurisdiction (see
Condition 2 on page 3}, that meets the definition of Category I on the
Definition of Categories sheet (attached}, and that meets all of this
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permit's other conditions may proceed without application or notification to
the Corps provided the required federal, state and local authcorizations are
obtained. Note that the review thresholds under Cateqory I apply to single,
complete protects only {see Condition 5). Also, note that Category I does
not apply to activities cccurring in a2 component of, or within ¢.25 mile of a
component of, the Naticnal Wild and Scenic River Svstem (see Condition 8, and
page 8 for listed rivers in Massachusetts).

Work that 1s not subject to the Massachusetts Wetlands Protection Act
{WPA}, but is subliect to Corps durisgdiction, 1s eligible for Corps
authorization under this PGF; although an Order of Conditions is not
required, the general permit review thresgholds and requirements concerning
WQC and CZM consistency apply. Such projects could include activities that
are exempt from the WPA, and activities in federal wetlands (e.g., isolated
wetlands), that are not covered under the WPA.

Although Category I projects are nen-reporting, the Corps reserves the
right to require review for an individual permit if there are concerns for
the aquatic environment or any other factor of the public interest (scee
Condition 4 on Discretioconary Authorityd.

€. Corpas Authorization: Category II (Screening)

For projscts that do not mest tThe non-reporting thresholds applicants are
reguired to submit an application to the Corps for a case-by-case
determination of applicability under this general permit {(Category II).
Category I1 projects may not proceed until written notification isg received
from the Corps, and the applicable certifications or waivers concerning water

guality and coastal zone management (CZM! are received by the applicant.
Applicants will be notified by the Corps if an individual CIZIM consistency
concurrence is required. Note that Category II does neot apply to activities
occurring in a component of, or within 0.25 mile of a component ¢f, the
National Wild and Scenic River System (see Condition 9, and page 8 for listed
rivers in Massachusetts).

For Category II projects, applicants filing a notice of intent (NOI) with
their local Conservation Commission should submit a copy of their NOI
materials to the Corps at the same time they apply to their Commission, along
with additional information concerning the work within Corps jurisdiction
{see below).

Category II applicants shall submit a copy of thelr application materials
to the Historic Preservation Officer at the Massachusetts Historical
Commission {(MHC) to be reviewed for the presence cof histeric/archaeological
resources in the permit area that may be affected by the proposed work.
Applications to the Corps should include information to indicate that this
has been done (applicant's statement or a copy of their cover letter to MHC}.

The Corps will determine 1f Category II applications {1} require
additional information {see below); {2) are appropriate for screening with
the federal resource agencies (Envirommental Protection Agency, U.35. Fish and
Wildlife Service, and National Marine Fisherles Service}:; (3) are ineligible
under the terms and/or conditions ¢f this general permit; or {(4) will require
individual permit review, irrespective of whether the terms and conditicns of
this general permit are met, based on concerns for the aquatic environment or
any other factor of the public interest (see Condition 4 on Discretionary
Authority).

Additional information required may include:

{a) purpeose of the project:

(b) 8 1/2" by 11" plan views of the entire property and project limits with
existing and proposed conditions {legible, reproducible plans

required);
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{c} wetland delineation for the site, information on the basis of the
delineation, and calculations of waterway and wetland impact areas (see
Condition 2 on page 3):

(d} typical c¢ross-section views of all wetland and waterway fill areas and
wetland replication areas:;

(e) delineation of submerged aguatic vegetation, e.g., eelgrass beds, in
tidal waters:

(£} amount, type and scurce of fill material to be discharged into waters and
wetlands, including the volume of fill below ordinary high water in
inland waters, and below the high tide line in coastal waters;

} mean low, mean high water and high tide elevations in navigable waters:

y limits of any Federal navigation project in the wvicinity and 8State Plane
coordinates for the limits of the propoesed work closest to the Federal
project;

(i} alternatives analyses submitted to the DEP for WQC review, and/or

additional informaticon compiled on alternatives;

{31 for dredging projects include the volume of material and area in square
feet to be dredged below mean high water, existing and proposed water
depths, type of dredging equipment to be used, nature of material {(e.g.
silty sand), any existing sediment grain size and bulk sediment chemistry
data for the proposed or any nearby projects, information on the location
and nature of municipal or industrial discharges and occurrence of any
contaminant spilils in or nesar the project area, location of the disposal
gite {include locus sheet}.

Additional information may be requested by the Corps; dredging applicants
may be required to conduct a shelifish survey, and sediment testing,
including physical, chemical and biological testing.

D, Corps Avthorization: Category III (Individual Permit)

Work that is in Category III on the attached Definition of Categories
sheet, or that does not meet the terms and conditions of this general permit,
will require an application for an individual permit from the Corps of
Engineers (see 33 CFR Part 325.1). The screening procedures cutlined above
will only serve to delay project review in such cases. The appropriate
application materials {including either the NOI joint application form or the
Corps application form} should be submitted by the applicant at the earliest
possible date; general information and application forms can be obtained at
{617) 647-8338, Individual water quality certification and coastal zone
management consistency concurrence will be required.

E, Programmatic General Permit Conditions:
The following conditions apply te activities authorized under the Programmatic General
Permit, including all Categeory I (non-reporting) and Category II {screening} activities:

GENERAL REQUIREMENTS:

1. Other Permits. Authorization under this general permit does not obviate the need to
obtain other Federal, state, or local authorizations required by law.

2. Applicability of this general permit shall be evaluated with reference to Federal
jurisdictional boundaries. Applicants are responsible for ensuring that the boundaries
used satisfy the federal criteria defined at 33 CFR 32B-32%.

3. Minimal Effects. Proijects autherized by this general permit shall have minimal
individual and cumulative adverse environmental impacts as determined by the Corps.
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4, Discretionary Authority. Notwlithstanding compliance with the terms and conditions of
this permit, the Corps of Engineers retains discretionary authority to reguire review for
an individual permit based on concerns for the aguatic environment or for any other factor
of the public interest. This authority is invoked on a case-by-case basis whenever the
Corps determines that the potential consequences of the proposal warrant individual review
pased on the concerns stated above. This authority may be invoked for projects with
cumulative environmental impacts that are more than minimal, or if there is a special
regsource ¢y concern assoclated with a particular project, that 1s not already covered by
the remaining conditicons of the PGP, that warzants greater zeview.

Whenever the Corps notifies an applicant that an individual permit may be required,
authorization under this general permit is voided, and no work may be conducted until the
individual Corps permit is obtained, or until the Corps notifies the applicant that
further review has demonstrated that the work may proceed under this general permit.

5. 8ingle and Complete Prciects. This general permit shall not be used for piecemeal
work and shall be applied to single and complete projects. All components of a single
project shall be treated together as constituting one single and complete project. All
planned phases of multi-phased projects shall be treated together as constituting one
single and complete project. This general permit shall not be used for any activity that
is part of an overall project for which an individual permit ig required.

NATTONAL CONCERNS:

6, Historic Properties. Any activity authorized by this general permit shall comply with
Section 1086 of the WNational Histeric Preservation Act. Infermation on the location and
existence of historic resources can be obtained from the Massachusetts Historic
Preservation Office and the National Register of Historic Places. If the permittes,
during construction of work authorized herein, encounters a previously unidentified
archaeological or other cultural rescurce within the area subject to Department of the
Army jurisdiction that might be eligible for listing in the Hational Register of Historic
Places, he/she shall immediately notify the Division Engineer.

7. HNationgl Lands. Activities authorized by this general permit shall not impinge upon
the value of any National Wildlife Refuge, National Forest, National Marine Sanctuary
{e.g. Stellwagen Bank) or any area administered by the National PFark Service {e.g. Cape
Cod National Seashore).

. Endangered Species. HNo activity is authorized under this general permit which may
affect a threatened or endangered speties or a species proposed for such designation, as
identified under the Federal Endangered Species Act (ESA}; or which is likely to destroy
or adversely modify the critical habitat of such speciss; or which would zesult in a
"take" of any threatened or endangered species of fish or wildlife, or which would result
in any other viclation of Bection 9 of the ESA protecting threatened or endangered species
of plants, Applicants shall notify the Corps if any listed species or critical habitat is
in the vicinity of the preject and shall not begin woerk until notified by the district
engineer that the regquirements of the Endangered Species Act have been satisfied and that
the activity is authorized. Information on the location ¢f threatened and endangersd
species and their ¢ritical habitat can be cbtained from the U.8. Figh and wildlife Service
and Naticonal Marine Fisheries Service {addresses attached, page 8}.

g, Wild and Scenic Rivers. No activity is autherized under this general permit that
occurs in a component of, or within 0.25 mile of & component of, the National Wild and
Scenic River System, including rivers officially designated by Congress as study rivers
for possible inclusion in the system, while such rivers are in an official study status,
Current rivers that this applies to in Massachusetts are listed on page 8.
19. Federal Navigation Preject. Any structure or work that extends closer to the
horizontal limits of any Corps' navigation project than a distance of three times the
project's authorized depth (see attached map for lvocations of these projects) shall be
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subject to removal at the owner's expense prior to any future Corps’' dredging or the
performance of pericdic hydrographic surveys.

11. Federal Liability. In issuing this permit, the Federal Government does not assume
any liability for the following: {a} damages {o the permitted project or uses thereof as a
result of other permitted or unpermitted activities or from natural causes; (b) damages to
the permitted projiect or uses thereof as a result of current or future activities
undertaken by or on behalf of the United States in the pubklic interest:; (c) damages to
persons, property, or to other permitted or unpermitted activities or structures caused by
the activity authorized by this permit; {d) design or construction deficiencies assocliated
with the permitted work; (e) damage claims assoclated with any future modification,
suspension, or revocation of this permit.

12. HNavigation. There shall be no unreasonable interference with navigation by the
existence or use of the activity authorized herein, and no attempt shall be made by the
permittee to prevent the full and free use by the public of all navigable waters at or
adjacent to the activity authorized herein,.

MINIMIZATION OF ENVIRONMENTAL IMPACTS:
13, Minimization. Discharges of dredged or £ill material into waters of the United
States shall be avoided and minimized to the maximum extent practicable.

14. Work in Wetlands. Heavy equipment working in wetlands shall be avoided if possible,
and if required shall be placed on mats to minimize soll and vegetation disturbance.
Disturbed sreas in wetlands shall be restored to preconstruction contours upon completion
of the work. 1In many cases the mats are considered a discharge of f£ill material and must
be included in the guantification of impact area, and authorized by this general permit.

15, Temporary Fill. Temporary fill in waters and wetlands authorized by this general
permit {e.g. access roads, cofferdams) shall be properly stabilized during use to prevent
ercsion. Temporary £ill in wetlands shall be placed on geotextile fabric laid on existing
wetland grade. Temporary £fills shall be disposed of at an upland site, suitakly contained
to prevent erosion and transport to a waterway or wetland. Temporary fill areas shall be
restored to their original contours.

16, Sedimentation and Erecsicen Control. Adeguate sedimentation and erosion control
management measures, practices and devices, such as phased construction, vegetated filter
strips, geotextile silt fences or other devices, shall be installed and properly
maintained to reduce erosion and retain sediment on-site during and after construction.
They shall be capable of preventing erosion, of collecting sediment, suspended and
floating materials, and of filtering fine sediment. These devices shall be removed upon
completion of work and the disturbed areas shall be stabilized. The sediment collected by
these deviges shall be removed and placed at an upland location, in a manner that will
prevent its later erosion into a waterway or wetland. BAll exposed soil and other fills
gshall be permanently stabilized at the esarliest practicable date.

17. Waterway Crossings. f{a} All temporary and permanent crossings of waterbodies shall
be suitably culverted, bridged, or otherwise designed to withstand and to prevent the
restriction of high flows, and so as not to cbstruct the movement of aquatic life
indigenous to the waterbody beyoend the actual duration of comstruction. (b} No open
trench excavation shall be allowed in flowing waters. {c} Temporary bridges, culverts, or
cofferdams shall be used for equipment access across streams [note: areas of £fill and/or
cofferdams must be included in total waterway/wetlands impacts to determine applicability
of this general permit}). (d) For prejects that otherwise meet the terms of Category I,
instream construction work shall be conducted during the low flow perioad July 15 — October
1 in any year; projects that are not te be conducted during that time period are
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ineligible for Category I and shall be screened pursuant to Category 11, regardless of the
waterway and wetland fill and/or impact area.

18. Discharge of Polliutants. All activities inveolving any discharge of pollutants into
waters of the United States authorized under this general permit shall be consistent with
applicable water quality standards, effluent limitations, standards of performance,
prohibiticons, and pretreatment standards and management practices established pursuant to
the Clean Water Act (33 U.S.C. 1251}, and applicakle state and local laws, If applicable
water guality standards, limitatiens, etc., are revised or modified during the term of
this permit, the authorized work shall be modified to conform with these standards within
& months of the effective date of such revision or medification, or within a leonger period
of time deemed reascnable by the Division Engineer in consultation with the Reglonal
Administrator of the Environmental Protection Agency. Applicants may presume that State
water quality standards are met with ilssuance of the 401 Water Quality Certification.

18, Spawning Areas. Discharges in fish and shellfish spawning or nursery areas during
spawning seasons shall be aveided, and impacts fe these areas shall be avoided or
minimized to the maximum extent practicable during all times of year.

20. BStorage of Seascnal Structures., Coastal structures such as pler sections, floats,
etc., that are removed from the waterway for a portion of the year shall be stored in an
upland location, located above mean high water and net in salt marsh.

21. Environmental Values. The permittee shall make every reasonable effort to carry out
the construction or operation of the work authorized hereis in a manner so as to maintain
as much as is practicable, and to minimize any adverse impacts on, existing fish,
wildlife, and natural environmental values.

PROCEDURAL CONDITIONS:

22. Inspections. The permittee shall permit the Division Engineer or his

authorized representative(s) to make periedic inspections at any time deemed necessary in
order to ensure that the work is being perfeormed in accordance with the terms

and conditions of this permit. The Division Engineer may also require post-construction
engineering drawings for completed work, and post-~dredging survey drawings for any
dredging werk.

23. Maintenance. The permittee shall maintain the work or structuzss authorized herein
in good condition, including maintenance to ensure public safety. Dredging preiects: note
that this does not include maintenance ©f dredging projects. Maintenance dredging is
subject to the review thresholds on page 10, and/or any conditions included in a written
Corps authorization.

24. Property Rights. This permit does not convey any property rights, either in real
estate or material, or any sxclusive privileges, nor does it authorize any injury to
property or invasion of rights or any infringement of Federal, 3tate, or local laws or
regulations.

25. Modification, Suspension and Revocation. This permit may be either modified,
suspended, or revoked in whele or in part pursuant teo the policies and procedures of 33
CFR 325%.7; and any such action shall not be the basis for any claim for damages against
the United States,

26. Restoration. The permittee, upon recelpt of a notice of revocation of
authorization under this permit, shall restore the wetland or waterway to its former
conditions, without expense to the United States and as directed by the Secretary of

the Army or his autherized representative. If the permittee fails t¢ comply with such a
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directive, the Secretary or his designee may restore the wetland or waterway teo its former
condition, by contract or otherwise, and recowver the cost from the permittee.

27. Special Conditions. The Corps may impose other special conditions on a project
authorized pursuant teo this general permit that are determined necessary to minimize
adverse environmental effects or based on any other factor of the public interest.
Failure to comply with all conditions of the autherization, including special conditions,
will constitute a permit vioclation and may subject the permitiee to criminal, civil, or
administrative penalties, or restoration.

28. False or Incomplete Informaticen. If the Corps makes a determination regarding the
eligibility of a project under this permit, and subseguently discovers that it has relied
on false, incomplete or inaccurate information provided by the permittes, the permit shall
not be valid and the Government may institute appropriate legal proceedings.

29, Abandonment. If the permittee decides to abandon the activity authorized under this
general permit, unless such abandonment is merely the transfer of property to a third
party, he/she must restore the area to the satisfaction of the Division Engineer.

306. Enforcement cases. This gensral permit does not apply to any existing or proposed
activity in Corps Jjurisdiction associated with an on-going Corps of Enginsers enforcement
action, until such time as the enforcement action iz resolved or the Corps determines that
the activity may proceed independently without compromising the enforcement actlion.

DURATION OF AUTHORIZATION/GRANDFATHERING:

31. Duration of Authorization. Activities authorized under this general permit that have
been commenced (i.e., are under construction) or are under contract to commence in
reliance upon this authorization will remain authorized provided the activity is completed
within twelve months of the date ¢of the general permit's expiration, modification, or
revocation, unless discreticpnary authority has been exercised on a case-by-case basis to
modify, suspend, or revoke the authorization in accordance with 33 CFR 325.2(e) {2}.
Activities completed under the authorization of the general permit that was in effect at
the time the activity was completed will continue to be authorized by the general permit.

32. Previously Authorized Activities. {(a)] Activities which have commenced, i.e. are
under construction or are under contract to commence, pricr toe the issuance date of this
general permit, in reliance upoen the terms and conditions of the noen—reporting category of
the previous Massachusetts PGP, shall remain autheorized provided the activity is completed
within twelve months of the date of issuance of this general permit, unless discretionary
authority has been exercised on a case-by-case basis to modify, suspend, cor revoke the
authorization in accordance with Condition 4. The applicant must be akle to document to
the Corps' satisfaction that the project was under construction or contract by the
appropriate date. (b} Projects that have received written verification or approval from
the Corps, based con applications made to the Corps prior to issuance of this general
permit, for the previous Massachuseits PGP, Nationwide permits, regional general permits,
or letters of permission shall remain authorized as specified in each authorization.

{c} Activities authorized pursuant to 33 CFR Part 330.3 {activities occurring befors
certain dates) are not affected by this general permit.

5 C feé- Dec 28,994

i
K DISTRICT ENGINEER DATE
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Contactas for Programmatic General Permit:

U.8. Army Corps of Engineers
Regulatory Division

424 Trapelo Road

Waltham, Massachusetts 02254-9149
617-647-8335

B00~-343-4789 (ME, VT, NH, RI, CT}
BOO-362-4367 {Massachusetts}

Massachusetts Historical Commission
BO Boylston Street

Bosteon, Massachusetts 0211¢€
H17-727-9530

Federal Endangered Species:
U.S. Fish and Wildlife Service

22 Bridge Street Unit #1
Concord, New Hampshire 03301-4901
603~-225-1411

Massachusetta Department of Environmental
DEP Division of Wetlands and Waterways

One ¥Winter Street
Boston, Massachusetts 02108
617~-292-36%5

Regional DEP Offices:
DEP-Western Region

Wetlands Protection Program

436 Dwight Street

Springfield, Massachusetts 01143
413-784-1100

DEP-Central Region

Wetlands Protection Program

75 Grove 3treet

Plorcester, Massachusetts (1605
508-792-7650

January 1,
Coastal Zone Management

100 Cambridge Street 20th Floor

Boston, Massachusetts (2202

617-727-8530

Naticnal Park Service

North Atlantic Region

15 State Street

Eoston, Massachusetts 02108-3572

National Marine Fisherles Service
One Blackburn Drive

Gloucester, Massachusetts 01930-2298
508-281~8300

Protection {DEP):

DEP-Scouthsast Region

Wetlands Protection Program
20 Riverside Drive, Route 105
Lakeville, Massachusetts §2347
508~-946-2800

DEP~Northeast Region
Wetlands Protection Program
16 Commerce Way

Wokurn, Massachusetts 01891
BL7-932-7640

Katicnal Wild and Scenie Rivers System segments and study segments for

Massachusetts as of June 2, 19%2,

include:

Hayden Pond in Otis downstream to the confluence with Thorp Brook in Sandisfield;

Sudbury/Assabet/Concord Rivers as follows:
bridge in Framingham downstream to the confluence with the Assabet,
feet below the Damon Mill Dam downstream to the confluence with the Sudbury,

1885

Weat Branch of the Farmington River from

the Sudbury from the Danforth S5treet
the Assabet from 1000
and the

Concord from the confluence of the Sudbury and Assabet downstream to the Route 3 bridge in

Billerica; and the Westfield River asz follows:

Bast Branch from the Cummington/Windsor,

MA, town line downstream to 0.8 mile upstream of the confluence with Holly Brook, the
Middle Branch from the Peru/Worthington, MA, town line downstream to the confluence with
Kinne Brook, and 0.4 mile of the Glendale Brook tributary from Clark Wright Road bridge to
the confluence with the Middle Branch, and the West Branch from the railread bridge 2000
feet downstream of Becket Village in Becket, MA, downstream to the Chester/Huntington, MA,

town line.

PGE.

Projecta located in these segments, or within 0.25 mile up-
down-~stream, or 0.25 mile upstream on any tributary,

oxr
are excluded from the
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401 Water Quulity Certification: January 1, 1985

For work in Corps jurisdiction involving a discharge to waters of the
U.5., an individual 401 water guality certification (W0OC) must be obtained
from the Massachusetts DEP before workx can proceed pursuant to this general
permit for the following circumstances (pursuant to MGL ¢. 21 Secticons 26 -
53 and regulations at 314 CMR 9.00, as supplemented by the Interim Guidance
effective 10/1/92), until replaced by revised regulations in early 1995:

1. proposed work that is not subject to the WPA (310 CMR 10.00) but does
require a 401 Water Quality Certification and proposes the loss of
bordering vegetated wetlands, land under water, or federal non-state
wetland {e.yg., WPA exemptions):

2. any proiect intended to create a real estate subdivision for which a
Notice of Intent is submitted on cor after October 1, 1982;

3. any project which will result in the loss of more than 3,000 square feet
of bordering vegetated wetlands or land under water:;

4. proposed work in Outstanding Resource Waters (ORWs) as designated in
314 CMR 4.00;

5. proposed work in coastal areas which will result in the loss of any
amount of salt marsh;

6. projects involving dredging more than 100 cubic yards in navigable
waters.
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DEFINITION OF CATEGORIES
' CATEGORY | {CATEGORY i

AINLAND WATERS AND WETLANDS (WATERS OF U, (1))
{a) ?\iEWAFELLI EXCAVA’EEON Less than 5,000 s.f. tniand waterway

,.&éﬁiﬁiﬁ?ﬁ%fifﬁ?ﬁﬁ?ﬁi’f_fffﬁf:ﬂffff

DOO sf 20 1 acre miand wa!enﬂay Greater ﬁ'uzan 1 acre sn and waterwa}f
of wetiand ff!i and secondar’g

rnpacts (e 3., areas drained, ﬁuwed or
cleared). Impact area includes all
emporary and permanent filf and
..@xcavation discharges.

’tempor'é'@ az‘zd permanent ﬂ aﬁd
excavation dlscharges

.. iEIS required by the Cor
€ ‘_year restrsc’uoz‘z to be
i de‘f:e{mmed case««iay-case

{b) BANK STABILIZATIO:
‘ F’ROJECTS

E 58{} ‘J‘t iength and iess than 1 c;{( ﬁ
per | lmear foot i}eiow ord:mry hsgh__'__w

( )RHPAIR A&Q MAiNTENANCE' Rﬁpalrlmamtenance of exesimg o
_OF AUTHGRIZED Fii_LS curr@ntly-s&wmeable aazihorrzed fail

'B. TIDAL WATERS AND NAVIGAQL& ‘WATERS ;2}
{a) FILL; E

andfor secon{iary-;wateway or
§Wet!3nd Jimpacts (e.g., areas dralned or
looded). _ Fill includes temporary and

permanent waterway fill.

impacts (e.g., areas drained of
flooded). Fill includes mmp@m(}, and

on Temporary salt marsh fil or_excavation
discharges greater than 1acre

dnscharges up to ‘1 acfe

,.,%;,**35‘&Bﬁé}bﬁé"?f'é?fféﬁéirﬁEﬁ%ﬁéﬁéi..é%iiff.ff.ﬁj._ Permanent salt marsh fil, any amount.

U marshfilinPGP,

EIS required by the Comps.

Replacement of non-serviceable fill,
¢ repait/maintenance of se,fgjgwggh_j@w

"I_us.:!ms amnesty-approved fills, with
.no expansion or change in use.

_? 3ere or wuth c?xarage Jn use
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INDIVIDUAL PERMIT

Maintenance d;'edgmg {any amount] )
ior affecting a _$pecial aguatic site (‘3‘}‘,’%

. CATEGORY I

jaintenance dreﬁg;ng g;ea%er than
1,000 cy. or that does not meet thm@m

;“““""v'l’hﬂ«hdVhdhhd'--.-rﬁ-'n','n...-\-———--nvA T e CATEGORY '

. Maintenance dredgmg less than 1 {}00
‘cy with upland disposal, provided
oper ssitatfon controls are used;
mited t::s dredgmg and disposal
_operataans coaducted between i‘ﬂéov 1 .

each nourishment requzmd and no
mpacts to spemal aquatic | sstes @}.
for limitations on fill fo

‘aquatic sites (3.

New d ""éf"é"i"r'ég" Z§¥""é¥é'%ﬂﬁ""€ébfﬁﬁ. 0,000 cy.

water_disposal,

oormgs wnthsn the horlmntal Efmlts..__m
or_with moored vesaels that extend
wﬁhln the I|m|ts_of Corps F_ederal
Nawgataon project, except these in
Federal anchorages under Cat Il

(d) MOORINGS:

\ny_structure, pler or float that |
i extends, or with docked or moored
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CATEGORY |

Temporary buoys, markers, floats,
and_ similar_structures for recreationa
use during specific events, provided

CATEGORY I

i Structures or work in or affecting
idal and navigable waters that are e
ot defined under any of the headings | Structures or work within the
isted above. Includes, but is not imited: horizental limits of Corps Federal

INDIVIDUAL PERMIT
EIS required by the Corps.

i

_vessels that extend within
0se limits, Does not include utility
fines; aerial and subsurface crossings

 Shellfish_aquaculture facilities; refer
o lmitations of Corps Aguacultur
etter of Permission dated Sep. 1,
991, for guidelines.

Oil_spill clean-up temporary structure:
and Bl

.. Fish and widife harvesting structures
AN e

Scientific measurement devices and
_survey activities, such as exploratory
drilling, surveying and sampling
activities, Does not include oil and gas
exploration and fill for reads or

onstruction pads,

L £
1. Waters of the U.8. in inland areas: Inland rivers, streams, lakes ponds, and wetlands.
. waters that are subject to the ebb and flow of the tide, and Federally designated navigable

n Massachysetts).

ivers (the Merrimack

vegetated shallows (see (5) beiow).
uch as marinas, yacht clubs, boat club

.....poat yards, town facilities, dockominiums, ete. e e
5. Vegetated Shallows: Subtida) areas that support rooted aguatic vegetation such as eelgrass.
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Addendum to Permit No.: 1883-01{440 Effective Date: March 1, 1885
Expiration Date: March 1, 2000

MASSACHUSETTS PROGRAMMATIC GENERAL PERMIT
Coordination Procedures for Category II

Federal Rescurce Agency Coordination: Projects to be screened will be reviewed with the
Federal resource agencies ({(Envirommental Protection Agency, U.S. Fish and Wildlife
Service, and National Marine Fisheries Service) at meetings held every three weeks, or as
necessary to provide applicants with a timely response. The Corps and Federal agencies
may agree oh certain activities that do not need to be cocrdinated at these meetings. For
proiects to be reviewed with the Federal agencies, the agencies may recommend special
conditions for projects to avoid or minimize adverse environmental effects and to insure
that the terms and conditions of the general permit are met. The Corps will determine
that a project is ineligible under this general permit and will begin its individual
permit review procedures if any one cof the Federal agencies, within 10 working days after
the screening meeting, expresses a concern within thelir ares of esxpertise, states Che
resource or species that could be impacted by the project, and describes the impacts that,
either individually or cumulatively, will be more than minimal.

This 19~day notice may be verbzl and is not regquired to be fully documented, but nust
be confirmed with a written response within an additional 10 working days from the date of
the verbal comment. The intent of the verbal notification is to allow the Corps to give
timely notification te the applicant that additional information, or an individual Corps'
permit, may be reguired. The Corps may reinstate a project’s eligibility under the PGP
provided the Federal agencies' concerns have been satisfied.

Coastal Zone Management: Category 11 projects that invelve work in or affecting the
coastal rone will be coordinated with CZM at Joint Processing, or by fax 1f a CZM
representative is not at the Jolnt Processing meeting. CIM will make a determination, at
Joint Frocessing or within ten working days, that {1} CIM c¢onsistency may be waived; (2)
CiM consistency may be waived provided CIM and the Cotps agree to special conditions to
protect the land or water uses or natural resources of the coastal zone: or (3} an
individual consistency concurrence will be requlired for the project. If CZM requires an
individual CZM consistency concurrence, the Corps may issue a procedural denial letter,
which will notify the applicant that the Federal authepization is not valid until CiIM
consistency concurrence is issued or waived by the the Office of Cpastal Zone Management.

Minerals Management Service {MMS): Projects with construction of solid fill structures or
discharge of fill that may extend the coastline or the baseline from which the territorial
sea is measured {i.e., mean low water}, must be coordinated with MMS, Cuter Continental
Shelf {0OC3) Survey Group, pursuant to the Submerged Lands Act (43 U.S5.C. Section 1301~
1315, 33 CFR 320.4(f)). The Corps will forward project informetion to MMS for their
review. MM5 will coordinate their determination with the Department ¢f the Interior (DOI)
Sclicitor's Office. The DOI will have 15 calendar days from the date MMS is in receipt of
the project information to determine if the baseline will be affected. No notification
within the 15 day review period will constitute a “no affect" determination., Otherwise,
the sclicitor's notification to the Corps may be verbal but must be followed with a
written confirmation within 10 business days from the date of the verbal notification.
This procedure will be eliminated if the Commonwealth of Massachusetts provides a written
waiver of interest in any increase in submerged lands c¢aused by & change in the baseline
resulting from solid £ill structures or fills authorized under this General Permit.

Attachrent -~ p. 1 of 1 January 1, 1395



ENVIRCGNMENTAL ASSESSMENT AND STATEMENT OF FINDINGS

1. Applicant: Regulated Public, Commonwealth of Massachusetts
Application Number: 1993-~-01040

2. This permit action is being taken under authority delegated to
the District Engineer from the Secretary of the Army and the Chief
cf Engineers by Title 33, Code of Federal Regulations, Part 325.8,
pursuant to:

X Section 10 of the Rivers and Harbors Act of 1898
X Section 404 of the Clean Water Act
Section 103 of the Marine Protection, Research, and
Sanctuaries Act

3. tCharacter, location, and purpose of work: The New England
Division of the U.5. Army Corps of Engineers proposes Lo reissue
the Massachusetts Programmatic General Permit (PGP}, with several
revisions, for minimal-impact activities in Massachusetts. The
current PGP has been in use for over a vear, since August 24,
1993, The decision to reissue the PGP is baged on an evaluation
of this trial pericd, and an evaluation of the responses to the
public notice describing the proposed revisions. No changes in
the overall procedures or scope of the PGP are proposed. Minor
changes in review categories, and minor text changes are proposed.
The purpose of reissuance of the PGP is to provide an efficient,
comprehensive permitting mechanism for the regulatory program in
Massachusetts, that simplifies permitting requirements for
applicants and avoids duplication of Federal and state review.

A summary of the statistics regarging use ©f the PGP during
the trial periocd is included in section 9.f. below.

Activities toc be covered by the PGP include minimal-impact
structures or work in or affecting navigable waters of the United
States, and the discharge of dredged or fill material into waters
of the United States.

4., Environmental setting: The general permit would be applicable
throughout the Commonwealth of Massachusetts and effects coastal
and inland waterways and wetlands. The state has varied
environmental settings that include wvaried types of waterways and
wetlands.

5. Character of Resources Impacted: Activities covered under
this general permit could affect all waters of the United States
in Massachusetts, including the territorial seas and coastal
waters and wetlands, and rivers, streams, lakes, ponds, and inland
wetlands. These aquatic resources have varied functions and
values, depending on the nature of the resource and the degree of
development in the area. Because the general permit is to be used
for activities with minimal individual and cumulative impacts on
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the aguatic environment, it is unlikely that the character of the
agquatic resources in Massachusetts will be substantially changed
by this permit.

6. Relationship to existing uses: Work apthorized under this
general permit would have minimal individual and cumulative
impacts on the aquatic environment. As such, it is not expected
to conflict substantially with existing uses of aguatic resources.

The proposed changes to the PGP are relatively minor. Several
minimal-impact activities have been added to Category I (non-
reporting} work; several stipulations have been added to limit
various activities in both Category I and Category II:; and one
item has been switched from Categeory 11T {individual permit
regquired) to Category II. These changes are based on an
evaluation of use of the PGP during the trial pericd, and are not
expected to substantially change protection of resources or
regulatory efficiency under the PGP,

7. Alternatives: Alternatives include eliminating the PGP
altogether, and returning to use of the Nationwide permits;
expanding or reducing the scope of the PGP, such as changing the
review thresholds:; and the “no action” alternative (continue use
of the current PGF)}.

a. No action: Several changes hawve been deemed necessary to
increase the clarity, efficiency or protection of the PGP. These
changes are discussed in detail below. Therefore, the no action
alternative 1s not deemed suitable.

b. Nationwide permits: Response from the general public and
the federal and state agencies has been favorable for continued
use of the PGP. The PGP provides a simpler regulatory framework
for the regulated public, increases the coordination between
federal and state agencies, and provides a more efficient review
process. Comparison of a one-year period with the Nationwide
program pricr to the PGP, and a full yvear of use of the PGP,
indicates that the Corps reviewed more projects under the PGP, but
processed applications more quickly than under the Nationwide
permits. This means the Corps and Federal agencies may review
more work, but process applications more efficiently with the PGP.
This will insure environmental protection and reasonable review
times for applicants with the PGP. Therefore, the alternative of
returning to the Nationwide permits is not preferred.

c. The following changes were identified by the Corps in the
Public Notice as potential areas for revisions to the review
thresholds of the PGP (firnal changes are indicated in parentheses,
and are discussed in more detail in Section 8 below):

{a} bank stabilization in tidal waters {new work changed from Cat.
ITI to Cat. 11; repairs changed from Cat. II to Cat., I};
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(b} dredging with open-water disposal (no changes made):;
(c) beach nourishment (no changes made) ;
(d}) time-cf-year restriction for in-stream work (no change);

(e) Massachusetts Wetland Protection Act (WPA) limited projects
for o0il spills and for dam repair (no change);

(f) enforcement provision {(added provision that PGP cannot apply
to enforcement sites without Corps approval);

Other recommendations for changes in review thresheolds were
made by the Corps, federal agencies or the public for the
following activities:

{g) structures in/near federal projects (non-commercial moorings
in federal anchorages moved from Cat. III to Cat. II; structures
located within 3 times the depth of a federal project moved from
Cat. I to Cat. II};

(h) scientific measurement/survey activities (added as a Cat. I
activity).

(i) structures in the intertidal zone and in vegetated shallows
{(no change)};

{J) wvernal pccls and spawning areas (spawning areas clarified as
fish and shellfish spawning areas, no change for vernal pocls);

(k) work in Naticnal Wild and Scenic Rivers and within 0.25 mile
{(activities in these areas changed to Cat. III};

{1} inland bank stabilization (no change};
{m) airport tree clearing limited projects (no change);

(n) endangered species (PGP kick-out changed from “jeopardy”
determination to “may affect” determination}.

A detailed description of the proposed revisions and our
evaluation is provided below in Section 8.

B. The following checklist summarizes the anticipated impacts of
the proposed PGP, On weighing the wvarious factors, the net
environmental effects are considered to be minor.

EFFECTS ON PUBLIC INTEREST FACTORS:
+ Beneficial - Adverse 0 Negligible Effect

0 Water Quality 0 Benthic Flora & Fauna
0 Land Use Classification



+ Wetlands 0 Water Supply and Conservation

0 Flooding 0 Historical 0 Energy Needs
0 Economics 0 Drainage Q0 Air Quality

0 Aesthetics 0 Circulation Patterns 0 Noise

0 Wildlife 0 Erosion/Accretion 0 Mineral Needs
0 Finfish/Plankton 0 Navigation

0 Fecod and Fiber Production 0 Recreation

0 Floodplain Values 0 Other

0 Property Ownership

+ Needs and Welfare of the People

EVALUATION OF AFFECTED PUBLIC INTEREST FACTORS:

Wetlands: There will be no change to the review thresholds for
wetland impacts from the current PGP. The screening process for
Category II projects, and spot-checks of the Category I files at
the regional DEP offices, indicate that minimal-impact work is
normally occurring under the PGP. Therefore, long-term impacts to
wetlands in the Commonwealth should be minimal from use of the
PGP.

General Environmental Concerns: Several changes have been made to
the review thresholds and conditions of the PGP, to ensure
adequate environmental protection. Descriptions of Category I and
II activities were revised and/or clarified in some cases to
provide increased protection to various resources. Several
conditions were modified, and a new condition was added, to ensure
adequate environmental safeguards. These changes are discussed in
more detail in Section 9 below.

Needs and Welfare of the People: We have received favorable
responses concerning the use and efficiency of the PGP.

Therefore, we appear to be attaining the goals of simplifying the
regulatory process for the public. The trial period of the PGP
indicated that less projects were reviewed for individual permits
than prior to the PGP. In addition, the average processing time
compared to the Nationwide permits (computed from the date we have
a complete application}) has substantially decreased. Therefore,
the PGP should have positive long-term benefits for the public.

9. Findings:

a. State and local licenses: These will be issued on a
case-by-case basis where required. This general permit requires
that all other federal, state, and local licenses be obtained for
autherization under this general permit to be wvalid.

b. Water quality certification and coastal zone management
consistency concurrence were presumed wailved December 8, 1994,
following an extension of the review clocks to that date by the
Corps.



¢. A public notice adegquately describing the proposed
changes to the PGP was issued on May 3, 1994, and sent to all
known interested parties. A total of 5 letters were received in
response to the public notice. Most comnmenters objected to
inclusion of open-water disposal projects in the PGP, including
the Conservation Law Foundation, the Coastal Advocacy Network, and
Save the Harbor Save the Bay. The reasons they object to
inclusion of open-water disposal under the PGP include: (a} open-
water disposal of large guantities of material, which may have
elevated levels of contaminants, may not have minimal impacts and
should be reviewed with adequate public notice and opportunity for
comment; (b} concerns with impacts on Stellwagen Bank, a national
marine sanctuary, from disposal at the Massachusetts Bay Disposal
Site; (c¢) concerns with how material will be determined “clean”
and “suitable” for open-water disposal; impacts from disposal
include potential adverse effects on the marine ecosystem,
Stellwagen Bank, and public health.

Based on the controversial nature of this issue, the concerns
expressed above, and the concerns ©f the Federal resgource
agenclies, we have left open-water disposal projects in Category
111, individual permit required.

The Cape Cod Bay Disposal Site has recently been designated
by the Commonwealth as a disposal site, based on completion of a
management plan for the site, and completion of several tasks in
the plan that were required prior to any disposal at the site
(e.g., pre-disposal condition surveys and deployment of a marker
bucy). The management plan dees not provide a response to the
concerns with open-water disposal listed above, and makes no
changes to the existing regulatory framework for open-water
disposal, other than reguiring a marine mammal observer on board
each disposal trip.

However, the monitoring reguirements of the plan mey provide
sufficient information over a long-term period of use of the site
to determine if disposal projects at CCBLDS can be considered
minimal impact projects. Monitoring will evaluate changes in
substrate type and contours, water quality, and assimilation of
pollutants by benthic organisms. We recommend that inclusion of
CCBDS dispoesal projects in the PGP be reevaluated when the PGP is
due for reissuance in 5 years.

Two of the comment letters received in response to the public
notice were submitted by the Massachusetts Aeronautics Commission,
requesting that airport tree clearing limited projects, under the
Massachusetts Wetlands Frotection Act (WFA), be placed in Category
I or II of the PGP. The limited project has no upper acreage
threshold and could be applied to projects with impacts to
substantial wetland acreages. The Genericg Envirommental Impact
Review ({(GEIR) prepared to justify limited project status under the
WPA was submitted for our review. Based on a review of the GEIR
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and the requirements of the limited project, we have determined
that we have insufficient information to assure that these
projects will normally have only minimal inmpacts.

In particular, we do not agree with decreasing the level of
federal review when detailed assessments of wetland functions and
values, and determinations of whether mitigation is required, may
be required for substantial wetland impact areas.

Cther changes described in Public Notice include:

{a} bank stabilization in tidal and navigable waters {see e.6
below}:;

(b} beach nourishment (e.l11l below):

{c) time-cf-year restriction for in-stream work: no change made,
based on cobjections te relaxing the requirement that Category I
work be conducted during the low flow peried;

{d} Massachusetts WPA limited projects for oil/hazardous material
clean-up and dam safety projects: no provisions made for these
projects; adegquate provisions exist in our regulations for
emergency situations, and speclal review thresheolds for non-
emergency work have not been justified (may not be minimal-impact
work; 1f non-emergency work, does not warrant special
congideration), We cannot make exceptions to the impact
thresholds for any specific type of work without adequate
documentation that the work has minimal impacts and that special
review regquirements are justified.

{e} Enforcement Condition: added Condition 30, which prohibits use
of the PGP to authorize work associated with an on-going
enforcement investigation by the Corps.

d. The revised PGP was coordinated with the Federal resource
agencies through lilssuance of the public notice in May, and as a
revised draft document provided Septenmber 28, 1994, Their
comments and concerns have been addressed (detailed discussion
provided below] and the agencies have no cutstanding cbisctions to
issuance of the revised PGP,

e, Evaluation of revisions/comments:

1y EPA requested that we make a special provision in the PGP so
that projects with less than 5,000 g.f. impacts to vernal pools
would be screened (Category II). They believe the impacts to
wildlife populations in New England warrant special protection for
vernal pools. They also believe the protection provided by the
state program, through certification of vernal pocls as
Qutstanding Rescurce Waters (CRWs), is inadeguate because the
certification process is slow and because there are exceptions to
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the ORW regulations that would permit fi11l in vernal pools.

The Corps has determined that wvernal pools should not be
specifically called out in the PGP as a special case for increased
review, when project impacts in Corps Jurisdiction are less than
5,000 s.f. The existing state program provides adeguate
protection for certified vernal pools {individuel WQC regquired).
I1f concerns for impacts to non-certified vernal pools are brought
to our attention, there are adeguate provisions in the PGF to
require screening ¢r an individual permit, through discretionary
authority, if we have concerns with the impacts from the proposal.

We have also strengthened the language of Condition 21 to
indicate that wildlife wvalues should be maintained as much as is
practicable, We will continue to review all projects with greater
than 5,000 s.f. impacts to insure that impacts to wildlife wvalues
are avoided and minimized as much as is practicable.

2) U.5. Figh and Wildlife Service requested that all inland bank
stabilization projects be screened under Category II. The basis
for this recommendation is that a federally listed endangered
species, the Dwarf Wedge Mussel, inhabits the banks of rivers and
streams and is very susceptible to bank alterations. The FPlymouth
red-bellied turtle is a federally listed species that inhabits the
banks of inland ponds in southeastern Massachusetts. The
Northeastern bulrush 1s a federally listed endangered plant
species that may occur aleng the banks of inland lakes and ponds
and could be adversely affected by bank stabilization projects.

We believe there is ilnsufficient information to warrant an
increased level of review for these types of projects. The
Category I provisions for inland bank stabilization prohibit fill
in wetlands, which shcould protect against filling in areas where
the Hortheastern bulrush coccurs. The Corps has reviewed very few
inland bank stabilization projects since the PGP was issued.
However, based on informal estimates from the MA DEP regional
offices, a substantial number of bank stabilization applications
are reviewed by the DEP in some areas of Massachusetts {(presumably
in Cat. I, non-reporting to the Corps). We do not want to
increase the regulatory burden for these types of projects without
a well-substantiated need to do so.

There are provisions in the PGP to protect endangered
species; under Category I the burden of procf is placed on the
applicant to be sure federally listed endangered species do not
occur in the vicinity of the project. Because the Dwarf Wedge
Mussel is difficult to find {(small organism, living in sandy
substrates, which may or may not ocgur in groups), and has only
been documented in several areas, we do not want to increase the
regqulatory burden for all inland bank stabilization projects
unless it is shown that doing so across the state will serve an
overriding benefit.
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3) The U.S. Fish and Wildlife Service also recommended that we
modify Condition 19 on spawmning areas, to offer protection for a
broad range of wildlife functions. Their recommended wording for
such a condition would require that existing wildlife functions be
maintained and protected, including spawning, nursery,
hibernacula, nesting, migration, and other critical life cycle
functions of fish, aquatic life and other wildlife,

We believe that this language is to restrictive and would
essentially prohibit any discharge in any water of the U.S.
because any of these wildlife functions are likely to occur in any
wetland or waterway in the state. We regard the 5,000 s.f.
threshold for non-reporting discharges in inland waterways and
wetlands as adeguate assurance that only minimal-impact work will
occur without cur review., We will continue to protect thess
values as much as possible through the Categeory IT screening
process. In addition, the strengthened language regarding
wildlife values in Condition Z1 (see 1 above} should strengthen
the message to the regulated public that these functions are
important.

4) National Marine Pisheries Service recommended that Category I
exclude moorings in the intertidal zone and in vegetated shallows.
They believe that the impacts from moorings in eelgrass
vegetation, and from vessels grounding at low tide in the
intertidal zone, are substantial.

These restrictions would substantially change the status of
private, non-commercial moorings as authorized previgusly under
the Nationwide permits, and would substantially increase the
number of cases where application to the Corps was required.
Currently non-reporting mocrings located in a broad range of
waterways in Massachusetts would require application to the Corps.
These environments {(eelgrass vegetation and the intertidal zone)
are naturally dyvnamic systems, which experience a varisty of
changes on a regular basis {e.g., fluctuetions in limits and
densities of eelgrass vegetation). Because we do not have
evidence to indicate that the impacts from the existing moorings
in eelgrass vegetation are more than minimal, and that the impacts
of vessels grounding in the intertidal zone are more than minimal,
we have not included these restrictions in Cat, I of the PGP.

We will continue to review these impacts for projects that are
screened {e.qg., rental mooring fields). We alsoc have the
ocpportunity to comment on these issues when we review Harbor
Management Plans, and when we coordinate with harbormasters on
other issues.

5} National Marine Fisheries Service recommended that Category I
structures (pile-supported pilers and floats) exclude structures
within 30’ of vegetated shallows, to prevent adverse impacts from
boat traffic around the structure. They also object to the PGP

p. 8



language the requires that flcats be supported off the substrate
at low tide, and recommend that we require a minimum of 27 water
at mean low water instead.

We have broadened the Cat. I exception for vegetated shallows
to state that structures and vessels moored at them cannot be
directly over eelgrass vegetation because of adverse impacts from
shading. We believe the 50’ distance would be difficult for
applicants and the Corps to determine without expensive surveys.
One can generally determine if eelgrass is in the project vicinity
by walking out into the waterway where the structure will be;
determining if it occurs within 50’ would require investigations
over & greater areas in substantlially deeper waters,

Additionally, the natural variability in limits and density of
eelgrass vegetation in a particular area make a specific set-back
requirement impractical. We do not have evidence to indicate that
the secondary impacts to eelgrass around structures are more than
minimal, and warrant such increased review.

Specifving a minimum depth for Ileoats will remove some of the
flexibility applicants have with the current PGP, and will impose
a stricter standard that may require more expensive surveys. We
do not have evidence that the lmpacts from fleoats in less than 27
at MLW are generally more than minimal and require either stricter
standards or review.

) National Marine Fisheries Service recommended changing the
“kick~out” for endangered species from a “jeopardy” determination
to a ™may affect” determination. The basis for the change is
that a determination that a project may affect an endangered
species is likely to constitute meore than minimal lmpact. In
addition, a “may affect” determination requires formal
consultation under the ESA. Therefore it should not be a
regulatory burden to process these applications for an individual
permit while coordinaticon under the ESA is conducted.

7} EPA objected to the change in review status of tidal and
navigable waters bank stabilization projects, from Category III to
Category II. The basis of the chiection was that shifting
projects into the screening category increases the work required
by the federal agencies (may require agency site visit, requires
comments/conditions within a specified time-frame with inadequate
project information). We have changed the status of these
projects with the agreement of the Office of Coastal Zone
Management, which had required individual permit review for the
trial period of the PGP. They have agreed that these types of
projects can be screened, similar to other tidal or navigable
waters fill projects, and they will have the opportunity to
comment at JP, and to reguire an individual CIM consistency
review, We believe the screening process, with CZM staff
attending JP, will be the most efficient way to process these
applications. We prefer to work toward bringing complete
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information to JP for the federal agencies to review, rather than
having stricter Category III reguirements to accomplish the same
end result.

8} The National Park Service objected to the status of projects
located in the National Wild and Scenic River system. They
requested that projects within Naticnal Wild and Scenic Rivers, or
study segments, require an individual permit to provide the
opportunity for pubklic comment. This change has been made. The
National Fark Service also requested a screening mechanism for
Categeory I projects proposed in close proximity to designated
rivers or study segments. In order tco keep the PGP simple, we
have not included & separate procedure for these projects, but
will require an individual permit for projects within 0.25 mile of
a designated river or study segment (i.e., treat projects near the
system the same as projects located within the system).

9) Condition 26 (Special Conditions; Condition 27 in revised PGP}
has been broadened to specify that special conditions may be
imposed based on any factor of the public interest. The previous
wording referenced special conditions to avoid adverse
envirormmental effects.

10) The Navigation Division at New England Division recommended
specifying that moorings that meet the terms and conditions of
Category I be allowed in Federal anchorages. This change was
made.

11) The Navigation Division at New England Division recommended
that any structure or pier that extends closer to the horizontal
limits of any Corps Federal navigation project than a distance of
three times the project’s authorized depth be screened in Category
II. This change was made to the provisions in Category I for new
plers and floats.

12) Beach Neourishment: cone acre below the high tide line would
allow disposal of only approximately 1,600 c.y. of material, with
a depth of 1’ (typical beach nourishment depth}. Ths
justifications for a different threshold are that beach
nourishment is usually a beneficlal use of dredged material, and
that it is economically beneficial because it i1s cheaper than
other disposal coptions., (Note: 10,000 ¢.y. of material, at a
depth of 17, would cover approximately 6 acres.} Because of
concerns with dispeosal in resource areas, no changes were made to
the status of beach nourishment as a tidal/navigable waters fill
activity.

13} Scientific measurement devices and survey activities were
included in the non-reporting category for tidal and navigable
waters, to cover minimel-impact work formerly coversd by
Nationwide permits 5 and 6.



£f. General Evaluation:

Procedures: Implementation of the PGP in place ¢f the Nationwide
permits and other permitting mechanisms for minor work in
Massachusetts has increased coordination and consistency between
the Federal and state regulatory programs, and has increased the
efficiency of our review, General responses from the federal and
state agencies, and the public, have been favorable.

A compariscn of 1 year of use of the PGP showed that fewer
individual permits (IPs} were processed (20 IPs) than during the
previous year without the PGP (44 IPs), Average processing time
(from date of complete application) for minimal-impact projects
had decreased from approximately 60 days {estimate for Nationwide
permits, letters of permission, etc.) te 15 days for the PGP. Out
of 521 actions taken, 389 were Category I actiwvities and 171 were
Category I1I. For Category IT work, the federal agencles required
individual permit review in only a small percentage of cases.
About half the projsots screened by the federal agencles required
additional information and/or a site visit, although that amount
is decreasing as the PGP gets more use {currently about one
quarter of the projects need additional information or a site
visit}). Of those projects, all but a few are authorized by the
PGP once additional information is obtained or a site visit
completed.

Phis confirms that our goals of increasing efficiency and
maintaining adeguate environmental protection are being met. It
appears that we are reviewing more work than prior to the PGE,
and reaching a final decision in less time. We will continue with
measures to increase the efficiencey of coordination with the
federal agencies, and to inform the public of what is required for
a complete application.

Impacts ~ Category I: Spot-checking was conducted at the MA
DEP regional offices, and the MA DEP Division of Waterways, to
determine the types of work being reviewed at the local and state
level that meets Category T of the PGP. Most files checked were
cages where the Corps did not review an application. The files
were checked to determine if activities were what we expected for
minimal-inmpact work. The following time periods were covered:

Northeast Region: 40% of files over a 3-month periocd checked.
Western Region: 40% of files over a 7-month period checked.
Central Region: 50% of files over a 7-month period checked.
Southeast Region: 90% of files over an 8-month period checked.
Chapter 91: approx. 15% of amnesty files over 8-month pericd.

Gur findings indicate that the majority of Category I work
consists of minimal~impact work that is consistent with what we
anticipated. The only problems we had in determining if the
projects were what we expected for Category I were the following:

p. 11



{a}) insufficient information in many cases to determine impacts
with respect to federal jurisdictional boundaries; (b)
ingufficient information in some cases to determine if the impacts
being reviewed were part of a single/complete project, or in
several instances, file information suggested work was one
component of a larger project.

Subdivisions and activities in Cutstanding Resource Waters
{ORWs) reqguire an individual water guality certification from the
DEP. We found a wvery thorough, comprehensive review of these
applications by the DEP., This confirms our premise that the Corps
does not need to review these projects when impacts are less than
5,000 s5.f., because they receive adeguate review by the state.
Applications for exemptions were rare, but we presume they receive
the same level of review by the DEP as subdivisions and ORWs.

Because of the findings from spot-checking, we have added
emphasis to the text of the PGP concerning the regquirement that
the PGP apply to single and complete projects, and that federal
Jurisdictional boundaries must be used. We plan on continuing
this spot-checking throughout the use of the PGP. It provides
useful information on the types of work cccurring throughout the
state. It would be worthwhile to expand this effort teo include
keeping track of the number of approvals, and cumulative wetland
and/or waterway impacts by region.

Out of approximately 665 projects reviewed under the PGP from
August 24, 1993, to November 30, 1854, 471 were Category I
activities. At least 140 of these were amnesty projects. At
least 4% were minor access road fills. Other common Category I
activities included utility projects, piers and floats, bridge
repalr and other repalir work.

Despite the designation as non-reporting work, we are still
receiving substantiasl numbers of requests for written
determinations under Category I. We have tried tc keep this in
mind in making revisions to the PGP, by keeping the terms and
conditions of Category I as simple as possible. We should
continue to work with the state and local agencies to develop
mechanisms to streamline evaluation of Category I work. It may be
that Corps review of Category I work at sach DEP regional office
could be used to eliminate separate applicaticns to the Corps.

Impacts - Category II: Out of 665 proijects reviewed between
August 24, 1993, and November 30, 1994, 194 were Category II
projects. These include a broad range of activities, covering
virtually all aspects of Category II designatiocns. The level of
review in conjunction with federal agency screening appears to be
adequate to insure that only minimal-impact work is authorized.
In many cases, either the Corps or the federal agencies conduct a
site visit. Other sources of information could be svaluated, to
increase the efficiency of review, including insuring applicants

p. 12



submit adequate site information, and increasing coordination with
state agenciez and conservation commissions who may have knowledge
of a particular site or area.

A report has been designed to keep track of the PGP on our
computer data base. This report assisted in the evaluation
provided above. The report should be kept current, and should be
modified as needed to provide the most effective means of tracking
the number and types of activities authorized under the PGP.
Evaluation could alsoc be expanded to include an assessment of
cumulative wetland and/or waterway impacts by reglon within the
state, On-golng evalpation is recommended to assist in reissuance
after 5 years,

Revisions: The changes described above generally provide or
enhance safeguards to insure adequate environmental protection.
Several chanhges are to decrease the regulatory burden for some
activities, where we have determined that an individual permit may
not be warranted {(e.g., moorings in federal anchorages and bank
stabilization projects in tidal/navigable waters). Other
recommended changes that would either increase protection, or
decrease our review, were not adopted because there was inadeguate
justification for the change. Sewveral text changes should make
the PGP simpler to read and understand; we will continue to review
this issue and try fo implement measures tc make the program
readily understood.

g. Application of the 404(b) {1} guidelines: The final
guidelines of the Envirommental Protection Agency for the
discharge of £ill or dredged material {40 CFR 230) as published in
the Federal Register, dated 24 December 1980, have been applied in
evaluating this general permit. The discharges of dredged or fill
material autherized by this general permit have been found to
comply with the guidelines, with the inciusicon of appropriate
conditions to minimize pollution or adverse effects on the
affected aquatic environment.

h. The EPA regulations published as “General Conformity
Rule” {58 FR 63214, November 30, 1333) to implement Section 176{c¢}
of the Clean Air Act for non-attainment areas and maintenance
areas require that Federal actions, unless exempt, conform with
the Federally approved state implementation plan. The impacts on
air guality assocliated with the regulated activity described in
this EA/SOF {discharge of dredged or fill material into waters of
the U.8. (Section 404 of the Clean Water Act):; and/or work in or
affecting navigable waters of the U.5. (Section 10 of the Rivers
and Harbors Act):; and/or the transportation of dredged material
for disposal in cocean waters (Section 103 of the Ocean Dumping
Act) have been considered and are expected to cause only de
minimis Increase in emissions. Therefore, the regulated activity
is exempt from the requirements of the General Conformity Rule.,
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The rational for the Corps of Engineers limiting its scope of
analysis to emissions assoclated with the regulated activity is
based on the fact that 1t is not practicable for the Corps to
control indirect emissions and the Corps has no continuing program
responsibility over the entire activity.

10, I find that based on an evaluation of the environmental
effects discussed in this document, the decision on this proposal
is not a major federal action significantly affecting the quality
of the human environment. Hence, an environmental impact
statement is not required.

1i. I have considered all factors relevant to this proposal
including cumulative effects. Potential factors included
conservation, economics, aesthetics, general environmental
concerns, wetlands, historic properties, fish and wildlife values,
flood hazards, floodplain values, land use, navigation, shore
erosion and accretion, recreation, water suppiy and conservation,
water quality, energy needs, safety, food and fiber production,
mineral needs, consideration of property ownership and, in
general, the needs and welfare of the people. After weighing
favorable and unfavorable effects as discussed in this document, I
find that this Department ¢f the Army programmatic general permit
i8 not contrary to the public interest and should be issued.

SRl

RICT ENGINEER BAT
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SHORT FoRM
Section AOAth}{1] Buidelines Cospliance Determination
(Ref.: AD CFR Part 230, Federal Registsr, 24 Decesber 1980)

RPRLICANT: JNA Gengaal Fiilpie APPLICATION NUMBER: /D9 3- 01040 f44 Per
{. Review of Compliance (230.18(a}-(d}), : Findings and Cossgnts

A reviem of the persit application indicates that:

i, The discharge represents the least environsentally dasaging practicable alter-

native and if in 2 special aquatic site, the artivity associated with the discharge

mist have direct access or provimity to, or be located in the aguatic ecosystes fo

ful#ill its basic purgose unless there are no gracticable alternatives to the pro- \_/{
PMYES

posed activity (i no, see Sec. 7 and inforsation gathered for EA alternativel; iZiﬂD*
Susmary of reasoas for YES response:
ng&ﬂf"} é?axmg‘ a4 )‘M ?{17’10.(5’_{ gg;f‘f &(J{S{-""ﬁa/ﬁ@'ﬁ
Yhat wrll e allowed tnder i<y PR
b. The activity does not appear to: 1) viclate applicadble state water gquality stand-
dards or eifleent standards probibited aeder Section 367 of the ¥Ry 2} jeopardize the
existence of Federally listed endangered or threatened species or their habitat; and
3} vinlate requiresents of any Federally designated sarine sanctuary {i# no, see Sec. -
2h and check response from resowrce and water quality certifying agencies)y §}:f§ES 1_iNDE
£. The activity will not cause or cosmtribute to significant degradatiom of maters of
the U.5. including adverse effects om haman health, life stages of organisas dependent
on the aquatic ecosystes, ecosystes diversity, groductivity and stabilily, ind recrea- -
tional, aesthetic and etomosit values (if no, see Sec. 21y .’*:‘.4&5 ; _iNDs
d. Appropriate amd practicable steps have beee taken o minisize potential adverse " .
iapacts of the discharge on the aguatic ecosystes {if no, see Sec. 3i; i_V_'i'{ES | _iINDs
2 hnical Evalustion Factors (Subparts £-F), (N7 = Not Applicable,
%5 = Wt Significant, § = Significast.)
i. Physical and Chemical Dharacteristics of the Aguatic Ecosystea
{Subpart (1. LI A
1) Substrate impacts. v
2} Suspended particulates/turbidity ispacts. N Lol
3 Mater colums ispacts. H b H
4) Alteration of current patterns and water circulation. H b ) :
5 Alteration of sormal water fluctuations/hydroperied. H b }
b} Mlteration of salinity gradients, R R

gifmd}‘;m lrased on fho  Fypes al Drojecys Aiar
¥ Gee paqe 4, st e asikfionyed by FE PGR
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b. PBiological Characteristics of the Aquatic Ecosystea (Subpart Bi.

1} E#fect on threatened/endangered species and their hahitat.
2} Effect on the aquatic food web.
3 Effect on other wildlife {sameals, birds, reptiles and amphibians.

¢, Potential lspacts on Special Aquatic Sites (Subpart E)

1} Sanctuaries and refuges.
21 Metlands.

3 Mad flats,

&) Vegetated shallows.

5 Coral reefs,

51 Ritfle and pool complexes.

d. Human Use Characteristics {Subpart Fl.

{3 Effects on sunicipal and private sster supplies.

#t Recreational and comsercial fisheries impacts.

31 Effects on water-related recreation.

4 Aesthetic ispatis.

5} Eifects oo parks, national and historical somuments, asztional
seashores, wilderness areas, research sites, and similar preserves,

k4

3. Evaluation of Dredged or Fill Naterial (Subpart B),

LEE]

&
w

NN

HRRSEN

(AR N

.
o e fmow

.

a. The folipwing inforsation has been considered in evaluating the biclogical availability of

possible contaminamts in dredged or fill saterial. {Check only these appropriate.]

13 Physical charanterilirs. s usviesnravireroesoncvanntsaosnnnrasssnonsaseeasressssnurnnssontensannssnsnss
2} Hydrography in relation to known or anticipated sources of contaminantsS..siiirciscniciiinminiiiiiisen,
3} Results froa previpus testing of the saterial or siailar material ia the vicinity of the project........
4} Known, significant sources of persistent pesticides from land runoff or percolation......cooveivncnnrens
3} Spill records for petroleun products or designated (Sectioa 311 of (WA} hazardous substances........ cean

4} {ther public records of significant introduction of contaminasts from industries, sunicipalties,
OF Oh Bl B OUT LB St s vumrmcrrnnuvscoananaounansesssssssuotsosennssesssseoncnsuepsaosssassnssnssnansed

73 Known existence of suhstantial saterial deposits of substances which couid be released in haraful

quantities to the aguatic environment By man-induced discharge activitigs.ioccirsciiievanninsceraaincans
E} ﬁth“ 55&?{35 (sp!{if?gka&3§.-lii’!!l!lI!litt*bbl"vll.twﬁsultllltibl!lolIl-.iEqa‘ttnucldill-!u..lltﬁ&aua

Requeated 2+ 9etded .
List of agpropriate references and rossents,

& Ser page 4,

nnnnn

]
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1
v
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b. An evaladtion of the appropriate informatien in Ja above indicites that there is reason to believe {{ithe
proposed dredged or fill saterial is not a cérrier of contaminants, or (2)1that levels of costaminants are
substantively similar 3t extraction and dispozal sites, or (3lacceptable cosstraints will be isplemented to prevent
contaminints fros being transported heyond the disposai site. The saterial sests the testing exrlusion

criteria, L{ﬁES {_iROe

8. Disposal Site Delineation (230.11(6)).

PA = Oper7 tiphes Aefoosad *of couered bo PG

2. The following factors as zppropriate, have been considered in evalsating the disposal sits,

1) Depth of sater at disposal SEl@. .. u.ovisurrranininsanensssnacsncsransanarstnincerstnssroarsnnnsnrnsas i
2y Current velocity, direction and variability abt disposil Site...eesressitinicinnrmmnrnrsscscnnrnriises
35 Degree of LUrBULBNCe. vuvrcorrcrsrersseasstanunsrnnsessrersranerncnrsratssnssrecanncsrssssrsonas cerens
41 Mater column stratificabion.  coursucasissniunnisnacuicreansarsrnsrintessssusstnorncenasransasssnsnans
51 Discharqe wessel speed and direction.ciacviviciirmsciesnerserasearinininseranns CherdacinsaraartEraTe
L T T e
71 Dredged material characteristics (constituents, amount and type of material, settling velocitiesl...,
8)  Nusber of discharges per unit of tise..ceooiiciivnricrininecanncss e rasmEeca e rKenTEratasseutiars
9} Othee tactors affecting rates and patterns of aizing USPECLFY).viviaiinnoniniivinascessnninincninins

i
i
H

L

i
1

]
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]
i
4
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List of appropriate rederences and romments,

b. An evaluation of the appropriate factors in 42 ahove indicates that the disposal site and/or -
size of the nixing zone are acceptable, P YES 1 _INOe

3. #ctions tp Misisize Adverse Effecis {Subpart Hi.

A1l appropriate and practicable steps hawe been taken, through application of recossendations of Ck”/
230.70-230.77 to ensure ainimal adverse effects of the proposed discharge. My

List actions takes 2ed cossents.
Q{}yi,wgyfaj Grd\ PEes AAl Swlefecw  Fo "‘LM Coraghe ' en 0 of

thet PO o yz{;}»?.-}fw,f:;/ cechiierse € fftchs

/D@jzu*s fo ot SCreered ey e Cops cvedd Ledecndt & GE#TCr L
Wide; e wloo Fed  awd [0 ol fived R A Caar - by - (e
basis fo nrirtaye Gduérce effecds, A0 e SFradard Sondds ..

o He FPar alse apply.
% See page 4,
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4. Factysl Deterwination (230.11),

A review of approgriate information as identified in iteas 2-3 above indicates that there is ainimal potential for
short or long-ters environmental effects of the groposed discharge as related to:

a} Physical sabstrate at the dispozal site (review sections 24, 1, 4 and 5}.*;_:/.‘{58

Rt 12
b} Water circulatiaon, fluctuation and salinity {review sections Za, 3, 4 and Shveveenen. crrend YES P INOH
t) Suspended particulates/turbidity {revies sactions 24, 3, 4, and Slociiiiiicnnnns creeronenent AYES i_iNDs
¢} Lontasinant availability (review sections i, I ang %h.,.......A...u...,..,,.u........”.‘ff‘&ES | _iNO®
8} Aquatic ecosystes structure asd function (Review sections 2b and ¢, 3 and $h.uvvnernecnnnn IMI¥ES 1 INDS
#) Disposal site (review sections 2, 4, amd Sleeu i iviriiicinirnnrcinntrnrsinnerinsinensans St AYES 1IN
g} Cumulative impact on the aqUatiC BUOSYSLEMM.cavirnvneenrnscriacnnsineanconrecnseccsnninnaeaiIYES _INO#
4 Secondary impacts on the aquatic scosystem............. crsrreaararesnnnnsrrstennrnrnvsreinceii¥ES 1 INOW

7. Cosgliance Detersinatipn,

a.

The proposed disposal site for the discharge of dredged or £i1] saterial cosplies with the Section
A0R{BI (1) gUIdElimeE.uusvrusinresrororrannransorcassantaneessranrussorcranssrasnsrarsasnasnnsns R

The proposed dispnsal site for the discharge of dredged or fill material complies with the Section -
ACH{b} (1) guidelines with the inclusion of the following special comditions.........ceennns .
{include cosditions as they will appear on persit)

Evaliat:, laged v oo Trgpes of  peviecss Fhay il ke dbirwe o
Usdde, Lo FOF Ausbronsatriin 15 Sulyear o The PGP St

Gonl  Gddapinad Caese - SRECHE  (Fuds P May Ge (Vipesedd,
S ,



€. The proposed dispesal site for the discharge of dredged or fill saterial does not cosply with the
Gection 804(k}(1} guidelines for the following reasonisi:

{} There is z less damaging practicable alternative.....c.vvnans verednrraans R B
2) The ackivity
i. violates water qualily or effluest standards. . ovoriiiiniiniiinicasnsiratoricransacssvnsnvensnrnal
b. jeopardizes threatened or endangered species or their Rabifat..c.veiiviiiiisininvoiiecririionrnnel
L. viol3tes marineg SanCiuary reguirBmENES. . e i errrerrecancarrrarrassncrarsnenosrirrensnrrersanarnnnl
3} The proposed discharge will result in sigrificant degradation of the aguatic ecosystes........cocoivevcods
4} The proposed discharge does not include practicable and appropriate seasures to sinimize
potential harm to the aqualic REOSYSEEM. . .vseaicvsrasuriimrmiiiarsiniivaroriasraseniternteuerarnaiscarsl

Ul Insufficient inforsation to wake a reasonabie judgement........cc.ivvniiiiiecirivnirrrianiranenicrnceseas v
PREPARED BY: Gl L /. L . R TR WA &
PROJECT NANABER DATE
FOOTNDTES:

i 1. A seqative, significant, or unknows response isdicates that the permit application say not be in compiiance wilh
the Section 404{hi (1) guidelines. Sumsary cosseets dre included.

2. See the Environmenial Assessaent and Statesent of Fisdings for additiosal discussions.
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oy Aeaen February 27, 1995

Mr, William Lawless
New England Division
Army Corps of Bngineers
424 Trapelo Road
Waltham, MA 02154-9149

RE: Massachusetts Programmatic General Permit
Dear Mr., Lawless:

The Mazsachusetts Department of Environmental Protection (DEP)
has reviewed the Programmatic General Permit (PGP) effective Maxch
1, 1995 for minimal impact activities within the Commonwealth. The
PGP represents the culmination of diacussions between federal,
state and local agenciles, with the shared goal of clarifying and
gimplifying the permitting process. The Commonwealth atrongly
endorses the PGP because it offers consistency with our own atrong
environmental protection programs.

Under Section 401 of the Clean Watexr Act, any applicant for a
federal permit for any activity imvolving a digcharge to waters and
wetlands must obtain a certification from the state where the
discharge is located. The state must certify that there is
reagonable agpurance the discharge as conditioned will meet state
water quality standards and other appropriate regquirements of gtate
law. Therefore, DEP certifies the PGP with the condition that
activitles conducted under the PGP are authorized only when:

a) A Final Oxder of Conditions under MGL c<.131, 8§40 is
obtained for activities subject to jurisdiction as
defined in 310 CMR 10.02, and

b} A waterways license or permit under MGL ¢.81 is obtained
for activities subject to jurisdiction, as defined in 310
CMR 9,05, and :

<) A 401 water guality certification under MGL ¢.21, E§26-53
is obtained for activities subject to jurimdiction of 314
CMR 9.00 effective March 1, 1995. Activities not
requiring an application ag specified in 314 CMR 9.03 are
certified through thie 401 certification of the PGP.

One Winter Btrant  #  Bostan, Masaachusstts 92108 . fmmmm'nm »  Teiephons {(817) 2028800
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The Commonwealth im grateful for the assistance of Corps staff
in the development of the 401 Water Quality Certification
regqulations. We have benefitted as well from discussions of the
PGP by DEP’s 401 Advieory Committee, with membership representing
the development community, environmental organizations,
consultants, agencies, and agricultural interests. The concurrent
development of the PGP and the new 401 program haa provided the
opportunity to ensure long-term compatibillty of federal and state
programs. We beliave that thip process has increased environmental
protection by clarifying standarde and targeting resources, while
reducing procedural burdens on applicants.

Sincerely,

Arlaen nnall
Acting Deputy Commissioner

AQD/PH/d¢



DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELU ROAD
WALTHAM. MASSACHUSETTS 02254-9143

HEPLY TD
ATTENTION OF

fFebruary 21, 1995

Regulatory Division
CENED-QOD-R

Mr. John DeVillars

Regional Administrator

EPA Region |

JFK Federal Building

Boston, Massachusetis 02254

Dear Mr. DeVillars:

This letter is in reference to two separate Department of the Army Programmatic
General Permits (PGP) in New England. The firsl is the recently reissued
Massachusetis PGP which has an effective date of March 1, 1995. The second is the
proposed Maine PGP for which a Corps of Engineers Public Notice soliciting
comments was released today. Copies of both are attached.

It is our intent to replace the nationwide permit program with these general
permits in the Commonwealth of Massachusetts and the State of Maine, including for
eligible projects requiring Corps of Engineers authorizations on tribal lands. In this
regard, EPA is the agency with authority to act on requests for water quality
certifications pursuant to section 401 of the Clean Water Act on tribal lands. Therefore,
the Corps hereby requests that EPA issue water quality certification for the
Massachusetts PGP and proposed Maine PGP in accordance with 40 CFR
Part 121 Subpart C-Certification by the Administrator.

Please contact Ms. Christine Godfrey of the Reguiatory Division at 617-647-
B673 if there are any questions. Thank you for your assistance in this matter.

Sincerely,

Nl "
Attachments /f? Jarhes C, Wong
Acting District Engineer
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COASTAL ZOKE
MANAGEMENT

February 10, 1885

William F. Lawless

Chief, Regulatory Division
Operations Directorate

U.8. Army Corps of Engineers
New England Division

424 Trapelo Road

Waltham, MA 02254-9149

Re: Pederal Consistency Certification: Massachusetts
Programmatic General Permit; Statewide.

Dear Mr. lLawless:

The Massachusetts Coastal Zone Management (MCZM) Office has
completed its review of the proposed final Massachusetts
Programmatic General Permit (PGP).

We concur with your certification and find that the activity as
proposed is consistent with the MCZM enforceable program policies.

If the above-referenced proposal, which has received this
concurrence from MCZM, is modified in any manner or is noted to be
having effects on the <coastal zone or its uses that are
substantially different than originally proposed, please submit an
explanation of the nature of the change to this 0ffice pursuant to
301 CMR 21,17 and 15 CFR 930.66.

Thank you for your cooperation with MCZM.

Sincerely,

s %{ﬂ%{ /;?%1%/ :

argaret M. Brady
Director

MMB/JWM

100% RECYCILED PAPER



cc: Christine Godfrey, Chief
Policy Analysis Branch, US Army Corps of Engineers
Karen Kirk Adams, Chief
Regulatory Branch, US Army Corps of Engineers
carl Dierker, Actirkg Director
Wetlands and Waterways, Massachusetts DEP



Nashua River Watershed Association

592 MAIN S1REET, GROTON, MASSACHUSETTS 014530 308244820290 Tax 50848 O

January 30, 1995

Christine Godfrey

Chief, Programs and Policy Regulatory Division
U.S. Army Corps of Enginecers

424 Trapelo Road

Waltham, MA. 02254-9149

Dear Ms. Godfrey,

I am submitting to you our comments for the Public Notice file #199301040,
Issuance of Programmatic General Permit and Revocation of Nationwide
Permits in Massachusetts.

1) Under Programmatic General Permit Conditions, E.14, you require the use
of mats in wetland area to minimize soil and vegetation disturbance. However,
you go on to require that only preconstruction contours are restored. The
NRWA would recommend that language should be included to ensure that site
vegetation also be restored using native, non-invasive species.

2} Under Programmatic General Permit Conditions, E.15, you require that
temporary fill areas be restored to their original contours. The NRWA would
recommend that language should be included to ensure that site vegetation also
be restored using native, non-invasive species.

3] Under Programmatic General Permit Conditions, E.16, you require that
sedimentation and erosion control be required to reduce erosion and retain
sediment on-site during and after construction. The NRWA recommends that
more specific performance standards for sedimentation and erosion control be
described. Our specific recommendations would be the performance standards
included in the Coastal Zone Reauthorization Amendments of 1990, Section
6217, Guidance Specifying Management Measures for Sources of Nonpoint
Source Pollution in Coastal Waters.

I appreciate the opportunity to comment on this public notice.

Sincerely, ..

e /

o
Ains}ejﬁgém?éﬁtr\ |

Executive Director

N




Public Notice

US Army Corps Date: ._.JANUARY 3. 1995
of Engineers Comment Period Closes:

Naw England Division File No: 129301040

424 Trapelo Road In Reply Refer To: Chdstine 4. Godfrey

wWaltham, MA 02254-8149

88 C PROG TIC GEN L, PERMIT
% - - TS _IN MASSACHUSETTS

THE NEW ENGIAND DIVISION OF THE U.8. ARMY CORPS OF ENGINEEFRS, 424

PE ROAD, WALTHAM, MASSACHUSETTS 54~9149 hereby issues a
Programmatic General Permit (PGP) for Massachusetts pursuant to
33 CFR Part 225.5 (¢) {(3). The Massachusetts PGP provides a
simplified review process for minimal-impact activities within
the Commonwealth of Massachusetts that are subject to Corps
jurisdiction under Section 404 of the Clean Water Act and Section
10 of the Rivers and Harbors Act of 1899. This follows use of
the initial PGP for a trial periocd that started August 24, 1993,
A copy of the new PGP is attached, with minor revisions from the
initial PGP.

The effective date of the new PGP is March 1, 1995. The current
PGP is hereby extended to February 29, 1995.

These dates are to coordinate with the Massachusetts Department
of Environmental Protection (DEP) changes to the 401 water
gquality certification regulations. At that time, the 401
requirements on page 9 of the new PGP will be revised to reflect
the changes.

At the same time, the Division Engineer has made a decision
regarding a proposal to exercise his discretionary authority
pursuant to 33 CFR 330.5 to revoke the Nationwide permits in
Massachusetts. These proposals were announced in a public notice
issued on May 3, 1994. The PGP replaces the Nationwide permits
and other permitting mechanisms formerly in use in Massachusetts,
including Regional General Permits and Letters of Permission.

All PGP authorizations are subject to the applicability
requirements, procedures and conditions contained in the PGP as
attached. Project eligibility under the PGP falls into two
categories, non-reporting projects (Category I) and projects that
will be screened by the Corps and federal resource agencies for a
determination of minimal cumulative and individual impacts
(Category II1j.

Category III activities, Category I and II projects that do not
meet all the terms and conditions of the PGP, and projects for
which the Corps has decided to exert Discretionary Authority (see
Condition 4 of the PGP) will require an individual permit. The
individual permit review process, federal exemptions, and work



—

grandfathered pursuant to 33 CFR Part 330.3 (activities occurring
before certain dates) are not affected by this PGP. Other
activities grandfathered from the provisions of the new PGP are
described in Condition 32 of the PGP (attached).

REVISIONS ¥ROM THE INITIAL PGP: Some revisions have been
included in the new PGP. Applicants are responsible for
reviewing the new PGP and insuring they comply with its terms and
conditions as of the effective date of March 1, 1985.

Sincerely,
M s bire
SEE REVERSE SIDE FOR Christine 2. odfre
DETAILS OF EVALUATION Chief, Programs and Policy

FACTORS Regulatory Division



The decision whether to issue a permit will be based on an evaluation of the probable impact of the proposed
activity in the public interest, That decision will reflect the national gongcern for both protection and
utilization of important resources. The benefit which may reasonable sccrue from the preposal must be
baianced against its ressonably foreseeable detriments, All factors which may ebe relevant to the proposal
will be considered, including the cumulstive effects thereof; among thase ere: conservation, economics,
sestheties, general envirormental cencerns, wetlands, cultursl values, fish end wildlife values, shoreline
erosion and mccretion, recreation, water supply and conservation, water quality, energy needs, safety, food
production and, in gemeral, the needs and welfare of the people.

Where the activity involves the discharge of dredged or fitl material inte weters of the United States or
the transportation of dredged material for the purpose of dispesing it in ocean waters, the evaluation of
the impact of the activity in the public interest will slso include spplication of the guideiines
promulgated by the Administrator, U.S. Envirermental Protection Agency, under authority of Section 4C4(b) of
the Clean Water Act, and/or Section 103 of the Marine Protection Reseerch and Sanctuaries Act of 1972 as
amerded,

Based on his initial review, the District Engineer has determined thst Littie likelihood exists for the
proposed work to impinge upen properties listed in or eligible for listing in the National Register of
Historic Places, and no further consideration of the requirements of the Presarvation of Histerical and
Archaeolegical Data Ast of 1974 is necessary. This determination is based on one or more of the following:

a, The permit area has been extensively mexdified by previous work.

b, The permit ares has been recently creasted.

¢. The proposed sctivity is of limited mature and scope.

d, feview of the latest published version of the Hationa! Register shows that no presence of

registered prcgert;es or preperties listed as being eligible for inclusion therein are in the permit srea cr
gereral vicinity.

Presently, unknown srchaeslogical, scientific, pre-historic or historical data may be lost or destroyed by
work to he sccomp!ished under the requested permit,

Pursuant te the £rdangered Species Act, the District Engineer is herely retuesting that the appropriaste

Federal Agency provide commants regarding the presence of and potential impacts to listed species or its
critical habitat,

The initial determinations made herein will be reviewed in light of facts submitted in resﬁénse ts this
notice.,

The follewing authorizations have been applied for, or have been, or will be obtained:

{ 3 Permit, License or Assent from the State.
3 Permit from Locel wetland Agercy or Conservetion Commission,
(?() Water Quality Certification in accordance with Section 407 of the Clean Mater Act,

The States of Lopnecticut, Maine, Massechusetts, New Hampshire end Rhode Island have approved Coasstsl Zone
Management Progrems. Where applicable the applicent states that eny propused activity will comply with and
wiil be corducted in a manmer that is consistent with the sporoved Coastal Zone Management Pregram.

Issuance of 8 State permit from the appropriate State mgency will indicate concurrence with this statement
of Consistency.

ALL commerts will be considered & matter of public record. Copies of letters of objection will ke forwarded

to the applicant who will normaliy be requested to contact objectors directly in an effort to reach an
understarding,

TRIS NOTILE 15 NOT AN AUTHORIZATION TO DO ANY WORK.

1f you would prefer not to continue receiving public notices, please theck here ¢ 3 and return thig
pcfgéon of the public notice to: U.5. Army Corps of Engineers - New England Bivision, Attn: Regulatory
Civision, Bldg 108K, 424 Trapele Road, Waltham, MA 02254-9149.

NAME :

ADDRESS:




DEPARTMENT GF THE ARMY
NEW ENGLAND DIVISION. CORPS OF ENGINEERS
424 TRAPELO ROAD
WALTHAM, MASSACHUSETTS 02254-9149

AEFLY TG
AYTENTYRE OF

CENED-OD-R Effective Date: January 1, 1935
1293-01040 Expiration Date: February 29, 13385

AMENDMENT TO
DEFARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUSETTS

The New England Division of the U.S. Army Corps of Engineers
hereby amends the Massachusetts Programmatic General Permit (PGP)
issued August 24, 1533, as follows:

The current expiration date of the PGP shall be extended to
February 25, 19325,

. 9-@5’@

Witddthm F, Lawless, P.E.
Chief, Regulateory Division
Operations Directorate
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COASTAL ZONE
MANAGEMENT

December 23, 1894

Mr. William Lavless

Chief, Regulatory Division
U.S. Army Corps of Engineers
424 Trapelo Road

Waltham, MA 02254-9149

Dear Mr. Lawless:

The existing Massachusetts Programmatic General Permit (PGP)
is set to expire on December 31, 1994. The Massachusetts Office of
Coastal Zone Management (MCZM) requests that the Corps extend the
current PGP until March 1, 1%9%5. The purpose of this extension is
to achieve coordination with the Massachusetts Department of
Environmental Protection's (DEP) 401 Water Quality Certification
Regulations.

The Corps, DEP, MCZM, and other federal resource agencies have
engaged in the cooperative effort of developing the PGP for the
past two years. DEF has simultaneously been revising its 401
program, and MCZM has been streamlining its federal consistency
procedures, to increase envircnmental protection while reducing
procedural requirements wherever possible. MCZM and DEP believe
that a concurrent schedule will minimize the inevitable confusion
that accompanies regulatory change, while providing our agencies
the opportunity to jointly publicize this streamlining effort.

Please let me know if you have any questions.

Slqyéﬁély, )
, ;L'zJ)ﬂ/

Peg B , Diregfor

cc:  Chris Godfrey
Monica Stillman
Arleen O'Donnell, DEP
Carl Dierker, DEP .
Robert Golledge, DEP o
Pamela Harvey, DEP -
Jane Mead, MCZM .

100% RECYCLED PAPER



%+ Commonwedith of Massachusetts
“I

Executive Office of Environmental Affairs

Depariment of
Environmental Protection

William F. Weld
Gevernat

Trudy Coxe
SBecretary, EOEA

Thomas B. Powers
Acting Commissioner

December 30, 1%%4

Chrigtine Godfrey

New England Division
Corps of Engineers

424 Trapelo Road
Waltham, MA (02254-9149

Dear Ms. Godfrey:

The Department of Environmental Protection requests that its
401 Water Quality Certification of the Interim PGP be extended
until the Interim Programmatic General Permit (PSP} expires on
February 28. 1995. Prior to that date, the Department will issue
its certification of the final PGP with its effective date of March
1, 1995, after public notice and the promulgation of the 401
program regulations.

We appreciate your cooperation as we near the completion of
the development of the Department’s 4081 program and the Corps' PGP.
We continue to believe that this process will yield benefits to our
applicants and to the environment of the Commonwealth.

Sincerely, FDH
w3 C;wzi;ﬁh&éﬁ&%/

Carl Dierkex

L Acting Director

[ Division of Wetlands and
Waterways

paplz29

One Winter Street o Boston, Massachusetls 02108 . FAX (617) 556-1043 + Telephone (817} 202-5500



DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELO ROAD
WALTHAM. MASSACHUSETTS 02254-9149

REpLY 713
ATTENTON GF

REVOCATICN CF HATIONWIDE PERMITS
EFFECTIVE IN MASSACHUSETTS
MARCH 1, 1395

The Nationwide Permits are hereby revoked in Massachusetts
pursuant to the procedures at 33 CFR Part 330.5, as of March 1,

1985, Refer to 33 CFR Appendix A for complete text of the
Nationwide Permits.

This Nationwide Permit revocation does not apply to the Corps
of Engineers Civil Works program.

(iZ;ﬁ‘Aabﬁ#mwéi;tﬁé;ﬁszﬁzww.5%9&5 fﬁ?éﬁ;{%%f
W&rle C. Richardso dite
Colonel, Corps of/Engineers

Division Engineer




STATEMENT OF FINDINGS AND DECISION
PROPOSAL FOR REVOCATION OF NATICONWIDE PERMITS
IN MASSACHUSETTS

1. PROPOSAL On August 24, 193%3, the New England Division Corps
of Engineers suspended the Nationwide permits in Massachusetts,
concurrent with issuance of a Programmatic General Permit ({(PGP) to
regulate minimal-impact work. The PGP was issued for a trial
period, which is to be extended to March 1, 1%3%5, at which time
the final PGP will be issued for a 5-year period. On May 3,
1894, we issued & public notice describing the proposed revisions
to the PGP, and the proposal to revoke the Nationwide permits in
Massachusetts,

The proposal to revoke the Nationwide permits in Massachusetts
and replace them with the PGP follows similar actions taken in New
Hampshire that have streamlined the Corps regulatory program and
aligned Corps review the state regulatory programs. The
Massachusetts Wetlands Protection Act provides a strong wetland
proegram that combines leocal {(Conservation Commission) review with
Department of Environmental Protection (DEP) oversight. The DEP
and Office of Coastal Zone Management have worked with the Corps
to provide a consistent, fair regulatory program including the
PGP. Revisions proposed with reissuance of the PGP will increase
coordination with the state agencies and should further increase
the efficiency of ocur program.

2. AUTHORITY Discretionary Authority is defined at 33 CFR
330.4(e}). The authority of the Division Engineer to assert his
discretionary authority is found at 32 CFR 330.5. The Division
Engineer may use his discretionary authority to modify, suspend,
or revoke Nationwide permit authoerization for any specific
geographic area, including on a statewide basis, by issuing a
public notice stating his concerns regarding the environment, give
opportunity for comment and opportunity to reguest a public
hearing, consider fully the views of affected parties, prepare a
statement of findings including comments received and how
substantive comments were considered, notify affected parties of
the modification, suspension, or revocation, including effective
date, and provide, if appropriate, a grandfathering period.

3. COMMENTS RECEIVED A total of 5 comment letters were
received in response to the public notice announcing reissuance of
the PGP and revocation of the Nationwide permits. HNo objections
to this proposal were received, although several objections to
proposed PGP changes have been evaluated (see Environmental
Assessment and Statement of Findings, EASOF, prepared Ifor
reissuance of the PGP},

The federal agesncies have indicated their support of the PGP
in place of the Nationwide permits., EPA stated that they believe
the PGP has increased efficiency and effectiveness of the
regulatory program. In general, informal responses from the
public have been in favor of the PGP, The Massachusetts



Department of Environmental Protection, and Office of Coastal Zone
Management, continue to support the concept and goals of the PGP
in faver of the former Watlonwide permit program.

4, BUMMARY AND DECISION A detziled evaluation of use of the
PGP during the trial period, including some compariscns to the
Nationwide permit program, 1s contained in the BEASOF prepared for
reissuance of the PGP. In general, the PGP has resulted in the
Corps reviewing more minimal-impact work in Massachusetts, while
processing applications in less time. We are processing less
individual permits than under the Nationwide permits. Therefore,
we appear to be meetiing our geals of increasing the effectiveness
{environmental protecticon) and efficlency {gquick response time} of
the PGP.

The PGP has also increased consistency and coordination
between the federal and state regulatory programs. Modifications
to the CZIM review process should further increase federal/state
coordination. The result is a more predictable, efficient, and
less costly regulatory program for the regulated public in
Massachusetts than occurred under the former Hationwide permit
program.

3. REVIEW QOF ACTIONS The Division Engineer retains the right
to review the effect of these acticns, and to revise or rescind
these decisions 1if the public interest warrants. Unless
specifically revised or rescinded, the decisions made herein
remain in effect for five vears from March 1, 1355,

6, IMPLEMENTATION The proposals adopted herein will be
effective on March 1, 1935, Al)l Category I activities commenced
or under contract prior to that date, in rellance upon the non-
reporting work of the previous PGP, shall remain authorized
provided they are completed within 12 months of March 1, 1995,

The revocation of Nationwide permits does not apply to the
Corps Civil Works program,

@W poe 1Y29/ 5.4

arle €. Kichards i date
Colonel, Corps o Eﬁ nEers

Division Enginee




STATEMENT CF FINDINGS AND DECISICN
FPROPOSAL FOR REVOCATION OF NATICHNWIDE PERMITS
IN MASSACRHUSETTS

1. PROPOSAL On August 24, 1893, the New England Division Corps
of Fngineers suspended the Nationwide permits in Massachusetts,
concurrent with issuance of a Programmatic General Permit (PGP} to
regulate minimal-impact work. The PGP was issued for a trial
period, which is to be extended to March 1, 1995, at which time
the final PGP will ke issued for a 5-year period. On May 3,
1994, we issued a public notice describing the proposed revisions
to the PGP, and the proposal to revoke the Nationwide permits in
Massachusetts.

The proposal to reveoke the Naticonwide permits in Massachuseits
and replace them with the PGP follows similar actions taken in Hew
Hampshire that have streamlined the Corps regulatory program and
aligned Corps review the state regulatory programs. The
Massacnusetis Wetlands FProtection Act provides a strong wetland
program that combines local {Conservetion Commission) review with
Department of Environmental Protection (DEP) oversight. The DEP

nd Office of Coastal Zone Management have worked with the Corps
to provide a consistent, failr regulatory program including the
PGP, Revisions proposed with reissuance of the PGP will increase
coordination with the state agencies and should further increszse
the efficiency of pur program.

2. AUTHORITY Discretionary Authority is defined at 33 CFR
330.4%e). The authority of the Division Engineer to assert nils
discretionary authority is found at 33 CFR 330.5. The Division
Engineer may use his discreticnary authority to meodify, suspend,
or revoke Nationwlde permit authorization for any specific
geographic area, including on a statewide basis, by issuing a
public notice stating his concerns regarding the enviyonment, glvs
opportunity for comment and opportunity to request a public
hearing, consider fully the wviews of affected parties, prepare a
statement of findings including comments received and how
substantive comments were considered, notify affected parties ot
the modification, suspenslon, or revocation, including effective
date, and provide, 1f appropriate, & grandfathering period.

3. COMMENTS RECEIVED A total of 5 commeni letters were
received in response Lo the public notice announcing reissuancs of
the PGP and revocation of the Nationwide permits. HNo objections
to this proposal were received, although several objections to
proposed PGF changes have been evaluated (see Environmentsal
Assessment and Statement of Findings, EASQOF, prepared for
reissuvance of the PGP),

Tre federal agencies have indicated thelr support of the EGP
in place cf the Nationwide permits. EPA stated that they believs
the PGP has increased efficiency and effectiveness of the
regulatory program. In general, informal responses from the
public have been in faver of Lhe PSP, The Massachusetts



Department of Environmental Pretection, and Office of Ccastal Zone
Management, centinue to support the concept and goals of the PGP
in faveor of the fgrmer Nationwide permit program.

4, SUMMARY AND DECISICN A detalled evaluaticn of use of the
PGP durirg the trial period, including some comparisons to the
Nationwide permit program, 1s contained in the EASCF prepared for
reissuance ¢f the PGP. In gsneral, the PGP has resulted in the
Corps reviewing more minimal-impact work in Massachusetts, while
processing applications in less time. We are processing less
individual permits than under the Nationwide permits. Therefore,
we appear to be meeting our gosls of increasing the sffectivensss
{environmental protection) and efficiency (quick response time} of
the PGP.

The PGP has also incressed consistency and coordination
between the federal and state regulatory programs. Modifications
to the £7ZM review process should further increase federal/state
coordination. The result 18 a more predictable, efficient, and
legs costly regulatory program for the regulated public in
Massachusetts than occurred under the Iormer Naticnwide permit
Drogran.

5. REVIEW QOF ACTIONS The Division Engineeser retains the right
to review the ecffect of these actions, and to revise or rescind
these decisions 1f the public interest warrants. Unless
specifically revised or rescinded, the decisions madse herein
remain in effect for five vears from Marsh 1, 1995,

€. IMPLEMENTATION The proposals adopted herein will be
effective on March 1, 1893, All Category I activities commenced
or under contract prior te that date, in reliance upon the non-
repoerting work of thne previous PGP, shall remain authorized
provided they are completed within 12 months of March 1, 1995,

The revocation of Naticonwide permits does not apply to the
Corps Civil Works program.

Earle C. Richardson
Colonel, Corps of Engineers
Division Engineer



DEPARTMENT GF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELD ROAD
WALTHAM, MASSACHUSETTS 02254-914%

NEFLY To)
AVTENTON {3t

REVOCATION OF NATIONWIDE PERMITS
EFFECTIVE IN MASSACHUSETTS
MARCH 1, 1995

The Nationwide Permits are hereby revoked in Massachusetts
pursuant to the procedures at 23 CFR Part 330.5, as of March 1,

1985, Refer to 33 CIFR Appendix A for complete text of the
Nationwide Permits.

This Nationwide Permit revocation does not apply to the Corps
of Engineers Civil Works program.

Larle C. Richardson date
Colonel, Corps of Engineers
Division Engineer
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 + UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
m & REGION |
% F JOHN F. KENNEDY FEDERAL BUILDING
%t o BOSTON, MASSACHUSETTS 02203-0001

December 2, 1994

William F. Lawless, P.E., Chief
Regulatory Division, Operations Directorate g
U.8. Army Corps of Engineers L
New England Division (oo
424 Trapelo Road ol
Waltham, MA 02254-9149

RE: Revised Massachusetts PGP
Dear Mr. Lawless:

The U.S. Envircnmental Protection Agency {EPA) recently received a
draft, revised Massachusetts Programmatic General Permit (MAPGP)
from Monica Stillman of your staff. EPA believes that the MAPGP
has worked extremely well over the past year, and we would like to
reiterate our support for its reissuance. We believe that the PGP
has improved the efficiency and effectiveness of the program as a
whole by offering more protection to valuable aguatic resources,
streamlining the permit review process, providing more certainty
for applicants, and relying whenever peossible on sound state
decisions.

We have reviewed the specific changes in the MAPGP, and offer the
following comments.

Clarification of “Spawning" Areas
The revised MAPGP clarifies Condition 19 such that "spawning areas"

are defined as "fish spawning or nursery areas" to be avoided
during spawning seasons, and states that "impacts to these areas
shall be avoided or minimized to the mawimum extent practicable
during all times of the year" (emphasis added). EPA is concerned
about two aspects of this condition: first, that the spawning
areas are restricted to fish spawning; and second, that impacts to
these areas can be permitted under the PGP during non-spawning
seasons. We will address each of these peoints in turn.

Restriction to '"fish" spawning
Prior to the Corps’ clarification that spawning referred to fish
spawning only, the PGP simply reguired that discharges into
spawning areas be avolded. Since the common definition of spawning
is the deposition of eggs or young by fish, mollusks, crustaceans,
amphibians, or reptiles, <Condition 19 appeared to prohibit
discharges into waters (e.g., streams, oceans, lakes, wetlands,
etc.) and vernal pools during breeding seasons of these animals.
Given the drastic decline o©f many species of fish, shellfish,
amphibians, and reptiles throughout New  England, this
interpretation of the Condition appeared reasonable; that is, since

RecycledRecyclable
Q] Prinled with SawCanols ink oo piger that
contains at lgast 75% regycied Eoer



the PGPs are supposed to permit only those projects that have
minimal impacts to the aguatic ecosystem, discharges into spawning
areas would likely not qualify as a minimal impact. We believe
that discharges into all spawning areas should be screened by the
resource agencies,

As you know, Massachusetts has a vernal pool certification program
that offers protection to certified vernal pools. Specifically,
once a vernal pool is certified, it is classified as an Outstanding
Resource Water (ORW), and the state will generally not issue a
Section 401 certification for a discharge into it. Despite this
additional protection offered by the State, vernal pools are still
at risk in Massachusetts for several reasons. First, there are a
nunber of exemptions to the prohibition against discharges into
ORWs, and the federal govermment therefore cannoct rely on the State
to protect all vernal pools.' Second, there are many pools which,
although valuable, are not yvet certified. Since uncertified vernal
pools are not afforded any additional protection by the State,
these uncertified pools should be protected by the Section 404
program. Third, many vernal pools are certifiable, but not
protectable under the Massachusetts Wetlands Protection Act. In
other words, smaller, isolated pools which do not meet the
definition of Isolated Land Subject to Flooding (1/4 acre foot of
standing water with an average depth of 6 inches) are not
protectable under the State law. Finally, many vernal pools in
Massachusetts are less than 5000 square feet in size, and may slip
undetected through the non-reporting PGP absent a condition in the
PGP prohibiting discharges into vernal pools.

Including vernal pools in the definition of spawning areas will not
place an undue burden on PGP applicants or the Corps. Information
necessary to document the existence of vernal pools does not have
to be exhaustive. If small pools of standing water exist on the
site (these can be seen either in the field or in leaf-off aerial
photographs if the application is submitted during the dry season),
and if there is evidence of amphibian breeding activity, it is
likely that a vernal pool exists. If an opponent tc the proposed
project asserts that a vernal pool exists on the site, the Corps
could require that scientific evidence supporting the existence of
the vernal pool be clearly demonstrated.

Permitting impacts teo spawning areas during non-breeding season
Regardless of what species are included within the definition of
spawning areas, EPA believes that permanent impacts to spawning
areas should be prohibited under the PGP at all times of the vear.

' For example, the following activities are exempt from the

prohibition against discharging into a certified vernal pool:
construction of a single family dwelling; the subdivision of an
owner occupied lot into an additional lot; the construction of
public highways and railroad tracks (and associated facilities);
and all preojects having received a variance under the Massachusetts
Wetlands Protection regulations.



Since spawning arecas of many species consist of specific substrates
and/or specific sites, destruction or alteration of these spawning
areas could have a detrimental impact on the population in the
water or wetland in question. For example, some fish reguire
shallow waters with small gravel for spawning. If these spawning
areas are altered, they may not be adegquate for spawning in
subsequent breeding seasons.

In the case of vernal pools, many obligate vernal pool species are
philopatric (i.e., return to their natal pools to breed each year).
Avoiding impacts to the vernal pool during spawning may prevent the
direct loss of adults, eggs, or juveniles; however, impacts to the
pocl at other times of the year may destroy the only breeding area
available to the local population. Therefore, impacts to spawning
areas at all times of the year may lead to more than minimal
impacts.

Please contact Kyla Bennett of my staff at 565-4436 for further
coordination on this matter.

Sincerely,

i

Boé;%as A. Thompson, Chief
Wetlands Protection Section

cc: M. Stiliman, USACOE, Waltham, MA
T, Timmerman, USACOE, Waltham, MA
Y. Lang, USFW3, Concord, NH
E. Reiner, WWP
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CENED-OD-R DATE: November 17, 1394

MEMORANDUM FOR: Monica Stillman
SUBJECT. MA PGP, Cat |, Special Cond. #17 - Waterway Crossing

1. Per our recent discussion, | believe that the subject condition is unneccesarily
resfrictive on Mass. Highway Department bridge projects.

2. Typically, these projects involve the emplacement of one or more cofferdams, in order
to isolate areas within the waterway for the construction of piers and abutments. The nature
and extent of work on these bridges results in these cofferdams being in place for months, and in
some instances, over several years.

3. The only turbidity caused within the waterway occurs at the time of either emplacement
or removal of the cofferdam. For the intervening period, there may be a partial restriction of
the waterway at the construction site, but there is no direct work in the waterway. Water
extracted from these cofferdams is processed through appropriate retention/sediment ¢ontrol
structures prior to reintroduction into the waterway or wetlands, as is other surface runoff
from the construction site,

4. It appears that the subject condition was developed in order to allow agency screening of
projects such as driveway crossings, utility line crossings, etc. These activities tend to be
much more limited in scope than bridges, and also limited as to duration. Frequently, these
crossings of small waterbodies can be accomplished in a day or less. Certainly, the time-of.
year restriction imposed by the special condition is appropriate in these instances, and does not
impose an unwarranted hardship. In order to limit the restriction imposed by the subject
condition on MHD bridge projects, [ suggest the following language be added to Special Condition
#17:

For the purpose of this condition, ‘instream work” is defined as any activity occurring
directiy in the water, which causes or could cause suspension of stream sedimenis. It
includes such activities as: excavation or backfilling of the streambed, driving sheet

;
/ /; / /! i steel piling, emplacement and/or removal of sandbags, jersey barriers, or any other
e water diversion device. it does nof include those periods during which a diversion device
(cofferdam) is in place, and work is continuing in the dry.
5. | believe that the addition of this language would facilitate the efficient review of MHD

bridge projects, which otherwise would ail have to be subjected to screening under the MA PGP,

GRANT KELLY
Senior Project Manager

cf. Karen Kirk Adams
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DRAFT
A Changes furvt

, pavier avelr-
Permit No.: 1993-01040 Effective Date:; Januvary 1, 1995 [11-29-594]
Expiration Date: December 31, 1999

Applicant: General Public in Massachusetts

DEPARTMENT GOF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUSETTS

The New England Division of the U.S. Army Corps of Engineers hereby issues a
programmatic general permiit that expedites review of minimal impact work in
coastal and inland waters and wetlands within the Commonwealth of
Massachusetts, Activities with minimal impacts, as specified by the terms
and conditions of this general permit, are either non-reporting {provided
regquired local and state permits and required state certifications are
received), or are to be screened by the Corps and federal resource agencies
for applicability under the general permit. The Corps individual permit
review process, and activities exempt from Corps jurisdiction, are not
affected by this proposal.

Activities covered by this general permit include work and structures that
are located in, or that affect, navigable waters of the United States
(regulated by the Corps under Section 10 of the Rivers and Harbors Act of
1899), as well as the discharge of dredged or fill material into waters of

the United States {regulated by the Corps under Section 404 of the Clean
Water Act}.

Procedures
A. State and Local Approvals

For projects authorized pursuant to this general permit, when the
following state approvals are also required, they must be obtained in order
for this general permit authorization to be valid (applicants are responsible
for ensuring that all regquired state licenses and approvals have been applied
for and cbtained):

fa) A Final Order of Conditions under the Wetlands Protection Act {WPA)
{MGL ¢. 131 Section 40) must be obtained for activities subject to
jurisdiction as defined in 310 CMR 10.02,

(b} A waterways license or permit under MGL <. 91, from the Magsachusetts
Department of Envircnmental Protection (DEP) Division of Waterways must be
obtained for activities subject to jurisdiction, as defined in 310 CMR 9.0%.

{c} For work in Corps jurisdiction invelving a discharge to waters of the
U.S., an individual 401 water quality certification (WOC} ! must be obtainad
from the Massachusetts DEP before work can proceed pursuant to this general
permit for the following circumstances: [This will be changed per 401]

1. proposed work that is not subject te the WPA {310 CMR
10.00) but does require a 401 Water Quality
Certification and proposes the loss of bordering
vegetated wetlands, land under water, or federal non-
state wetland {e.g., WPA exXemptlions);

2, any project intended to create a real estate
subdivision for which a Notice of Intent is submitted
on or after October 1, 1992;

Any project which will result in the loss of more than
5,000 sguare feet of bordering vegetated wetlands orv
land under water;

L4
.

11} See MGL . 21 Sections 26 - 53 and regulations at 314 CMR 2.00, as supplemented by i
Interim Guidance effective 10/1792.



4. proposed work in Outstanding Resource Waters {ORWs) as
designated in 314 CMR 4.00;

5. proposed work in coastal areas, which will result in
the loss of any amcunt of salt marsh:

§. projects involving dredging mcore than 100 cubic yards
in navigable waters,

{d) Any project that meets the terms and conditions of Category I of this
general permit {i.e., non-reporting), has been determined to he consistent
with the Massachusetts Coastal Zone Management plan and does not require any
additional coastal zone management review. For work being screened under
Category II of this general permit, the Corps will coordinate screening of
any work in or affecting the coastal zone with the Office of Coastal Zone
Management; for these projects applicants will be notified by the Corps :1f an
individual CZM concurrence is required.

B. Corps Authorization: Category I (Non-Reporting)

Work in Massachusetts that is subject to Corps jurisdiction?, that meets
the definition of Category I on the Definition of Categories sheet
(attached}, and that meets all of this permit’s other ccnditions may proceed
without application or notificatien to the Corps provided the reqguired
federal, state and local authorizations are obtained. HNote that the review
thresholds under Catecory I apply to single, complete projects only (see
Condition 5). Also, note that Category I does not apply to activities
oncurring in a component of the Naticnal Wild and Scenic River System (ses ¥
Condition 9 and page % for listed rivers in Massachusetts). &dipd
Work that is not subject to the Massachusetts Wetlands Protection Act S
(WPA}, but is subiect to Corps jurisdiction, is eligible for Corps PUSTLRN
authorization under this PGP; although an Order of Conditicns is not Fert
required, the general permit review thresholds and requirements concerning
WOC and CPM consistency apply. Such proiects could include activities that
are exempt from the WPA, and activities in federal wetlands {e.g., isolated
wetlands), that are not covered under the WPA.
Although Category I projects are non-reporting, the Corps reserves the
right to require review for an individual permit if there are concerns for
the aguatic environment or any other factor of the public interest {see
condition 4 on Discretionary Authority).

C. ¢Corpas Authorization: Category II (Screening)

For projects that de not meet the non-reporting thresholds applicants are
required to submit an appiication to the Corps for a case-by-case
determination of applicability under this general permit {(Category II).
Category II projects may not proceed until written notification is received
from the Corps, and the applicable certifications or waivers concerning water
quality and c¢oeastal zone managenent (CZIM) are received by the applicant.
Applicants will be notifisd by the Corps if an individual CZM consistency
concurrence is reguired.

For Category II projects, applicants filing a notice of intent (NOI} with
their local Conservation Commission should submit a copy of their NOI
materials to the Corps at the same time they apply to their Commission, zlong
with additional information concerning the work within Corps jurisdiction®
{see below).

In addition, applicants shall submit a copy of their application
materials to the Historic Preservaticon Officer at the Massachusetts
Historical Commission (MHC)} to be reviewed for the presence of
historic/archaeclogical resources in the permit area that may be affe:

21 See Conditien 2 concerning federal jurisdictional boundaries.



8. Endangered Species. No activity is avthorized under this general permit which is
likely to jecpardize the continued existence of a threatensd or endangered species or a
species proposed for such designation, as identified undey the Federal Endangered Species
Act {ESA}; or which is .ike.y to destroy or adversely modify the oritical habitat of such
species; or which would result in a "take" of any threatened or endangered species of fish
or wildlife, or which would result in any other vioclation of Section ¢ of the ESA
protecting threatened or endangered species of plants. Applicants shall notify the Corps
if any listed species or critical habitat might be affected or is in the wvicinity of the
project and shall not begin work until notified by the district engineer that the
regquirements of the Endangered Species Act have been satisfied and that the activity is
authorized. Information on the location of threatened and endangered species and their
critical habitat can be obtained from the U.S5. Fish and Wildlife Serwvice and National
Marine Fisheries Service {addresses and current Massachusetts list attached).

9, Wild and Scenic¢ Rivers., No¢ activity is authorized under this general permit that x
ceeurs in a component of the National Wild and Scenic River System, or in a river leﬁgal
officially designated by Congress as a study river for possible inclusion in the system,

while the river is in an official study status.gégrcjects that have received approval of

the National Park Service may be authorized under Category TI of this general permit.

Current rivers that this applies teo in Massachusetts are liszted on page Q,Jéf

10. Federal Navigation Froject. Any structure or work that extends closer to the
herizontal limits of any Corps' navigation project than a distance of three times the
project’s authorized depth {see attached map for locations of these projects); shall be
subject to removal at the owner's expense prier to any future Corps' dredging or the
performance of periodic hydrographic surveys.

1l. Federal Liability. In issuing this permit, the Federal Government does nct assume
any liability for the following: (a) damages to the permitted project or uses theresof as a
result of other permitited or unpermitted activities or from natural causes; (b)) damages to
the permitted project or uses thereof as a result of current or future activities
undertaken by or on behalf of the United States in the public interest; {c¢) damages to
persons, property, or to other permitted or unpermitted activities or structures caused by
the activity authorized by this permit; (d) design or construction deficiencies associated
with the permitted work; {e) damage claims associated with any future medification,
suspension, or revocation of this permit,

12, Havigation. There shall be no unreasocnable interference with navigation by the
existence or use of the activity autherized herein, and nc attempt shall be made by the
permititee to prevent the full and free usze by the public of all navigable waters at or
adjscent to the activity authorized herein.

MINIMIZATION OF ENVIRONMENTAL IMPACTS:

13. Minimization. Discharges of dredged or f£ill material into waters of the United
States shall be avoided and minimized te the maximum extent practicable.

14. VWork in Wetlands. Heavy equipment working in wetlands shall be avoided if possibls,
and if required shall be placed on mats to minimize soil and vegetation disturbance.

15, Temporary Fill. Temperary £ill in waters and wetlands authorized by this general
permit (e.g. access roads, cofferdams) shall be properly stabilized during use to prevent
erosion, Temperary fill in wetlands shall be placed on geotextile fabric laid on existineg
watland grade. Temporary fills shall be disposed of at an upland site, suitably conta o
to prevent ercsion and transport to a waterway or wetland. Temporary £il) areas shall &-
restored to their eriginal contours.




DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELD ROAD
WALTHAM, MASSACHUSETTS 02254-9149

BEfEY TEL
ATTENTIGN (3

Hovember 3G, 1994

Regulatory Division
CENED~0OD~R~1993-01040

National Park Service

Attn: Jamie Fosburgh

15 State Street

Boston, Massachusetts 02109

Dear Mr, Fosburgh:

This 15 in reference to your comments on the Massachusetts
Programmatic General Permit (PGP). We are currently finalizing
revisions and hope to reissue the PGP for a S-year period
effective Januvary 1, 1%95. We would like to publish the PGP priocr
to that date, s0 your timely review of this information would be
greatly appreciated. We currently anticipate issuing the revised
PGP with a public notice in mid-December. We trust we can agree
on final revisions to satisfy the requirements of the National
Wild and Scenic Rivers Act. A copy of the current draft PGF is
attached.

We would like to revise Condition 9 in accordance with your
recommendation, with one added provision. The BGP would not apply
to projects in designated segments of National Wild and Scenic
Rivers, or in designated study segments, unless approved by the
NMaticonal Park Service. This would allow us Lo process
applications under the PGP in cases where the Naticnal Park
Service had already reviewed and approved the project. The text
of Condition 92, and the procedures section, have been revised to
reflect this, It will be necessary to have surveyed boundary maps
for the appropriate rivers in Massachusetts, for our use in
determining when this condition applies.

We are reluctant to include special review procedures for
activities outside National Wild and Scenic River segment
boundaries and study segment boundaries, such as activities up~ or
down-stream, or in tributaries of designated river segments. The
list of Category I activities has been established based on the
criteria that impacts are likely to be minimal, in conjunction
with the standard conditions of the PGP.

Category II activities are screened to insure impacts will be
minimal. Accordingly, we would be willing to provide the National
Park Service the opportunity to comment on projects screened under
Category II of the PGP. This coordination would provide the
National Park Service the opportunity to comment, and recommend
any special conditions deemed necessary to minimize adverse
effects. Coordination could be accomplished in whatever way is



most convenient for your staff: we can mall or fazx copies of all
Category I1 information to your office, or a member of vour stafs
could atiend our Joint Processing meetings where we review
Category II projects with the Federal resocurce agencies {meetings
held here at the New England Division every 3 weeks). We propose
the same review period for the National Park Service for this
coordination that the Federal resource agencles have, which iz ten
working days to provide comments or colicerns,

Surveyed maps of the tributary segments, up-stream, and down-
gtream river segments would be helpful for our staff, so that we
are not sending information on all Category ITI projects. EHowever,
if such maps are not available, or the National Park Service would
like to comment on projscts over a broader area, ws would be
willing to coordinate on all Category Ii projects. I1f that is the
case, we would prefer to have a staff menber attend our Joint
Processing meetings, so that we are not routinely held up for 10
working days on Categery IT projects that may not be in areas of
concern to the Naticnal FPark Service.

Please let us kncw if these revisions are acceptable, and 1f
50, which coordination procedures should be incorporated into our
review process for Category IT projects. If the revisions are not
acceptable, I recommend that we arrange a meeting as soon as
possible to try to reach a mutually agreeable solution. TIf you
have any gquestions, or would like to arrange a meeting, please
contact Monica Stillman at (617) 647-8152.

Sincerely, s
Pm

(h=
i
Christine Godfrey ggzél—i-

Chief, Folicy Analysis Branch
Regulatory Division
Enclosure

l-249-9y
Drafe PeP
Gickbetan s .



cc:Mail for T:mothy L Timmermann

Subject: MA PGP info
From: MONICA J STILLMAN 11/28/94 320 PM
To: Mailing List: #PERMITS BRANCH A

I need a relatively quick response to the following ¢questions. Please add any
comments and return the message. Thanks for your help!

{a) I need info on cases we have kicked out of Cat. I or Cat. II because of
vernal pools. How were cases resolved?

{b} How many cases are getting kicked out at JP for - more information ...
or end up reguiring IP... ?

{c} How often is Fish and Wildlife Service providing t.o.y. restrictions on in-
stream work, or site-specific concerns on wildlife habitat? How cften are they
doing a "kick-out™ in order to conduct a site visit to get that information?

Thanks! Monica

(M) Fet u-ommn  foed b0 10 bt e el Pl demd
poalle serdbty s Pued ad resilee bE they

iy B Aesgn prgub S0 o QU fac) w ale frchea
Cebsroally e M wond gl ey Mase e #0) b VP
Aoy idll kbl af s WBC G pacenndt o€ GU
wm s ORW,

(B> 7:{?;;\}311.{ éﬂC:.z o - ‘gﬁy/ 7 gljf' éﬁ‘e{gz‘,} ‘&%ﬂ & "fi@:r‘ chﬁ;‘re f

o poet planny ar Gongidaelan &€ o e W (tlaen e 1hkadt
& TF G?e&ul( Gapes L5 w/ Q%wu ﬂ F‘e&ww{? Wf> of fg‘w iyes &

Laatd

“’M‘ wz,&/ énd op w/ ﬁéf/&sg‘ boats e C’feﬁwft"ﬂq*s&%&b

1

—



ageecios Wil sl el b mice o dheii

(C ‘> et Y e -
v nevictions Je Qa:m? Uke) Qp{;ﬁp”«{{éd(_ o oy /Jﬁaﬂﬁ

T zdan 7,0

LS N GXE Izgcm‘_'(z,‘;c . Lﬁ- M Awre Tro sy

achally g o ks der Pt e lcky) ¢

tor Mo AL b o oact vit . Re,  wully o
ul case N A @WQ@:@J qu( 74 fvuaq:ff' cide
Cﬁ&‘rb‘l ’b(g ch{‘ﬁ"\ to '{7\' Y‘J\Q.

’/Ir AN 12/ SZCﬂ/



M UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
8 REGION |
& JOHN F. KENNEDY FEDERAL BUILDING
24 i BOSTON, MASSACHUSETTS 02203-0001

August 22,1998

Mr. James C. Wong

Acting District Engineer
New England Division

U.S. Army Corps c¢f Engineers
424 Trapelo Road

Waltham, Massachusetts 021%4

Dear Mr. Wong:

This letter is in response to your asking that EPA issue Section
401 water quality certification for tribal lands subject to the
Massachusetts and Maine Programmatic General Permits. As you may
know, EPA never received your original letter dated February 21,
1965, A copy of the letter was resent to EPA on June 16, 1995.

Section 40l(a) of the Clean Water Act states in part that in any
case where a state or interstate agency has no authority to give
a water guality certification, that such certification shall be
from EPA. At this time none of the New England Tribes has
approved water guality standards or 401 authority for the
purposes of regulating water resources within the borders of an
Indian reservation pursuant to section 518(e) of the Act,

Both state PGPs had extensive state and Federal agency ang public
reviews dating back several years.

As provided for under section 401i(a){l} of the Clean Water Act,
EPA is certifying both PGPs will comply with applicable water
guality standards to the extent that Massachusetts or Maine have
no authority to give such a certification for waters within a
reservation,

If you have any questions please contact Ralph Abele of my staff
at (617) 565-4438.

Sincerely,

\S—

‘Ron¥ld G. Manfredonia, Chief
Water Quality Branch

£X)  Recycled/Mecyelable
{ ? Printod with Sovilansha Ink o8 paper that
otrstans &t least TE% recycled dngs



cc:Mail for: Monica J Stillman

Subject:
From:
To:

Re. MA PGP info
JOANNE R POLCE 11/30/94 10:00 AM
MONICA J STILLMAN

Monica,

I can only answer question b: I do get a lot kicked out for
additional information, many times the concern is that

flocats are or may be resting on the bottom, eel grass is a
big concern, as well as regquests to move structures more to

the sast or west, make them shorter or longer, that kind of
Concern.

Thanks
Joanne P.




cc:Mail for: Monica J Stillman

Subject: Re MAPGF info
From: THOMAS C BRUMA 11/30/894 859 AM
To: MONICA J STILLMAN

aj non

b} many becaunse of eel grass (NMFS): 1if beach nourishment.. because of
compatibility and if fill {revetment etc. ) because of inter-tidal impacts.
¢} they never get to Jp if there is any question they go directly to IP.

Subject: MA PGP infe
From: MONICA JF STILILMAN
Date: 11/29/%4 3:20 PM

I need a relatively qguick response to the following questions. Please add any
comments and return the message. Thanks for your help!

{ay I need info on cases we have kicked out of Cat. I or Cat. II because of
vernal pools, How were cagses resolwved?

{b) How many cases are getting kicked out at JP for - more information ...
or end up requiring IP... ?

{c} How often is Fish and Wildlife Service providing t.o.y. restrictions on in-
stream work, or site-specific concerns on wildlife habitat? How often are they
doing a "kick-out" in order to conduct a site visit to get that information?

Thanks! Monica
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cc:Mail for: Monica J Stillman

Subject: Re: MA PGP info
From: KAREN K ADAMS 11/25/64 2:50 PM
Te: MONICA J STILLMAN

I need a relatively guick response to the following questions. Please add any
comgnents and return the message. Thanks for your help!

{a} I need info on cases we have kicked out of Cat. I or Cat. II because of
vernal pools. How were cases resolved? Tim has one pending, Laurie has one
possible kickout.

{b} How many cases are getting kicked out at JP for - more information ...
or end up requiring IP... PRough estimate is 50% are ok'd at JP. Most of the
rest need additicnal info. Very few recently have gone right to IB.

{c) How often is Fish and Wildlife Service providing t.o.y. restrictions on in-
stream work, or site-specific concerns on wildlife habitat? How often are they
doing a Ykick-out" in order to conduct a site visit to get that information?
i don't recall any project specific TOY. They usually want our PM to look at
the site and provide photos, occasionally will go to a site themselves.
Usually only when all the agencies are geoing. They generally want info to assure
impacts have been minimized and that mitigation proposed isn' creating greater
impacts.

Thanks! Monica




DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION. CORPS OF ENGINEERS
424 TRAPELD ROAD
WALTHAM. MASSACHUSETTS 02254-91483

HEFLY 1)
ATTENTIOR OF

Hovember 29, 1994

Regulatory Division
CENED-QD~R~-1983-01040

Massachusetis Aercnautics Commission
Attn: Armand J. Dufresne

10 Park Plaza Room 6620

Boston, Massachusetts 02116~396¢

Dear Mr. Dufresne:

This is in response to your regquest concerning the status of
alrport tree clearing limited projects in the Massachusetis
FProgrammatic General Permit (PGPF}. OCur evaluation of your request
is based on our review of your recommendations, the Generic
Environmental Impact Report (GEIR} for Vegetation Removal in
Wetlands at Public Use Birports, and the limited proiject
regquirements.

The Corps, the Federal resource agencies (Envircnmental
Protection Agency, U.S. Fish and Wildlife Service, and Nationzl
Marine Fisheries Service), and the Massachusetts= Department of
Environmental Protection, are opposed to creating special review
thraesholds for specific types of activities in the PGP. Review
thresholds based on impacts, rather than specific activitiss,
insure simplicity and fairness in the PGF. The following
evaluation outlines why we do not believe it is appropriate fo
establish special review thresholds for airport tree clearing
limited proiects in the PGP at this time.

While the decisicon-making process outlined in the GEIR is
intended Lo insure impacts are minimized, we do not have
sufficient information to insure that impacts will normally be
minimal. As defined in our regulations at 33 CFR 222.2 (f}, the
standard for general permits must be minimal impacts. The
potential wetland acreages to be affected are substantial for many
alrports. While the GEIR indicates that these acreages are
conservative, we would argue that they may be underestimates due
to the source maps {e.g., EWI and 5CS5 soll maps are routinely
found to underestimate total wetland acreage when comparsd to
site-gpecific information}. Potential impacts can only be
assessed with site-specific information on the wetland systems to
be impacted. The information provided in the GEIR does not
indicate that impacts to substantial areas ¢f wetlands would
normally be minimal.

While the GEIR provides a list of wetland furnctions and
values to be evaluated for each impact area, the actual functional
assessment for each project should be site specific, and is a



subjective evaluation based on professional judgement. Because
the Corps has not adopted a quanititative methed to document this
information, we most certainly would prefer to be invelved in
agsessments for impact areas typical of the acreages involved at
many of the airports in Massachusetts,.

The GEIR includes information on potential mitigation
measures for unavoidable impacts. The fact that mitigation may be
required for lost functions and values underscores our belief that
impacts from these projects will not always be minimal. The
evaluation of suitable mitigation generally, although not
exclusively, occurs within the context of the individual permit
review process. We rely on input from a variety of sources in
making the determination of whether mitigation is appropriate, and
if s0, how much and what type of mitigation is suitable. We rely
on comments received in response to public notices in this process
and see nc reascn to eliminate this component of ocur normal review
procedures for airport tree clearing projects which may require
mitigation.

As an alternative, to insure the most efficient use of the
GEIR and the Corps regulatory process, we encourage the
Massachusetts Aeronautics Commission to develop vegetation
management plans for all airports that will need clearing and
future maintenance. Based on the individual permit review
process, we would be willing to issue permits for a longer
duration than the typical permit duration of o years. We would be
willing to issue longer-term approvals based on long-term
management plans, which would likely have some minimal reporting
requirements to inform us of the necessary maintenance activities
on a specified basis (e.g., annually}. The GEIR provides useful
information for the Corps project managers, and useful guidelines
for designing plans for specific sites.

Additionally, projects with impacts less than 1 acre can
continue to be screened under Category II of the PGP. This
applies to single, complete projects, which could be applied to a
single runway clearing project, if cother substantial clearing
activities were not reasonably foreseeable.

If you have new information that would support a conclusion
that alrport tree c¢learing projects will normally have minimal
impacts, we would be willing to review that information. A
decision to create special review thresholds in the PGP would have
to be agreed to by the Corps, Federal resource agencles, and the
Massachusetts DEP. While we do not believe such a decision could
be made prior to relssuance of the PGP for January 1, 1895, it
could be included at a later time as an amendment if agreed to by
all parties.

However, I would like to restate that the Massachusetts PGP
has been developed with an emphasis on impact-based thresholds,
rather than activity-based thresholds, and that it is likely to be
difficult teo justify any change to the i-acre threshold.



Therefore, we strongly encourage you to develop long-term
management plans for the airports in Massachusetts that need
clearing, and to cocsrdinate with the Corps early in the planning
process,

If you have any guestions on this information, please contact
me or Monica Stillman of my staff at (€617) 647-8335. To discuss
permit applications, or to set up a pre—application meeting,
please contact Karen Adams.

Sincerely,

E{ s

Christine Godfrey
Chief, Policy Analysis Branch
Regulatory Division
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MEMORANDUM TO FILE: 1893-01040 Massachusetts PGP CK"&jL ?

SUBJECT: Cape Cod Bay Disposal Site s
FROM: Monica Stillman

1. I met with Bill Lawless to review the request to include
dredging projects with disposal at the Cape Cod Bay Disposal Site
under Category II of the PGE.

2. The Federal rescurce agencies are opposed to the revision.
National Marine Fisheries Service believes that dredging projects
with open-water disposal are inherently more complicated and
complex than other projects, and & general permit is not
appropriate. They stated that because there are likely to be
delays related to testing the dredged material, it is not
burdensome to issue a pubic notice for these projects.

The U.8. Fish and Wildlife Service is oppoused to including
open-water disposal in the PGP bacause it sends the message that
these preojects are minimal-impact, and de-emphasizes the need to
fully evaluate alternatives to copen-water disposal.

I have not reached EPA by phone to discuss this
recommendgdation., However, EPA opposed an earlier recommendation to
include disposal at MBDS in the PGP, and is likely to oppose this
recommendation as well. They believe it is important to keep the
public involvement in place for open-water disposal projects.

3. The only responses to the public notice listing proposed
changes to the MA PGP were in objection teo inclusion of disposal
at the MBDS in the PGP. Comments received from the Conservation
Law Foundation, Save the Harbor Save the Bay, and the Ccastal
Advocacy Network would likely apply to inclusic of the CCBDS as
well. They objected to classification of ¢pen-water disposal as
“minimal impact work”; they objected to loss of public input in
the Corps review procedure; and they expressed concerns with what
is determined to be clean and suitable.

4, 'The CCBDS Management Plan makes no changes to the existing
regulatory framework governing open-water disposal projects, with
the excpetion that a marine mammal observer will be on board every
disposal trig. Determinations of suitable, <¢lean material 4o not
change., The management plan is predominantly a monitoring plan,
specifying parameters to be monitored with use of the site, and
degignating a committee {o review the information.

It is likely that by the end of the first 5-year period of
the PGP {to expire December 31, 1999), the monitoring results will
provide useful information abeout the impacts associated with use
of the site. It may be appropriate to review the monitoring
information and evaluate the appropriateness of including the
CCBDS in the PGP at that time. ¥No change will be made at this
time.



1993~01040 Massachusetts Programmatic General Permit
CAPE COD BAY DISPOSAL SITE

1. The Commonwealth of Massachusetts certified a FGEIR {Octoker,
1980) for disposal of dredged material at the Cape Cod Bay
Disposal site. Certification of the FGEIR by the Secretary of the
Executive Office of Environmental Affairs included the requirement
to develop a management plan for use of the designated site. The
FGEIR, and management plan specifying disposal monitering
requirements, mean that the projects may now receive state
approval for disposal at CCRDS.

2. The management plan consists of the following:

- pre-disposal survey to document existing conditions

- placement of a marker buoy at the site

~ time-cf-year restriction to avold adverse impacts Lo marine
mammals {no disposal Dec. ~ May 15}

- establlishment of a Disposal and Monitoring Committee {state
and federal agencies)

~ post-disposal monitoring requirements {annually for first 2
vears of use and every 5 years after that if no adverse
impacts)

3. The only regulatory change incorporated in the management plan
is the requirement that a marine mammal observer accompany every
disposal trip. Disposal site will change if marine mammals are
cbserved at the site.

4. MA DEM is responsible for management of the site at the state
level, €.g9., collecting all information on disposal {(permits, type
of material, sediment test results).

5., The Management Committee will meet periodically to review all
information on disposals that have occurred, and survey findings,
and will make recommendaticns ftc the Secretary, as needed,
regarding changes to the Management Plan,

€. There is no change in existing regulations, permit review and
requirements, and testing/information to determine suitability.
An ENF for use of the site will be filed with MEPA every three
Years.

7. Monitoring includes: water and sediment quality, benthic
community, bicaccumulation of contaminants, and hathymetry.
Monitoring is to insure material is not dispersing from the site,
is not adversely impacting water quality and the benthic
community.
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DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
DIVISION OF RESOURCE CONSERVATION
OFFICE OF WATERWAYS

CAPE COD DISPOSAL SITE
MANAGEMENT AND MONITORING FLAN

1. BACKGROUND

This Management and Monitoring Plan (M/MP) has been developed
in response to the requirement for a Section 61 Finding stated in
the Certificate from the Secretary of the Executive Office of
Environmental Affairs (EOEA) on the Final Generic Environmental
Impact Report (FGEIR) for designation of a site in Cape Cod Bay for
the disposal of dredged material from harbors in the Cape Cod
region. In the FGEIR, completed in Oc¢tober, 1990, four sites in
Cape Cod Bay were evaluated in accordance with c¢riteria established
by EQEA's Office of Coastal Zone Management {CZM)}, to determine the
most suitable location for dredged materials disposal with the
least probable impact on the bay's water quality and benthic
ecasystem.

The site evaluations included a full suite of oceanographic,
chemical, and marine biological investigations performed by
Battelle Memorial Institute, Duxbury Operations, under contract to
the Department of Environmental Management, Division of Waterways
(now Office of Waterways). The FGEIR selected Site B for potential
use for disposal of dredged materials, with Site C to be used as a
reference site for comparative evaluations of the effects of
disposal on sediment and water gquality, and marine ecosystems in
Cape Cod Bay. Both sites lie in eastern Cape Cod Bay, with Site B
{also known as the Wellfleet Site} lying between 7 and 8 kilometers
northwest of Wellfleet Harbor. Site B of the FGEIR will hereafter
be referred to as the Cape Cod Disposal Site (CCDS).

The agency to be responsible for management of the site is
DEM's Office of Waterways, which has been directed to develop a
management and monitoring plan to satisfy the Section 61 Finding
requirement of the Secretary's Certificate on the FGEIR. The
purpose of the plan is to provide for the management and monitoring
of dredged materials disposal operations at the site, including
characterization of existing conditions prior to any use of the
site. The Office of Waterways has been assisted in this effort by
a technical panel formulated by CIZIM, teo provide necessary input
into the development of management options and organization,
disposal project selection criteria, and the development of pre-,
during and post-disposal monitoring plans.

The manac:oment plan includes periodic reporting to the

1



Secretary of EOEA on the condition of the CCDS, and the effects of
dredged material disposal on the benthic community, as determined
by periodic moniteoring studies. An Environmental Notification Form
{ENF) will also be prepared every three years as reguired by MEPA
regulations, and will follow the normal MEPA process with regard to
agency and public review and comment.

1.1. Report Crganization

The sections that follow provide a description of the site and
its existing conditions as determined by the investigations
performed pursuant the FGEIR. Addressed in subseguent sections
are recommendations for managing the site and monitoring disposal
activities, including a plan for periodic evaluations to determine
the effect of disposal activities on the benthic ecosystem of
eastern Cape Cod Bay. As an essential part of site management,
investigations to characterize baseline conditions at the CCDS are
outlined; these investigations will be performed prior tc use of
the CCDS for dredged materials disposal. The purpose of these
studies is to provide a basis for future comparisons with respect
to possible changes in site sediments and water guality, to
evaluate the rate of re-colonization by benthic organisms, and to
determine the effects of dredged material disposal on the marine
environment of eastern Cape Cod Bay..

1.2. Management and Monitoring Plan oblectives

The principal objective ¢f the Management and Monitoring Plan
{M/MP) 1is to provide for coversight of the disposal of clean
materials from regiional dredging activities at a site within an
economical distance from harbors around Cape Cod Bay, while
protecting the existing marine ecosystem from potentially adverse
impacts. The M/MP provides a framework for tracking which dredged
materials have been disposed of at the CCDS, and indicates means
for retaining a record of disposal activities and the gquality of
dredged material deposited at the site. It also outlines a
monitoring program designed to determine the fate of disposed
dredged materials and their effect on sediment, water gquality and
the benthic community in the vicinity of the CCDS. The following
cbjectives are addressed in formulation of the M/MP:

- Provide a general plan and criteria for disposal project
selection to meet the requirements of a Section 61 Finding
of aveoiding or minimizing adverse environmental impacts.

- Recommendation of a mechanism for pericdic review and
update of the plan in response to new information.

- Recommendation of a suite of marine studies to more fully
establish basel’ e conditions at the CCDS just prior to any



disposal of dredged materials.

Establishment of a plan for site management and disposal

operations monitoring that includes means for preventing

any adverse impact to marine mammals and endangered species
that may be in the site environs at the time of disposal

operations.

Establishment of a plan for monitoring sediment and water
guality at the CCDS, and maintaining a viable habitat for
marine species in sastern Cape Cod Bay.

Recommendation of a plan for periodic monitoring activities
and data analysis to determine the effectiveness of
management option implementation.

Recommendation of a means to provide continuity in CCDS
management and monitoring, including practical methods for
data management, storage, and retrieval for future
evaluations of site conditions, changes and the development
of revised management options.



2. DESCRIPTION OF CAPE COD DISPOSAL SITE

2.1. Site Location and Boundarv Designation

2.1.1. Cape Cod Disposal Site

The Cap@ Cod Disposal Site (CCDS), 1d@ntlf1ed as Site B in the
FGEER, is a 1 square mile area centered on 41° ®54.4'N Latitude and
70%13.3'W Longitude, approximately 13.7 kilometers west-northwest
by west of the entrance to Wellfleet Harbor on Cape Cod. The area
is a sgquare with each side one mile in length. The site is within
the east-central portion of Cape Cod Bay roughly equidistant
between Billingsgate Shoal to the southeast (approximately 7.3 km.)
and Fishing Ledge to the northwest {approximately 7.2 km.). Water
depth at the site averages about 31 meters (101.7 feet). The map
in Figure 1. shows the location of both the CCDS and the Reference
Site within Cape Cod Bay.

Within the area of the CcCDS, at Station B-1 of the FGEIR,
historical disposal of about 227,500 cubic yards of dredged
material has taken place at what was previously known as the
Wellfleet Site. At that location, 68,000 cubic vards of dredged
materials were disgposed of in 1971, and a further 70,000 cubic
yards in 1981, derived from dredging and maintenance of the Federal
navigation project at Wellfleet Harbor. Afurther 89,500 cubic
yvards of material was deposited at the site in 1983, resulting from
Commonwealth dredging of a channel and mooring area at the
Wellfleet Town Pier.

2.1.2. Reference Site

The Reference Site being proposed for this plan is that
identified in the FGEIR as 8ite C, which is located about 6.8
kilometers porth-northwest from the CCDS (Site B), with its central
point at 41°57.5'N Latitude and 70%16.0'W Longitude. It has an area
similar to the ccDs, of 1 square mile c¢entered on the above
location. Water depth at the Reference Site averages about 39
meters (128 feet).

2.2. CCDS Physical Characteristics
2.2.1. Physical Oceanography

2.2.1.a, CCDS Bathymetry and Bottom Morphology

As stated above, water depth at the CCDS averages 31 meters.
The seafloor at the CCDS is covered with 4 to 8 meters of recent
sediments, a significant proportion of which are deep water marine
muds. This appears tco be underlain by gla 1al drift deposits left

4
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FIGURE 1. CAPE COD DISPOSAL S5ITE AND REFERENCE LOCATIONS WITHIN
CAFE COD BAY.



after the retreat of the last Wisconsinan glaclation from the Cape
Cod region. Basement rocks underlying the area of the site are
approximately 180 meters below the present-day sea surface,
indicating a total sediment thickness of roughly 150 meters.

An examination of data from studies conducted for the FGEIR
indicates that modern marine muds are thickest in Cape Cod Bay at
or near the Reference Site. The conclusion cof the FGEIR is that
the CCDS may be characterized as depositional in nature, based on
wave~induced and tidal current data. This is complicated, however,
by the great variability of sediments found at the site on both an
areal and temporal basis. Grab samples of sediments acquired
during the studies for the FGEIR varied considerably over a short
distance, and from one season of the year to another. Variations
in sea bottom boundary roughness at the site may be attributable to
a combination of prior dredged material disposal, and to biogenic
topography, including fecal deposits or cones commonly exceeding 4
cm in height, of species such as Melpadia ocolitica, a caudate
holothurian form.

2.2.1.b. <£CDS Wave~Induced and Tidal Currents

The general water circulation in Cape Cod Bay is counter~clockwise,
thus giving a southerly component to circulatory water movements at
the CCDS. Prevailing winds at the CCDS are from the southwest and
southeast, with those from the southwest predominating. During
storm events, strong winds occur from the northeast and northwest,
but the site is scmewhat protected from the build-up of large waves
caused by northerly winds by its location south and east of Race
Point, which 1limits the fetch over which large waves can be
generated. The largest waves affecting the site are those
resulting from strong southwest winds.

Because of the shallower water depth of the CCDS, wave action may
have some effect in sediment re-suspension during major storm
events, 1f wave heights reach a level where there is a direct
effect on the bottom. Since the largest waves can be expected
from southwest winds, however, and general circulation in the bay
is counter~clockwise, wave-induced currents may be somewhat
attenuated,.

Tidal forcing appears to dominate current and sea surface
fluctuations in Cape Cod Bay, including at the CCDS and Reference
Site, Current velocities range from 10 to 20 cm/s, but can exceed
30 cm/s on occasion; mean current flow rates range from 72 to 10
em/s.  According to data gathered for the FGEIR, currents in the
bay respond quickly to changes in wind direction and velocity, but
are dominated by diurnal tida) moticns. It is interesting to note
that currents at depth during storms are greater than at the sea
surface, according to the FGEIR current measurement data, ranging
from 0 to 10 cm/s at the sea bottom as compared to 2 to 4 om/s at
the surface.



2.2.1.¢c. CCDS Hydrography

The hydrographic data developed by the investigations for the FGEIR
show a c¢lassical seasonal fluctuation in degree that typifies
mixing in a shallow enclosed basin. Mixing in winter is vigorous,
the water system becoming well mixed vertically and horizontally,
while significant stratification occurs during the warmer summer
months, with instabilities developing at temperature and salinity
density boundaries. Temperature fluctuation ranges from 1 C at the
surface in winter to 20 C in summer, while bottom temperatures vary
from 1.5 C in winter to 10 C in summer. Patterns of temperature,
salinity, sigma-t, oxygen and attenuation cobserved during data
acquisition for the FGEIR suggest that greater near~bottom re-
suspension occurs in the deeper parts of Cape Cod Bay, but much
less in the shallower areas, such as at the CCDS. The CCDS {Site
B of the FGEIR) differs in temperature from the other sites
studied, with temperature values being higher due to its relatively
shallow depth. The observed range of salinities from 32.4 to 32.6
ppt correspond with those observed in open-ocean areas, and with
those at the other sites studied for the FEIR, with differences
seldom exceeding 0.3%. Light attenuation measurements showed that
near-bottom waters at the historic disposal site (Station B-1,
FGEIR} are less turbid than at other sites studied, indicating
little re-guspension of sediments.

2.2.2. CCDS Sediment Characteristics
2.2.2.a. Sediment Grain Size Analysis and Distribution

Existing grain-size distribution maps for sediments on the floor of
Cape Cod Bay show that the CCDS lies in an area of 10%-~50% sand,
and analyses of sediments at the site agree with this conclusion,
showing sand percentages ranging from 14% to 32%. There is a
significant decrease in sand percentage toward the northwest,
attributable to the site's distance from Billingsgate Sheal, which
it is thought contributes sand to the eastern portion of the site.
Average silt content in site sediments ranges from 38% to 46%,
while clay content ranges from 30% to 39%. Silt and clay size
materials form a greater percentage of the sedimentary material on
the western side of the site, with the percentage of sand
increasing to the east and southeast consonant with possible
movement of sand from Billingsgate Shoal.

It was noted that samples obtained during the cruises for the FGEIR
investigations wvaried considerably in composition within a short
horizontal distance of a few meters. A part of the reasocnh for this
variation was attributed to prior dredged material disposal at the
location of Station B-1. Textural classifications derived from
REMOTS sediment profile camera surveys at the site place 85% of the
sediments in the silt/clay range.



Previous studies show the presence of black sulfidic sediments at
several stations, having very 1low optical reflectance, and
interpreted as representing fine-grained and organic-rich harbor
muds placed as dredged materials. These occur in samples near the
historic Wellfleet disposal site, while other stations show sorting
of sediments ranging from silt to very fine sand-sized materials.
The very fine sand fraction is found at stations near the center
and in the southeast and northeast guadrants of the site.

The CCD3 shows a positive redox (reduction-oxidation) layer at
depths of from 4 cm to 10 c¢m below the sediment surface. The
frequency distribution of oxic values in shallow oxic layers was
found to be normally distributed about a major mode of 6 cm, and is
thought to be controlled by a combination of diffusion of oxygen
from the overlying water column and bio-turbational activity. Bio-
turbational advection 1is considered as the dominant process
controlling oxic depth in sediments at the site.

A principal factor that should be addressed in pre-disposal studies
of the CCDS is a determination as to whether or not the site is
depositional in nature, or whether re-suspension and dispersion of
deposited sediments may become a matter of serious concern. This
is addressed as a significant objective in the outline of studies
to be performed prior to the initiation of any dredged material
disposal operations at the CCDS.

2.2.2.b. Sediment Trace Element Concentrations

Trace element concentrations of bottom sediments at the CCDS were
considered in the FGEIR to fall along predicted size/concentration
relationships. Vvalues were derived for As, Ni, ¢d, Hg, Cr, Zn, Pb,
and Cu in analyses of sediment samples from the site. Table 1.
below compares average trace element concentrations from the CCDS
with the established criteria (314 CMR 9.0} for Category I, II and
I1I sediments.



Table 1.

Comparison of Average Trace Element Concentrations, CCDS

(ppm)
Criteria

Element cCbDs I I1 IIT
Arsenic (As) i4 <10 10-20 >20
Cadmium (Cd) 0.7 <5 5=10 >10
Chromium (Cr) 43 100 100-300 >300
Copper (Cu) 18 <200 200-400 >400
Lead (Pb) 40 <100 100-200 >200
Mercury (Hqg) <0.3 <0.5 0.5~1.5 >1.5
Nickel (Ni) 22 <50 50-100 >125
Zinc (2Zn) 84 <200 200-400 >400

{Criteria from 314 CMR 9.013)

In terms of other elements or compounds existing in botom materials
at the CCDS, the sediments at Site B appear not to have bsen
analyzed for PCB's (polychlorinated biphenyls), PAH's (polycyclic
aromatic hydrocarbons}, or chlorinated pesticides. While it can be
presumed that the Site B sediment samples would have shown levels
of these below detection limits, samples from the site should be
tested to establish baseline information for future comparison.
Sample analyses conducted prior to use of the CCDS will thus need
to address existing levels of PCB's, PAH's and pesticides.

No bio-assay/bio-accumulation testing has been performed on samples
from the ¢CDS, so no information as to potential mortality rates of
test species using reference samples from the site is available.
This hiatus in the data relating to site characterization is
specifically adressed in pre-disposal studies to be conducted prior
to use of the CCDS, if sufficient samples of benthic biota from the
site can be obtained to provide confidence in the statistical
significance of analytical results.

2.3. ¢Cbs Biological Characteristics
2.3.1. Benthic Biology Census Data

A benthic biological survey of the CCDS was performed as a part of
the studies pursuant to the FGEIR {Site B), and the data from these
are presented in Tables 2 and 3. It was noted that the site is
visited by feeding and nursing right whales during certain months
of the year, and thus a seasonal window has been recommended during
which disposal operations would be allowed. This window runs from
mid-May through December, when the right whale is not normally
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spotted in Cape Cod Bay. Provisions for trained and certified
observers to accompany dredged material disposal operations are
outlined in the section on monitoring during disposal. Further,
more detailed information regarding benthic species occcurring at
the CCDS and its environs may be obtained by reference to the FGEIR
and its Appendix C, which provides the data acquired during the
benthic species census performed for the FEIR.

2.2.2 Endangered Species

Marine mammals such as whales and seals are frequently seen in
eastern Cape Cod Bay, in the general vicinity of the CCDS, during
the Spring and Summer months, and merit special consideration in
terms of disposal site management, The Humpback Whale is common
in the bay from early Spring to mid-Fall, where it is thought that
they gathér—prior T¢ thelir annual migration. The Right Whale is
also a frequent visitor to the bay, in part because of its apparent
preference for coastal areas, and is an endangered species due to
over-exploitation by past commercial whaling. The pattern of
movements of these whales, and their numbers during the summer
months, provides an impetus for a thriving whale-watching industry
in the general Cape Cod Bay area; the most common sighting ground
is at Stellwagen Bank, but groups of whales have been sighted
further into the bay.

Other endangered or threatened marine mammalian species commonly
found in the eastern Cape Cod Bay area include Harbor and Gray
Seals, which are widely distributed throughout the northeast
coastal region. Additional species on the Endangered Species list
of concern are the Kemps'! Ridley, Hawksbill, Loggerhead, Green and
lLeatherback Turtles, of which the Kemps' Ridley seaturtle is most
commonly found in eastern Cape Cod Bay waters, although 1live
sightings have been rare.
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TABLE 2.

PERCENTAGES AND RANKINGS OF MOST ABUNDANT BENTHIC SPECIES
AT CAPE COD DISPOSAL SITE

Feh/85%
% (Rank)

June/85%
% (Rank)

kug/85
% (Rank}
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Spio limicola

Mediomastus
californiensis

Euchone incolor
Cossura Longocirrata
Oligochaeta unident.
Aricidea catherinae
Prionospio steenstrupi
Ninoe nigripes

Tharyx sp.

Levinsenia gracilis
Micrura sp.

Nucula annulata

Cumulative percent

27 (1)

16.5 (2)

12 (3)
9 (4)
6.5 (5)
4.5 (6)
4.5 (7)
3 (8)
2.5 (9)

1.5 (10)

89.0

36 (1)

24 (2)

8.5 (3)
5.5 (4)
5 (5)
5 (6)
3.5 (7)
2.5 (8)
1.5 (9)

1 (10)

30,5 (1)

29 ({2}

3.5 (6)
6.5 (4)
g8 (3)

4 (5)

3 (7)

2.5 (8)
1.5 (9)

1.5 (10)

90.0

Dec /85

% (Rank)

10.5% (4)

20 (1)

8 (5]

11.5 (3}

20 (2)

7.5 (6)

3 (8)

& (7)

2 (9)

2 (10)

2 (10)
91.0



Table 3.

FINFISH AND SHELLFISH FOUND AT CCDS8, BY TIME OF YEAR,
RANKED ACCORDING TC NUMBER OCCURRING IN CATCH, 1931
{from Howe and Germano, 1982)

Species Spring Summer Autumn Winter
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Winter Flounder

Silver Hake

Red Hake

Ocean Pout

American Plaice

Yellowtail Flounder

Rock Crab

Alewife

Fourspot Flounder

Northern Sea Robin 1
Spiny Dogfish

Shortfin Sqguid

Atlantic Cod -
Atlantic Herring -
Longfin Squid -
White Hake -
Butterfish - -
Bluefish - -
Atlantic Silverside - -
Blueback Herring - -
Longhorn Sculpin - - -
american Shad - - -
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3. CCDS MANAGEMENT PLAN

3.1. Management Plan Obijectives

The CCDS Management Plan 1is designed to implement the
objectives expressed in Section 1.2. to¢ ensure that dredged
materials disposed of at the CCDS are clean and do not vary widely
from original chemical analyses of sediments in situ, that disposal
operations deo not interfere with marine life at the site, that
disposed-of materials remain in place, and that post-disposal
conditions at the site do not adversely affect the benthic
ecosystem.

Specific objectives of the Management Plan are as fcllows:

- Establishment of a mechanism for periodic review and
updating of management options and criteria for use of the
CCDS for dredged material disposal.

- Assurance that dredged materials disposed of at the CCDS
meet state and Federal guidelines relating to sediment
character and toxic levels, based upon the testing
protocols provided in the Federal "Green Book" and NED/EPA
Protocols.

- Assurance that materials destined for disposal at the CCDS
actually are deposited at the site, as verified by accurate
disposal records.

- Protection of endangered marine species that freguent
the CCDS, including the protection of right whales and
other marine mammals from interference by dredged materijal
disposal operations,

- Provision for accurate marking of the site for disposal
operations, and for regular maintenance of site markers.

- Determination of appropriate data reporting, management,
and utilization for evaluations of effectiveness of
management and monitoring plan implementation.

3.2. {£CDS Mapagement Plan

An effective management plan for the CCDS should consist of a
set of activities and requirements aimed at clearly achieving the
objectives outlined above, with provision for pericdic review and
revision to meet changing needs or less than optimal success, and
for continuity of approach. The management plan must provide for
both ensuring thzt dredged materials deposited at the site are
compatible with @ 2se teslaed, and for ensuring that the materials
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are in fact deposited at the site. The basic elements of the
management plan to meet these goals for the CCDS are ocutlined
below:

a. Establishment of a Disposal and Monitoring Advisory
committee (DMAC) whose function will be to review specific
management and monitoring activities and procedures, and to
recommend improvements or modifications to meet the need
for ensuring protection of the marine ecosystem while
providing for safe disposal of suitable dredged materials.
The determination of suitability of dredged materials for
disposal at the CCDS will rest with the existing requlatory
process. Membership of the committee will be composed of
representatives of each of the relevant regulatory
agencies, environmental interest groups, and the marine
construction industry.

b. Conduct of management and monitoring activities by DEM's
Office of Waterways, under the general guidance of the
Disposal and Monitoring Advisory Committee.

c. Performance of pre-disposal investigations to characterize
existing conditions at the CCDS, prior to use for disposal.

d. Marking the dredged material release point at the CCDS with
a taut-wire moored buoy, with an established maintenance
program to ensure its physical integrity and accuracy of
positioning.

e. Requirements for inspectors/observers to accompany vessels
engaged in disposal operations, to ensure accurate
positioning at time of release, and to determine alternate
release sites when the site is occupied by marine mammalian
species. This requirement will be met by inclusion of
appropriate conditions on Ccrps of Engineers permits for
disposal at the site, and by the filing of duplicate cruise
reports with DEM.

f. Defining reports and data to be retained by DEM, data
management systems and methodologies to be employed, and
retention/retrieval of records and reports for annual
reporting, comparisons with monitoring data, evaluation of
long-term trends, and preparation of ENF every three (3}
years.

3.2.1. Disposal and Monitoring Adviscory Committee

As mentioned above, tl.2 purpose of the Disposal and Monitoring
Advisory Committee {DMAC) will be to advise DEM on issues relating
to CCDS management, the < -2lopmen’ nf monitoring plans, and the
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evaluation of management program effectiveness in protecting the
ecosystem at the CCDS. This will include review and comment on
management options and monitoring methodoclogies, and the making of
recommendations on revisions or modifications to the M/MP in light
of new data, as it becomes available, in order to improve the
overall effectiveness of site management and protection of the
marine environment.

Membership of the DMAC may include, but not be limited ¢to,
technical or scientific representatives of the following Federal
and state agencies:

U.S. Army Corps of Engineers, Regulatory Branch
U.8. Environmental Protection Agency
National Marine Fisheries Service, NOAA
Mass. Office of Coastal Zone Management
Mass. Department of Fisheries, Wildlife & Environmental Law
Enforcement
Division of Marine Fisheries
Natural Heritage and Endangered Species Program
Mass. Department of Environmental Protection
Division of Wetlands and Waterways Regulation
Division of Water Pgllution Control
Mass. Department of Environmental Management
Office of Waterways
Ocean Sanctuaries Program
Environmental Interest Group Representatives - 2
Cape Cod Commission
Dredging Interests - 2

It is envisioned that the DMAC will meet at least two times per
year, as indicated in the Secretary's Certificate, to review
available information on projects disposing of dredged materials at
the CCDS, to review monitoring reports and data, to advise DEM on
disposal site management and monitoring issues, and to make
recommendations to the Secretary of the Executive 0Office of
Environmental Affairs regarding any revisions or alterations to the
M/MP. Coples of DMAC recommendations will be provided to each of
the regqulatory agencies having authority to grant permits or to
review dredging/disposal permit applications.

DEM will receive copies of permits issued for all projects using
the ¢CDS for dredged materials disposal, along with copies of
sediment analysis reports submitted with Environmental Notification
Forms (ENFs) or other permit applications. It is emphasized here
that this function is not to be construed in any way as
representing or replacing any existing regulatory agency role or
function, and that the information to be provided to DEM ig for
record and monitoring purposes only. DEM will ccordinate with the
regulatory agencies for this purpose, through existing coordinative
mechanisms.
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DEM will also receive duplicate copies of cruise reports from
disposal operations, and reports of periodic monitoring surveys of
the CCDS. These will be provided to the DMAC for theilr review as
to the adequacy of management and monitoring activities in nmeeting
the defined objectives outlined for each activity. These
objectives include, but may not be limited to, determinations as to
the depositional nature of the <CCDS and potential sediment
redistribution, effectiveness of management options in protecting
the safety and health of marine mammalian species transitting or
using the site, and the effect of disposed sediments on benthic
species. Following its review of the reports and related
documentation, the DMAC will make recommendations to the Secretary
of EQEA on revisions to the monitoring plan that would improve the
effectiveness of site management.

DEM will make an annual report to the Secretary of EOEA on the
state of the CCDS, detailing any problems encountered, suggesting
remedies for any inadequacies found, and making recommendations as
noted above relating to improvements to the M/MP and monitoring
activities pursuant to it. The report will also contain relevant
information related to the volume, texture and quality of sediments
disposed of at the CCDS during the previous year, and their
location and areal distribution as far as can be determined using
existing technology. The report will be reviewed by the DMAC prior
to being submitted in final form to the Secretary of EOEA.

It is envisioned that the DMAC may serve as a forum for public
comment on disposal management and monitoring issues at the CCDS,
but that it will not supersede or be substituted for any other
means of obtaining public comments established by legislation or
regulations, such as regulatory or statutory public notice and
review periods related to Environmental Notification Forms,
Environmental Impact Reports, Notices of Intent, or applications
for Water Quality Certificates or Certifications of Consistency
with an approved Coastal Zone Management Plan.

3.2.2. Pre-Disposal Dredged Material Analysis Records

Existing regulations and guidance will be followed in analyzing for
chenmicals in sediments. As noted above, copies of issued permits
for use of the CCDS for dredged material disposal will be provided
to DEM by the relevant regulatory agencies, employing existing
interagency coordinative mechanisms.

The Department of Environmental Protection's (DEP's) Division of
Water Pollution Control issues 401 Water Quality Certification for
dredging and disposal activities pursuant to 314 CMR 9.00. Review
includes:

- an evaluation of sediment bulk chemi~=1 and biclogical test
results, and
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TABLE 4
TARGET CONSTITUENTS TO MEASURE IN SEDIMEHTS, WATER AND TISSUES
I. Total Organic carbon’
II. Grain Size Analysis (percent sand, silt & clay}i
III. Percent Water:

IVv. Polychlorinated Biphenyls (PCBs)
Total BCBs
Aroclor 1242
Aroclor 1248
Aroclor 1254
Aroclor 1260
Individual PCB Congeners
8 - 2,4'=-dichlorobiphenyl

18 -~ 2,2',5-trichlorobiphenyl

28 - 2,4,4'=-trichlorobiphenyl

44 - 2,2 . 3,5'-tetrachlorobiphenyl

47 - 2,2',4,4"'~tetrachlorobiphenyl

52 = 2,2',5,5'=tetrachlorohiphenyl

66 - 2,3',4,4"'~tetrachlorobiphenyl

101 - 2,2 ,4,5 5t'~pentachlorobiphenyl

105 - 2,3,37,4,4"'~pentachlorobiphenyl

118 - 2,3',4,4°',5-pentachlorobiphenyl

128 - 2,2'3 ,3’,4 4‘—hexachlarcb1pheny1

138 - 2,2',3,4,4"',5-hexachlorobiphenyl

151 - 2,2',3,5,5',6~hexachlorobiphenyl

153 - 2,2',4,4", 5 5*-hexachlcrcb1phenyl

170 - 2,2',3,3',4,4"',5-heptachlorobiphenyl
180 - 2,2',3,4',5,5',6-heptachlorcobiphenyl
187 - 2,2',3,4',5,5',6-heptachlorobiphenyl
194 - 2,2',3, 3',4 41 5 5'~pctachlorobiphenyl
1885 - 2,2! ,3 37,4,4',5,6=-octachlercbiphenyl
206 - 2,2',3 3',4 4',5 S'-nonachlorobiphenyl
209 - 2,2',3,3',4,4',5,5',6,6'~decachlereobiphenyl

v. Chlorinated Pesticides
Hexachlorobenzene
Lindane

Alpha-Chlordane
Gamma~Chlordane
Oxychlordane™
Dieldrin
Trans-nonachlor
p,p'-DDD
p,p'~DDE
p,p'~DDT

Mirex
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VII

Polycyclic Aromated Hydrocarbons (PAHs)

Sum of parent PAHs
Fluorene
Phenanthrene
Anthracene

Cl homologs of phenanthrene and anthracene
€2 homologs of phenanthrene and anthracene
€3 homologs ©f phenanthrene and anthracene
C4 homologs of phenanthrene and anthracene

Filuoranthene
Pyrene

Benz (ajanthracene
Chrysene

Sum of benzofluoranthenes

Benzo{a)pyrene
Benzo(e)pyrene
Perylene

Indenc(l,2,3—cd)pyrene

Benzo(g,h, i)pyrene

Sum of molecular weight 276 PAHs

Dibenz(a,h)anthracene

sum of molecular weight 278 PAHs

Corenene

Ssum of molecular weight 302 PAHs

VII. Trace Metals

Aluminum (Al)l
Cadmium (C4)
Lead (Ph)
Antimony (8b)
Nickel (Ni)
Tin (Ti)
Silver (Ag)
Mercury (Hg)
Arsenic (As)
Chromium (Cr)
Copper (Cu)
Selenium (Se)
2inc (Zn)

Iron (¥e)
Manganese (Mg)

Sediment analysis only
Tissue Analysis only
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- a determination of required mitigation measures needed to
protect water guality and the water's existing and
designated uses, including its use by fish, other aquatic
life, and wildlife pursuant to 314 CMR 4.00.

DEP's Division of Wetlands and Waterways Regulation Iissues
Waterways Permits, which pertain to activities related to dredging,
including beach nourishment, dredging, and disposal involving
subaguecus placement of unconsclidated materials.

Copies of the above permits should be provided to DEM through
existing interagency coordination channesl, as noted, and should
include a copy ©f a sediment analysis report that alsoc indicates
sample collection and handling procedures. Any procedures for
handling or storage differing from those indicated in the relevant
guidelines or protocols should alsc be indicated in the report.
The report should be accompanied by an indication of the quality
assurance/quality control procedures employed by the testing
laboratory.

it is presumed that existing regulations and guidances will be
followed, and that informational requirements will not differ from
those of existing regulatory programs. It is thus anticipated that
all sediment analysis reports provided with copies of issued
permits for use of the CCDS would include analyses for
concentrations of the trace elements and chemicals shown in Table
4, insofar as required by existing regulations and guidances, as
well as reports of mortality rates from any bio-assay/bio-
accumulation testing performed as a result of regulatory
requirements.

3.2.3. Dredged Materials Transportation and Release

It is recommended in this plan that all dredged materials to be
placed at the CCDS be transported in scows ©or barges designed for
rapid bottom release of the material. The release mechanism may be
mechanical or hydraulic, but should be designed for quick opening
and full release, so that released materials may fall to the bottom
as a relatively coherent mass. It is anticipated that this
approach should minimize the development of a suspended sediment
plume during transit of the material to the bottom. Scows or
barges used should have been inspected and certified as seaworthy
by the U.S5. Coast Guard, and should bear a valid inspection
sticker.

3.2.4. Inspection and Observer Requirements
DEM will reguest that all vessels transporting dredged materials to
the CCDS for disposal be accompanied by a trained and certified

inspector, consistent with existing regulatory practice, whose

19



responsibility will be to ensure that materials are released at the
location specified in the issued permits for site use. The
inspector should be an individual acceptable to the Corps of
Engineers, Regulatory Branch, and NOAA's Naticnal Marine Fisheries
Service, with a valid certification as reguired by each. The
inspector will be retained by the project proponent at no cost to
DEM.

Upon completion of disposal operations, the inspector will provide
to DEM a duplicate copy of a completed Corps of Engineers standard
form entitled, "Inspector's Daily Report of Disposal by Scow", and
any other information considered to be relevant or that is required
as a condition of disposal by other regulatory agencies, in the
form of a Cruise Report.

The location of release of dredged materials at the CCDS should be
verified by differential GPS (global positioning system). A copy
of the Cruise Report will be provided to the DEM Office of
Waterways within ten (10) werking days following completion of
materials transport, release and return. This procedure may be
medified at any time to remain consistent with existing regulatory
reguirements for use of Federally managed disposal sites.

DEM will also request that provision be made by project proponents
to have a trained, experienced and approved Marine Mammal Observer
acconpany the vessel transporting dredged material to the CCDS for
release. The Observer may or may not be the same individual as the
Inspector; if an inspector acceptable to the Corps of Engineers and
NCOAA's National Marine Fisheries Service (NMFS) is alsc approved by
NMFS as a Marine Mammal Observer, then the inspector may fulfill
both functions. If not, then two individuals should be required,
one inspector and one ohserver.

The Marine Mammal Cbserver will be responsible for the avoidance of
injury to marine mammals that may be at the CCDS at the time of
disposal operations, and to maintain a record of sightings of
marine mammals and sea turtles. If, when appreoaching the CCDS
during disposal operations, marine mammals are sighted within 1/4
mile of the taut-wire bucy, no release of dredged materials should
occur either until the marine mammals have exited the site or an
alternative release site has been specified by the Marine Mammal
Observer. The alternative release site should be in accord with
the conditions o¢of the Corps of Engineers Permit. At no time,
however, should the alternative release site be less than two {2)
boat lengths from the sighted marine mammals. For the purpose of
this provision, a boat length shall be considered to be the sum of
the length of the scow or barge carrying the dredged materials and
its towing vessel, but not less than 500 feet. Upon completion of
disposal activities, a duplicate completed copy of the "Endangered
Species Sighting Log", as provided by NMFS, should be submitted to
DEM's Office of Waterways.
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3.2.5. Disposal Site Marking

The release point at the CCDS for disposal of approved dredged
materials will be designated with reference to a taut-wire buoy
moored at the CCDS, to be emplaced by DEM's Office of Waterways.
The taut-wire moored marker bucy will conform to the specifications
shown in Figure 2, as developed by the Corps of Engineers for the
taut-wire buoy used at the Massachusetts Bay Disposal Site (MBDS).
The initial location of the buoy will be determined by DEM with
advice from the DMAC. Differential GPS {glcbal positioning system)
will be used to provide accurate positioning. All locational
reference data will be recorded for subsequent use for periodic
verification of the buoy's position on station.

Periodic position verification using differential GPS will be an
integral part of the buoy maintenance program, along with annual
inspection and cleaning of its mooring cables and anchoring system.
This inspection will alsc be done at times when the buoy is re-
located within the CCDS to change the release point location at the
site. Bucy relocation will be done periodicly to ensure that there
is an even distribution and build-up of dredged materials at the
CCDS. The purpecse is to maintain site capacity and ensure that
slope angles on deposited materials will not contribute to sediment
re~suspension or dispersion.

3.2.6. Data Management and Reporting

All records, reports, relevant information and data acqguired
through activities pursuant to pre-disposal surveys and during and
post-disposal monitoring at the C¢CDS will be maintained at a
central location by DEM's Office of Waterways, in order to have it
available for future reference and evaluation. Files will be set
up for hard copy of records and reports, and a computerized data
base will be established for survey and statistical data
compatible with the MGIS (Massachusetts Geographic Information
System), as well as for traditional statistical analyses. The
records, reports and other data to be retained on file will include
minutes of DMAC meetings, coples of relevant memoranda and
correspondence, and copies of permits and sediment analyses for
disposal projects.
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PIGURE 2.

Paut-Wire Marker Buoy Specifications and Configuration

SPECIFIOATIONS

Buoy Dimensions

Diso:

Tower:
Hattery Well:
Cosntruction:
Buoyanaoy:

Calor:
Radar Reflectors:
Iantern:

Lamp Flasher
Change Type:

Light Charactyer-
jstic:

Powar EScurce:

Chain:

Wire:

Terminations:

Mounting Hardware:

swivels:

Hang Welight:
&nchor:

CONFIGURRTION

LANTERN

RADAR REFLECTORS

DISE BUOY

HEAVY DUTY CHAIR
MILLER SWIVEL
172" CABLE s

HEAVY DUTY CHAIRN

1,800 L85, ANCHOR Pfﬁ

6' diameter, 3' height with conical bottom
4 leg, 7' height

2' diameter, 1' height

Steel

2,000 1bs.

Yellow epoxy paint

4 each mounted at right angles

ML~155 type case with yellow lens (USCG
approved)

TP-3B/3C

3.6 sec, off, 0.4 sec. on

6.0 VDC Battery, alr activated or 2 ¥ 6.0 VDC
dry cell
374" heavy duty hot dip galvanizaed
1/2¥, 6 X 1% torgue balanced
374" HD thimbles cleansed with hydraulic
crimped Nicopress sleeves
578Y gafety shackles locked with staindess
steel cotter pins

1 Miller swivel 3 ton, 1 eye fisherman's type
500 1b. clunp
1,800 1lb. steel sphere

¢ ME<¢—— 500 LBS. HANG WEIGHT
/ EYE-EYE SWIVEL
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4. MONITORING PLAN

4.1. Pre-Disposal Investigations

This section outlines studies to be conducted at the CCDS {Site B,
FGEIR) in order to establish existing baseline conditions, with the
understanding that these conditions include the materials already
deposited at the site as a result of disposal of dredged materials
from previous navigational dredging of the Wellfleet Harbor
entrance channel and manceuvering area. The investigations will
emphasize acguisition of data relating to bathymetry and sediments,
since considerable information already exists relative to
hydrography and living resocurces. All pre-~disposal surveys will be
conducted using a precision navigation system such as (but not
limited to), a microwave transponder or differential GPS with a
positional accuracy of + 3 meters, that has been certified as
having been calibrated within 20 days of conducting the survey.

In addition to the surveys outlined below, information will be
sought and evaluated relating to sightings of whales, turtles and
other endangered species reported at or near the CCDS. This
information will be regquested from organizations engaged in
cetacean research, whale watching, and tour beoat operations, such
as the New England Aguarium, the Institute for Cetacean Research,
the Center for Coastal Studies, and others. Data acguired from
these sources will be utilized in an initial assessment of the
probable effectiveness of the environmental window of mid-May
through December established in the Secretary's Certificate on the
FGEIR in protecting endangered species from possible injury or
adverse health effects resulting from dredged material disposal
operations.

4.1.1. Pre-Disposal Bathymetric Survey

Prior to any disposal operations taking place at the CCD3, a
bathymetric survey will be performed to characterize the existing
bottom configuration. The survey will be performed by a vessel
eguipped with a precision fathometer or comparable continuous depth
measurement instrument, transitting the site in a grid pattern with
50 meter lane spacing intervals, each lane or leg being at least
2.5 kilometers in length, in order to cover the entire site and its
immediate environs, using the central point of the site as the
center point of the surveyed area. Continuous measurements will be
made and recorded in a chart format. This information will be used
for subsequent preparation of a detailed chart or map showing sea
bottom topography at the site. Depth contours to be showh on the
chart will be at one (1} foot intervals. The scale of the chart
will be sufficient to provide for depiction of adeguate bathymetric
detalil, and to allow its use for subsegquent sedimentary and other
vastigations.
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In addition to the above, an acoustic survey will be performed to
provide information relating to the thickness of existing sediments
and dredged materials at the site,. This will be performed
simultanecusly with the bathymetric survey, from the same vessel,
utilizing continuous acoustic survey egquipment and strip chart
recorder. The specific equipment to be used for the survey will be
determined upon the basis of its ability to provide a clear profile
of sub-bottom sedimentary interfaces and grain size relationships
to a minimum depth of 10 meters below the sea bottom, while also
showing the sediment-water interface (sea bottom topography).

The purpose of acquiring the sediment profile is to determine the
existing sedimentary thicknesses, and to provide a basis for
comparison with data from the sediment profile camera survey and
sediment cores taken under 4.1.2. and 4.1.3. below, and after
future disposal activities in order to estimate dredged material
thicknesses. Sediment profile data from the survey will be used to
compile a thickness map using the same scale as that employed for
the bathymetric survey, and to provide a secondary source of
information on sea bottom topography.

A similar survey will be performed at the Reference Site (Site C,
FGEIR), utilizing the same eguipment, during the same season and
periods of similar sea state. The Reference Site survey will,
however use a wider lane spacing of 100 meters.

4.1.2. Pre-Disposal Sediment Profile Camera Survey

A sediment profile camera survey vey will be performed utilizing
equipment such as, but not 1limited to, the REMOTS (Remote
Ecological Monitering O0Of The Seafloor) camera, designed to
penetrate the sea floor and provide a visual record of the bottom
sediment profile. The objective of the sediment profile camera
survey is to determine pre-disposal benthic conditions that include
sediment grain-size, sediment profiles, and indications of benthic
organisms and their distribution within the sediments at the CCDS.
The survey coveradge will include the site and peripheral areas with
a 70 station sampling grid (three replicates per station). A
further 27 stations arocund three supplemental locations a short
distance outside the CCDS (nine stations per supplemental location,
three replicates per station) will be sampled. These samples will
be arranged in a cross~shaped pattern around the supplemental
location center point and spaced 100 meters apart. The three
supplemental locaticns will be no more than one kilometer from the
CCDS site outer boundary.

A sediment profile camera survey will alsc be performed at the
Reference Site, but the survey will be at or near the center point
of the site, and will consist of a single cross-shaped pattern,
utilizing nine stations, with three replicates per station, each
station b ng 100 weters apart.
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4.1.3. Sediment Chemistry Survey

A survey of sediment chemistry will be performed to characterize
the physical and chemical nature of existing sediments at the CCDS
prior to any disposal operations. The survey will include
collection of triplicate sediment and grain size samples at 10
stations within the disposal site and at each of three supplemental
stations around the periphery of the CCDS (within 1 kilometer of
the CCDS boundaries). A 10 cm. core will be taken from an
individual benthic grab sample for each core. Chemistry sanmples
will be stored in commercially available pre=~clsaned glass sanmple
jars (I-Chem or equivalent), refrigerated, and analyzed for dgrain
size, total organic carbon, metals, PAHs, PCBs, and pesticides,
utilizing the list of metals and compounds provided in Section
3.2.2.a. above. All data from chemical analyses will be presented
in a standard format that is compatible with existing guidelines as
expressed in the Federal "Green Book" and the NED/EPA New England
Protoccels.

Sediment samples will alsc be taken at the Reference Site for grain
size and chemical analysis, using the procedures cutlined above,
but limited t¢o 4 stations within the Reference Site area.

4.1.4. Determination of Disposal Site Capacity

The information gained in the above survey activities will be used
in the calculation of probable volumetric capacity of the CCDS for
dredged materials disposal. The results of this calculation will
be compared with existing information relative to proposed and
potential dredging activities in the Cape Cod region that would
probably use the CCDS for disposal, to estimate the length of time
that the site should be considered for use. The maximum amount of
material that can be placed at the CCD5 without causing adverse
environmental impacts in terms of habitat damage will be estimated,
with an indication of what kind and degree of potentially adverse
impacts may result.

4.1.5. Pre-Disposal Survey Reporting

Data and interpretations from the pre-disposal survey of the CCDS
will be compiled inte a written report that presents a description
of the baseline character of the benthic environment at the site.
This information will be utilized for comparison purposes in future
pest-disposal monitering, and is intended to serve as a gauge for
determinations relating to any adverse impacts resulting from
disposal operations. The report will also include recommendations
regarding the volume of dredged materials considered as optimal for
disposal at the CCD3, and the estimated length of time for which it
will be used.
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The survey report is also intended as a basis for establishing
recommended criteria by the DMAC for subsequent decision-making as
to future continuation of site use in the event of unexpectedly
adverse impacts appearing due to changes in sediment character or
chemistry resulting from dredged material disposal. It will also
be used in an initial evaluation of the potential effectiveness of
the mid-May through December environmental window in protecting
marine mammalian species using or transitting the site.

4.1.5.a. Report Review Process

A draft report of the survey activities, findings and conclusions
will be prepared by DEM and submitted to each member of the DMAC
for review and comments relating to its technical content, data
interpretations, and any relevant recommendations made as a result.
The draft report will also be made available to the general public
for review and comment, with an informational presentation to be
made by DEM at a public meeting specifically held for that purpose.

The comment period for the draft report will be thirty (30} days,
from the date of the public informational meeting, after which all
written comments received by DEM will be evaluated and, insofar as
possible, incorporated into the final version of the report. The
comment letters received will form an appendix to the final report,
along with more detailed data from the field investigations. Raw
data from the pre-disposal investigations will also be input into
a computerized data base for future reference,

The final report on baseline conditions at the C€CDS will be re-
submitted to the DMAC for final approval prior to transmittal to
the Secretary of ECEA with the committee's recommendation for
acceptance, and for final designation of the CCDS for dredged
material disposal sublject to specific conditions recommended by the
DMAC for inclusion as conditions to permits for disposal at the
CcCDS.

4.2. Disposal Monitoring

Monitoring during disposal operations is intended to ensure that
dredged materials destined for the CCDS are in fact disposed of at
the site, at the designated or selected alternate location, and in
accordance with the conditions of relevant permits. The during-
disposal monitoring will employ presently existing procedures as
required by regulatory programs, but will be supplemented by
provision of copies of relevant permits and sediment analyses to
DEM by the regulatory agencies through the existing interagency
coordinative process. These will further be supplemented by
duplicate copies of Cruise Reports, which will be provided to DEM
upon completion of the dis» -zl project, as indicated above. The
activities cutlined in th' uonitlering plan are thus similar to
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those currently used to monitor disposal at Federally managed
disposal sites; this plan thus presumes that applicable conditions
will be similar to those incorporated into other permits for ocean
disposal.

4.2.1. Inspector/Observer Regquirement

All dredged material disposal operations at the CCDS must be
accompanied by a trained, experienced and certified inspector and
marine mammal observer, whose responsibility will be to ensure that
disposal release occurs at the 1location designated 1in the
conditions to the Corps of Engineers pernmit, or at an appropriate
alternative location if marine mammals are present at the site.
The inspector/observer should complete a the standard Corps of
Engineers form as noted above, and submit & duplicate copy of the
form to the DMAC. All information will be recorded in a manner
similar to that required for disposal at the MBDS.

4.3. Post-Disposal Monitoring

Post-disposal monitoring at the CCDS will be comprised of a suite
of field studies or investigations designed to determine the effect
of disposal activities on the benthic environment as compared to
pre-existing site conditions. Specific issues that should be
addressed by the post~disposal monitoring activities will include:

1. Depth and areal extent of dredged material deposited at
the site.

2. Changes in site sedimentary characteristics and chemistry.

3. Depositionalfdispersional nature of site based on evidence
of sediment re-suspension and movement.

4. Effects of disposal activities and deposited materials on
invertebrate/vertebrate marine life in the vicinity of the
site, including endangered species.

5, TUptake of any contaminants present in disposed materials
into the benthic food web, and potential public health
effects from commercial finfish/shellfish species from
vicinity of site.

6. Remaining capacity of site for future dredged material
disposal activities.

7. Effectiveness of the mid-May through December

environmental window in protecting marine mammalian
or other andangered species vsing or transitting the CCDS.
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8. Effectiveness of the management plan and monitoring
program in ensuring environmentally sound disposal of
dredged material while protecting the benthic ecosysten at
the site vicinity.

5. Revisions of during-disposal monitoring provisions or
dredged material analysis requirements for improved
protection of the benthic environment at the site.

These objectives have been carefully considered in the development
of the following post-disposal monitoring program, and in the
design of specific periodic field studies. In general, post-
disposal monitoring will be performed one year after the first use
of the site for dredged materials disposal, followed by a ancther
round of studies at the end of the second year. If site use and
conditions do not warrant maintaining an egually intensive
monitoring effort in subsequent years, post-disposal monitoring
activities will then be conducted every five years thereafter, with
an emphasis on determination of disposed sediment thickness and
areal extent, rates of re-colonization of deposited materials by
benthic species, and evaluation of marine organisms from the site
vicinity relative to analysis of trace metal and toxic chemical
concentrations in organs and tissues.

4.3.1. First Year Monitoring

One year after the first use of the CCDS for dredged materials
disposal, a suite of monitoring activities will be implemented that
will consist of the following:

1. Precision bathymetric survey, focussed on the area of
disposed dredged materials, for determination of changes
in bottom topegraphy due to disposal mounds, thickness and
extent of disposal mounds.

2. Sediment sampling in disposal mound areas, re-occupying
stations used for pre-~disposal sampling, accompanied by
sediment analysis for target analytes, performed in
accordance with Section 3.2.2.

3. Sediment profile camera survey focussing on disposed
material areas but re-occupying stations used in
pre-disposal survey, for determination of sediment profile
in mounds, sediment thickness and texture, and dissolved
oxygen, and presence of benthic organisms,

The monitoring work will be coordinated with the Division of Marine
Fisheries in terms of their sampling of commercally viable finfish
and shellfish species in the site vicinity, and the acguisition of
organ and tissue analysis results for determinaion of any increase
in trace metal or toxic chemical uptake in t = food oihain., All
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information acquired during the monitoring studies will be compared
with data from the pre~disposal studies to detect and evaluate any
changes that may have occurred in site sediment quality and benthic
ecology.

Assistance will alsoc be sought from regional organizations engaged
in cetacean research and whale~watch cruises regarding whale and
turtle sightings in the vicinity of the CCDS sight. The purpose of
this effort is to track the times of year when whale sightings at
or near the CCDS most often occur, and to evaluate the relative
effectiveness of the environmental window (mid-May through
December) in protecting them from injury or adverse effects
resulting from dredged material disposal operations.

The first disposal project at the site will be maintained separate
from subseguent disposal activities by moving the taut-wire buoy
after completion of disposal operations for the first project. The
monitoring activities indicated for the site as a whole will also
apply specifically to the first disposal mound, with an effort to
obtain detailed information as to settlement or shrinkage of the
mound. If the settlement of the top elevation of the mound is
found to be in the range of 20 cm. to 50 cm., it may be presumed
that the site is dispersional in nature (T. Fredette, Personal
Communication), and a recommendation may be made to discontinue use
of the site for dredged material disposal activities.

A draft report of the results of the monitoring studies will be
prepared by DEM and submitted to the DMAC for its review and
evaluation. Written comments will be received for a period of
thirty (30) days, at which time the comments will be utilized in
revision of the draft report. The revised report will be submitted
to the DMAC for final review and approval, and for transmittal to
the Secretary of EOEA along with any recommendations for revisions
to the Management and Monitoring Plan.

4.3.2. Second Year Monitoring

At the end of the second vyear after first use of the CCDS for
dredged materials disposal, another round of monitoring activities
will be undertaken. These will repeat the surveys employed in the
first round of monitoring studies, utilizing the same stations used
for the first-year round of monitoring surveys, and further
evaluate whale sighting data. The second year monitoring report
will compare the results obtained with data on pre-existing site
conditions and benthic ecology, a8s well as with the data and
conclusions of the first year-monitoring activities. Report
review, comment and approval procedures will remain essentially the
same as in Section 4.3.1. above.
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4.3.3. Preparation of Environmental Notification Form

In compliance with MEPA regulations, an Environmental Notification
Form (ENF) will be prepared by DEM and submitted to the MEPA Unit
before the end of the third year of site use for dredged materials
disposal. The ENF will make note of any adverse effects deriving
from use of the CCDS, and incorporate any DMAC recommendations
regarding revisions to the management and monitoring plan. In
accordance with existing regulations, an ENF will be filed every
three (3) years following the completion of the first three-year
period.

4.3.4. Fifth Year Monitoring

The monitoring procedures employed in the first and second years
will be repeated at the end of five years after the first use of
the CCDS for dredged material disposal, but will focus on the site
as a whole, with sediment samples taken at stations used in the
pre-disposal baseline investigation. A sediment profile camera
survey will re~occupy the same stations as those used in the pre-
disposal surveys, to determine changes in site sedimentary
characteristics. An inventory will be made of benthic organisms
occurring at the site, with samples taken and tissues analyzed to
evaluate the existence of contaminants introduced from dredged
materials disposed of at the site. The inventory will also address
the question of re-colonization rates on disposed material mounds.

A detailed report of the fifth-year monitoring studies will
characterize the condition of the CCDS after five years of dredged
materials disposal, the volume of materials placed at the site, any
dispersion of materials that may have occurred, and the remaining
capacity of the site for future dredged material disposal. It will
alsc address concerns relating to the health of the site ecosysten,
guality of water and sediments at the site, and the effect of
disposal activities on benthic organisms, especially endangered
species that use or transit the site.on a regular basis.

This report will follow the same review, comment and approval
procedures as those discussed above, and will include any
conclusions or recommendations relevant to effectiveness of the
management and monitoring program and its improvement.

4.3.4. Five Year Monitoring Program

The post-disposal monitoring activities carried out at the end of
the fifth year after first use of the CCDS for dredged materials
disposal will be repeated at the end of every five year period
thereafter, or such other pericd as advised by the DMAC. Insofar
as the accuracy of navigational positioning equipment permits, *+he
same stations will be re-occupied, and the same level of survey

30



activities will be pursued. The results and conclusions of these
monitoring surveys will be compiled into a report to the Secretary
of EOEA, along with recommendations and suggestions for any
modifications or improvements to the CCDS Management and Monitoring
Plan.

If at any time the periodic meonitoring detects that adverse effects
are occurring to the benthic ecosystem at the €CDS, further dredged
material disposal operations at the site will be suspended, at
which time more detailed investigations should be initiated to
determine, insofar as possible, the precise nature of the adverse
effects and their cause. The methodologies and techniques to be
used will be determined by the nature of the problem, and a report
of the nature and cause of harm to the ecosystem will be prepared
for submission to the Secretary of ECEA. The report will include
recommendations for correction or remediation of the problem, or if
deemed to warrant, for the cessation of any further dredged
material disposal at the CCDS.

4.3.5., CCDS Closure

The CCDS will be considered as closed at such time as the estimated
capacity of the site for dredged material disposal has been
reached, at the cessation of dredged material disposal due to
unexpectedly adverse effects on the benthic ecosystem, or if the
site is found to be dispersional in nature. At that time, surveys
comparable to those performed for the five-year periodic monitoring
effort, except as mentioned above, will be carried out to determine
conditions at the site at time of closure, and a report to the
Secretary of EOEA will be prepared in accordance with the
procedures employed for the periodic monitoring. Monitoring will
continue for an additional period of five years after closure of
the CCDS to determine any longer-term effects that may have
occurred.

31



10.

BIBLIC PHY

Battelle Memorial Institute {(19960), "FINAL ENVIRONMENTAL
IMPACT REPORT FOR THE IDENTIFICATION OF DREDGED MATERIAL
SITE(S) IN CAPE COD BAY, MASSACHUSETTSY, Duxbury, MA.

Beach, Douglas W., National Marine Fisheries Service (1993),
Marine Mammal Observer Requirements and Training, Gloucester,
MA, correspondence with US Army Corps of Engineers.

Howe, Arnold B., and Frank J. Germanc, Jr. {1982}, "FISHERIES
AND ENVIRONMENTAL BASELINES RELATIVE TO DREDGE SPQIL DISPOSAL,
CAPE CCD BAY, 1981", Massachusetts Office of Coastal Zone
Management, Boston, MA.

Fredette, Thomas J., David A. Nelson, James E. Clausner and
Fred J. Anders {1990}, "GUIDELINES FOR PHYSICAL AND BIOLOGICAL
MONITORING OF AQUATIC DREDGED MATERIAL DISPCSAL SITES®,
Technical Report D-%0-12, US Army Corps of Engineers,
Vicksburg, MI.

, Gary Anderson, Barry S. Payne and John D.
Luna (1986), "Biological Monitoring of Open-Water Dredged
Material Disposal Sites™, in IEE OCEANS '86 CONFERENCE
PROCEEDINGS, Washington, DC.

; {February 12, 1%9%3), Personal

Communication.

Fish, John Perry, and H. Arnold Carr (1993), "TECHNIQUES FOR:
ACOUSTICALLY SURVEYING MARINE RADIOACTIVE AND TOXIC WASTE
DISPOSAL SITESY, Underwater Search and Survey, Ltd., Cataumet,
MA.

US Environmental Protection Agency (1992), "FINAL ENVIRONMENTAL
IMPACT STATEMENT: DESIGNATION OF AN CCEAN DREDGED MATERIAL
DISPQOSAL SITE IN MASSACHUSETTS BAYY, US Environmental
Protection Agency, Region I, Boston, MA.

and Department of the Army, US Arnmy Corps
of Engineers (1991),"EVALUATION OF DREDGED MATERIAL PROPOSED
FOR OCEAN DISPOSAL (TESTING MANUAL)", Washington, DC. {the
"Green Book")

and US Army Corps of Engineers, New
England Division (1989), "GUIDANCE FOR PERFORMING TESTS ON
DREDGED MATERIAL TC BE DISPOSED OF IN OPEN WATERSY, Waltham,
MA (the "NED/EPA New England Protocols").

iz



APPENDIX A.

FORMS

33



INSPECTOR'S DAILY REPORT OF DISPOSAL BY 5COW

Percittee Disposal Area
Permit/Contract No. Date
Project B Towboat
bredging Contractor owner_
Trip!Scow Started From|Disposal|Returned To|Round Trip |loran € ox Lat/Long Coord.*|Dist. /Dir.
Ho. | No. place! Time| "ime (Place Time |[Time |[Dist. Specified Actual From Buoy
Trip! No. Pockets | Reason Pocket| Disposal Sea Conditions/|Scow Load Scow
No. Loaded | Dumped Not Dumped |Depth:Speed| Weatherx Vigibility {Cu. ¥ds.}| Draft
L
Comments:

“Use Loran £ values unless unsvailable.,

Time On

Time Off

Hours on buty

Permittee's Representative/

Reviewed By

Resident Inspector

Potal Hours On Duty:

0 the Division Engineer, US Army Engineer Division, New England, Waltham, MA:
: cestlfy that I informed the tug captain of the conditions of the U.S8. Army Corps of Engineers
wrmit regarding the distance from the buoy and the speed of scow during the release of the

iredged material.

I also informed the captain that failure to comply with these conditions

ould eonstitute & violation of the permit and would be reported to the Corps. I certlfy that
‘his report is correct &nd that I am not an employee of the dredging or towing firm, or the
vermittee, nor have I been employed by any of them at any time during the past 6 months.

“int Nawe Tay

~
i

.

(Signature of Inspector)

(Certification No.)




CA/THT DISPOSAL ACTIVITY ~ ENDANGERED SPECIES SIGHTING LGG

DATE /. /. OBSERVER B PAGE___OF
IRIP EVENT TiINMC FOSETION SPECIES & OF COMPASS BEHAVIOR COMMENTS
[ e R HEAGIRG jwd &2 AHIMNALS BEAR Wi {code) {note water depth)
& SPEFD [MiN-MAXT ™ODISTANCE
i ansi gy s
-~

B = breachinn How owil a3 T = travel *CED = bearing & distance to animal
Cx close ap . Hom nuts 0y W= diubales (dolphing)

L= gesp foe . G - s oan 37

F o= surfao ¥ b .
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LIST OF SPECIES CODES FOR RECORDING SIGHTINGS OF
MARINE MAMMALS AND SEATURTLES

Species Nane Species Code Status
BLUE WHALE BLW
FIN WHALE FHNW E
HUMPBACK WHALE HBW E
MINKE WHALE MNW
PILOT WHALE PLW
RIGHT WHALE RTW E
SEI WHALE SEW E
SPERM WHALE SPW E
ATLARTIC WHITE-SIDED DOLPHIN AWD
BOTTLENOSE DCLPHIN BND
COMMCN DOLPHIN CMD
OTHER ODONTOCETES o0D
HARBOR PORPOISE HBP
GREY SEAL GRS
HARBOR SEAL HES
CTHER PINNIPEDS oPS
GREEN SEA TURTLE GS8T E
HAWKSBILL SEA TURTLE HBT
LEATHERBACK SEA TURTLE LeT E
LOGGERHEAD SEA TURTLE LGT T
KEMP*S RIDLEY SEA TURTLE KRT E
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ing Activities Permitting: edisposal Anal of Dredged Materia
Although the process of obtaining a dredging permit is beyond the scope of this EIR, a brief
discussion of some of the criteria relatve to obtaining a dredging permit is given, particularly as they
relate to the management of the disposal site. An excellent surnmary of the criteria regulating both
dredging and dredged-material disposal in the coastal zone of Massachusetts is given by Barr (1987).
In its regulation of dredging (314 CMR 9.00) the Massachusetts Department of Water
Pollution Control (DWPC) requires the chemical and physical analysis of representative samples of
proposed dredged material for certain components: grain size, percent volaitle solids, percent oil and
grease [or total petroleum hydrocarbons (TPH)], cadmium (Cd), chromium (Cr), copper (Cu), lead
(Pb), and mercury (Hg). Additional parameters will be tested in dredged material proposed for
disposal at Site B: arsenic (As), nickel (Ni}, Zinc (Zn}, polychicrinated biphenyls (PCB), total
organic carbon (TOC), selected polynuclear aromatic hydrocarbons (PAH), and total petroleum
hydrocarbons (TPH). This does not preclude testing for any other contarninants of concern such as
pesticides, dioxins, and organchalogens. These tests are prohibitively expensive and are required
when warranted, but are not usually routine. The Guidance for Performing Tests on Dredged
Material Te Be Disposed of in Open Waters, prepared by EPA Region T and the New England
Division of the United States Army Corps of Engineers dated May 1988 is the recommended testing
protocol which includes amphipod bioassay testing and 28-day bicaccumulation tests.
Int terms of chemical constituents, it is recommended that dredged materials destined for ocean
disposal not exceed Category 1, as established by DWPC (Table 47}. The chemicals of concern are
the eight metals, PCBs, PAHs, TPHs, and project-specific contaminants of concern. Category

levels for PAHs and TPHs will be developed by the Massachusetts Executive Office of

Environmental Affairs. Additional testing or special restrictions may be required prior to permitting
the disposal of sedirnents with chemical concentrations that are within the levels specified in DWPC
Category 1I, particularly for PCBs, PAHS, and TPHs. Such tests would be required to demonsirate
that the material caused no violation of water quality standards or no adverse effect on sensitive and
appropriate test species, depending on the contaminant of concern. Category III sediments
(exceeding chemical concentrations in Category II; see Table 47) will not be allowed under the
present guidelines. It is anticipated that sediment-level criteria will change and will be reflected in
these criteria,

Sediments with a grain-size distribution ranging from 10% to 100% silt/clay (DWPC Types
A, B, or C) may be appropriate for disposal at the site insofar as they remain at the site (see
Monitoring section below). Site B has been chosen because it appears to be a depositional area with
grain sizes varying from sandy muds in the southeast to more fine-grained muds in the northwest
(see Figure 39).
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Grain-size analyses are considered important both in terms of determining impact UpoR (n,
disposal site and in determining the rate at which the particles will settle through the water Colump
In terms of site impact, two points should be considered: (1) the grain size should not be markediy
different from that at the host site and (2) the material should not be ransported away fron, the

disposal site.

From Table 47, it can be seen that the wace-element concentrations in sediments from Sj;, B
and Duxbury Harbor are at or within the Categories I and II limits. Sediments from these .
locations are also characterized by Types A, B, and C grain-size distributions. The grain sizes at §y1e
B (Figure 39) vary considerably, from sandy muds in the southeast to fine-grained muds {(with |izle
sand) in the northwest. Thus, Site B appears capable of accepting Types A, B, or C sediments, ang
Duxbury Harbor sediments (the only harbor for which we have sufficient data) have chemirs!
compositions that are within Category L
Management

The disposal of dredged material at Site B assumes permitting harbor dredging according to
State and Federal regulations. Included with the disposal requirements are the wansport 1o and
disposal of the material at the designated site. It is important that the disposal site be accurately
identified and that an observer, black box, or equivalent be onboard the barge/hopper dredge that
transports the dredged material to the site and disposes it. This observer, black box, or equivalent
will verify that all the material is properly disposed at the designated site and will also determine the
absence (or presence) of right whales in the area.

Transport: During transport of the dredged material to the designated disposal site, it 1s
important that the observer, black box, or equivalent verify that there is no short dumping and that
the disposal criteria are metL

Disposal: A seasonal window is recommended for the disposal of dredged matenal 1©
minimize the impact on the right whale (particularly for nursing mothers). The right whale normally
is in Cape Cod Bay from January through May, during these months, no disposal should be
attempted. The best time to dredge harbors and dispose of the dredged material probably is laic
summer and fall (September - December). Rarely has the right whale been observed in the area
during these months. This period also coincides with a time when most boats and moorings have
been removed from the harbors for the winter, thereby facilitating the harbor dredging.
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TABLE 47. SUMMARY OF CRITERIA FOR CATEGORIES 1 AND II
SEDIMENTS, AS WELL AS SEDIMENT TYPES3 A, B, AND C AS "™
SPECIFIED BY THE DEPARTMENT OF ENVIRONMENTAL
MANAGEMENT AND THE DEPARTMENT OF WATER POLLU-
TION CONTROL AND MEAN CONCENTRATIONS OF VARIOUS m
TRACE ELEMENTS AND COMPOUNDS AT SITE B-1 (THE
HISTORICAL WELLFLEET DISPOSAL SITE; SEE TABLE 7) AND
FROM DUXBURY HARBOR (SEE TABLE 46)

Analyte Category 1 Category II Site B-1 Duxbury Harbor
(ppm) {ppm1) (ppmy) (ppm)

Arsenic <10 10-20 15 2.7

Cadmium <5 5-10 0.9 <2

Chromium <100 100-300 56 25

Copper <200 200-400 24 14

Lead <100 100-200 49 20

Mercury <0.5 0.5-1.5 0.6 0.8

Nickel <50 50-100 25 <24

Zine <200 200-400 86 58

PCBsP <0.5 0.5-1.0 NAC NAS

4Composition of silt/clay: Type A: <60, Type B: 60%-90%. Type C: >90%
Site B-1: 59.5%. Duxbury Harbor: 13%-90%.
bPCB: Polychlorinated biphenyl
CNA: Not available.
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To ensure that disruption to the benthic environment is localized, it is important 1o mark and
identify the site with a taut-line buoy or other device, accurately located by navigation {preferabls
Loran-C and/or range-bearing radar), so that the site can be relocated should the buoy no longer g-.c
present. Shore-based navigation is more accurate than either Loran-C or radar (ie., 2-5m as
compared to 20-50 m), but establishing and maintaining shore-based navigation stations may involve
more effort and cost than the increased navigational accuracy is worth, All disposal should be done
within 250 m radius of the site and within reasonable location of the buoy, although this will vany.
depending on the amount of the disposed material,

Taking into account the character of the disposal site and the environmental constraints and
concerns, it is important that the disposal process itself be carefully monitored. The dredging permut
should include recommended rates and modes of dredged-material disposal to minimize the exten; of
seafloor area that could be impacted by the disposal operation. The holding capacity of the site
should be determined, both for a single disposal operation and for long-term disposal. Assuming the
area over which malerial is disposed to be 200 m in diameter and the volume disposed to be
400,000 m3, the disposal site should shoal by somewhat more than 1 m if the dredged material were
deposited uniformly and contained. Similarly, if all of Site B (1 square mile) eventually were (o be
utilized for the disposal of the 340,000 cu yd of sediment estimated to be dredged by 1996 {sce

Table 1), the average shoaling would be less than 2 m. In actual fact, of course, local shoaling

" would be considerably more than this. Given a mound of 2 m and a radius of 250 m, the disposal

site will accept between 500,000 and 600,000 cu yd of dredged material.

Monitoring

The pre- and post-disposal environmental monitoring at the selected disposal site will provide
data for assessing the effectiveness of management efforts to mitigate potential impact at the site.
Issues of concern are the impact of dumping on the physical/chemical environment, the impact on the
benthic fauna and near-bottorn and bottom fishes as well as endangered and threatened species. The
monitoring programs should identify both short- and long-term impacts and determine whether the
disposed material is contained within the designated site.

Because large disposal operations are likely to have far greater impact upon the site than
smaller disposal operations, it is recommended that most of the following monitoring activitics be
resmicted to at least one operation in which more than 50,000 cu yd is disposed. Some monitoring
measurements (e.g., light transmission at the site prior to disposal) can be made directly from ihf
barge, but a small boat is recommended for most of the measurements, particularly where mobility 1s
needed. The responsibility for costs associated with taking these measurements will be determined
by Massachusetts Executive Office of Environmental Affairs, Department of Environmental

Management.
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Monitori he Site Prior to Di !

Given the detailed study of Site B in this EIR, most predisposal analysis of the site has been
completed. However, several aspects should be analyzed further prior to dredged-material disposal.

1. In accordance with specifications dictated by the approved scope of work, chemical
analyses of samples for this EIR were performed for only a single cruise. No attempt was made (o
look at small-scale spatial variation in chemical composition. Analytical results presented in this
report, pius visual observations made during vartous cruises, suggest that chemical contamination at
and near the site show considerable variation. Thus, it is important that a number of stations around
the disposal site be sampled, and that replicate samples be taken and analyzed at each of these
stations before disposal. At least one station should be at Site C and others ocutside the immediate
area station against which to compare post depositional changes (if any).

2. A detailed side-scan sonar and 3.5-kHz boomer survey can document the change in
bottom morphology and bathymetry after the disposal of the dredged material. The seismic part of
this study will delineate not only bathymetry but also the thickness of the dredged material over the
buried seafloor. Any change in the shape, thickness, and surface morphology of this disposed
material can then be monitored by periodic resurveys (after disposal).

3. Prior to disposal, light-transmission measurements of the water column should be made
to ascertain background levels of suspended material. These measurements are necessary to
determine how long it takes for the water column around the disposal site to return to its initial state
after a disposal operation.

Light-transmission measurements in the water column {much like those shown in Figures B-
45 through B-49) will give an estimate of suspended-matter concentration. By measuring light-
transmission levels just after disposal and then at predetermined subsequent intervals, one can
determine the time required for the material to settle out. This is important when isolating the times
during which sediment in suspension might affect ambient plankton or (if present) feeding whales.
However, since one of the criteria for disposal is the absence of whales, feeding whales should not
be impacted. The pattern of transmissometer stations should coincide with the dispersal pattern
anticipated after disposal (see below).

It is recommended that a standard light transmissometer be used, one that can be lowered by
hand #om a small boat. Ondeck readout of the data is preferred. Conversely, a recording light
meter can be deployed at a moored tripod at one or more locations to give a more continuous record
of the suspended matter regime at or near the disposal site. Deployment of such a mooring,
however, is more expensive than using a standard light transmissometer and would not allow the
spatial resolution that i possible from a boat.
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4. A baseline REMOTS (Remote Ecological Monitoring of the Seafloor) SUIVEY Shouid pe
carried out at predetermined locations (stations) within and just adjacent to the disposal
document the biological community, depth of the oxic zone, and level of dissolved Oxygen,
techniques and interpretation would closely follow those used in the preparation of thig report.
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It is important that the actual disposal of the dredged material be monitored. This monitoring
should include an observer (or, alternatively, a “black box” in accordance with recent COE
initiatives) on the barge/hopper dredge to ensure that all material is deposited within the physical
boundaries of the disposal site and the continued absence of whales from the disposal site,

When dumped into the water, most of the spoil will settle en masse, such that it will reach the
bottom (i.e., 31 m if at Site B) within minutes of disposal. Some fraction of the sediment, however,
will settle as individual paticles or small aggregates; it is these particles that will give a longer lasting
turbidity to the water. As a first estimate of the settling times of these particles, Stokes serding
equation indicates that it will take about one-half hour for an average particle 0.125 mm in diameter
(fine sand) to settle from the surface to a depth of 31 m. Finer material within the dredged material
would take longer to settle, but even coarse silt particles should settle within 10 h (Table 48).
Settlemnent could take longer when the weather is stormy and water turbulence keeps the material in
suspension, or shorter if biological aggregation coagulates p articles into larger sizes that fall
correspondingly faster. In either case, it is estimated that most or all of the sediment dredged from
harbors surrounding Cape Cod Bay should seitle within several hours after disposal at Site B.

Several rransects of light-transmission profiles should be made by using an optical
mansmissometer. The disposal site can serve as the axis of the sampling grid. At least two ransects
should be made downcurrent (presumably north; see Figure B-58) and one transect upcurrent
(presumably south). However, shipboard analysis of these profiles may indicate that other profiles
should be taken to monitor more accurately the direction of any movement of the plume. Given an
average current speed of 15-20 cm/s and, assuming a normal tidal ellipse, there should be no marked
offset of the sediment plume from the site unless the sediment contains a substantial amount of fine
material (which could take more than several hours to setile).

Light-transmission profiles should be taken until the suspended particle concentration in the
water column reaches or approaches background levels. Sampling can be done at telescoping Gmes
5,15,30 min, 1,2, and 4 h after disposal. Depending on the trend of light ransmission during this
time interval, it may be necessary to take an 8-h profile and perhaps another profile the next day.
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TABLE 48. ESTIMATED DREDGED MATERIAL YVOLUME FROM FEDERAL
MAINTENANCE PROJECTS BETWEEN WEYMOUTH FORE RIVER
AND THE CAPE COD CANAL, THROUGH 1996, ACTUAL VALUES A
ARE SUBJECT TO WIDE VARIATION.

Project Volume of Dredged Material

(cu yd)
Weymouth Fore River 50,000
Hingham
Cohasset Harbor 40,000
Scituate Harbor 75,000
Green Harbor 50,000
Duxbury 100,000
Kingston
Plymouth 75,000
Cape Cod Canal (east end) 50,000
Wellfleet 100.000

1

TOTAL 540,000 't
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The site should be monitored after disposal to determine short-term (days to weeks after the
disposal) and long-term (months to years) effects. To repeat points discussed earlier in thig chapter,
these would include monitoring the impact on whales if deemed appropriate, impact op
benthos/sediments, containment of the sediment within the disposal area, impact on water quality
etc.

1. The chemical analysis of sediments at stations around the disposal site should be
conducted for comparison to results obtained during predisposal analyses.

2. If sediment is redistributed within Site B or moves from the site, it most likely will
happen during winter storms. Therefore, it is recommended that when the contaminants have been
determined, sediments at the site be analyzed for grain size to monitor any temporal/spatial change in
texture, or one indication of sediment migration. Another way is to rerun side-scan sonar and 3.5-
kHz boomer profiles 1 year after the cessation of disposal operations. The location of these profiles
should coincide as closely as possible with the location of those run before the disposal. Differences
in morphology or sediment thickness could indicate the movement of sediment away from the site
(i.e., noncontainment) or consolidation.

3. When the dredged material is disposed properly, there should be no negative impact on
the right whales in this area; the whales will not be in the area when the material is disposed, and
light-transmissometer measurements will delineate the time required for the waters at the site to return
to ambient conditions (generally assumed to be hours rather than days; see above).

4. The REMOTS stations should be reoccupied within a few weeks after disposal to idenafy
any short-term effects and again 1 year after disposal or prior to another major disposal activity to
determine any long-term effects. Dissolved oxygen should also be measured by the REMOTS. This
will give an indication of biological impact and recovery at the site.

5. Five years after initiation of the dredging activities, the disposal site should be inspected
for recolonization of indigenous species and bulk sediment analysis should be conducted to detect
any effects on the ecosystem.
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Summary
This section is a proposed management and monitoring plan for Site B, and CORIAin a number
of recommendations that should be followed for effective management of the site.
1. Disposal of dredged material should be carried out only during months in which the right
whale is normally absent from the area; this period extends approximately from June

t
December, with the latter part of this “window” considered best. In any case, before dispo?iii:
begin at the designated site, the absence of the right whale from the area should be confirmed,
preferably by scientists from the New England Aquarium or The Center for Coastal Studies.

2. An observer, black box, or equivalent must be on the barge/hopper dredge as it transpor:y
the dredged material to the disposal site. The observer must confirm that no material is shop.
dumped and that all material is dumped at the site. The observer also should be aware of any
environmental condition or event (e.g., the sudden presence of right whales) that would preclude the
continuation of disposal operations.

3. The center of the disposal site should be identified by a tautline-buoy or equivalent and
positioned by Loran-C and/or radar.

4. Because of the expense involved, it probably will be feasible only to conduct a compleze
environmental analysis of the site before, during, and after the first disposal of a large volume (say,
greater than 50,000 cu yd). However, it is important to monitor the following parameters:

a.  Clarity of the water before and after disposal 1o determine the time for settlement.

b. Morphology and bathymetry of the seafloor before and after disposal to delineate the
thickness and area over which the dispesed material has accumulated on the botiom
repeated survey 1 year after disposal is recommended to delineate any non-containment
(i.e., transport) of the dredged material.

c.  Given the fact that the sediment disposed at the site will lie within the clean-sediment
guidelines of Category I and/or II, both long-term and short-term biological and
chemical (i.e., dissolved oxygen) impacts may be documented by reoccupying
REMOTS stations at specified intervals.

d. A management/monitoring task force chaired by the CZM and composed of DEM, DEP
and three representatives from the Executive Office of Environmental Affairs/Technical
Advisory Group, or other scientific advisory committee or the scientific community at
large shall recommend and approve sampling design, review monitoring data, and
prepare recommendations for additional actions to the Secretary of Environmenial
Affairs.
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DRAFT
DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION. CORPS OF ENGINEERS
424 TRAPLELO ROAD
WALTHAM, MASSACHUSETTS 02754-9149

et of October 18, 1994

CERED-QD~R
Regulatory Division
19%40248%

Mr. Allen E. Peterson Jr.

Acting Regional Director

National Marine Fisheries Service
One Blackburn Drive

Gloucester, MA 016320

Dear Mr. Peterson:

A recent Department of the Army permit application was
submitted by the Hyannis Steamship Authority to dredge
approximately 18,000 cys. of clean material and dispose of the
material at the Cape Cod Disposal Site (CCBDS) in Cape Cod Bay.
The proposed work is in the Hyannis Inner Harbor, Hyannis
Massachusetts {see attached locus plan). During a recent
telephone conversation with Mr. Beach of your staff we discussed
the Federally listed threatened or endangered species and its
critical habitat present in the project discharge area. This
letter hereby initiates informal consultation with your agency
pursuant to Section 7 of the Endangered Species Act.

The proposed project is as follows:

To mechanically dredge approximately 18,000 cys. of clean
sand from in front of the proposed Hyannis ferry berth area,
place the material in barges for disposal at the CCBDS and
expand the berth structures.

The Federally listed threatened or endangered species which
may be present at the CCBDS site are: northern right whale
{including critical habitat), humpback whale, finback whale,
leatherback sea turtle, loggerhead sea turtle and kemp’s riddley
turtle. The proposed project has the potential to cause the
following impact to the species/habitat:

The marine mammals/reptiles, during feeding and breeding
activities, may be impacted by the discharge of dredge
material or by the barge traveling to and from the CCBDS.

We understand that endangered turtles may occasionally use
the near-shore area. This is not likely to be a problem in the
dredge area because the applicant will be using a mechanical
dredge to perform the work. Mechanical dredges are not known to
impact turtles.



mz-
The Corps of Engineers has determined that the following
measure will be implemented through a special condition in the
permit to avoid impacts:

Disposal, at the Cape Cod Bay Disposal Site, shall not occur
between December 31 and September 15 unless an extension is
coordinated with the various resource agencies and granted.

Based on the above information, the Corps has determined
that the above referenced project is not likely to affect the
whales, turtles or other endangered species or their critical
habitat. We request that the National Marine Fisheries Service
concur with this determination.

Please have your staff contact Mr. Thomas C. Bruha at 617~
647-8058 if further information is required.

Sincerely,

William F. Lawless, P.E.
Chief, Regqulatory Division
Operations Directorate

Enclosure

Copy Furnished:
Mr. John Bable
Earth Tech

196 Baker Avenue
Concord, Massachusetts 01742



DEPARTMENT OF THE ARMY
HEW ENGLAND DIVISION. CORPS OF ENGINEERS
424 TRAPELO ROAD
WALTHAM, MASSACHUSETTS 02254.9149

REFLS 11}
ATIENTEN 7

November 16, 1884

Regulatory Division
CENED~OD-R-1983-01040

Massachusetts DEP

Division of Water Pollution Contrel
Attn: John Higgins

1 Winter Street

Boston, Massachusetts 02108

Dear Mr. Higgins:

This is in reference to Section 401 Water Cuality
Certification for relssuance of the Massachusetts Programmatic
General Permit (PGPF). We have recently extended the gurrent FGE
toc December 31, 1994, A copy of the extension and the public
notice is attached,

The water guality certification review perlod for reissuance
of the PGP started with our written request dated September 12,
1994, The 60-day review period ends November 11, 1334. Becgause
we nave extended the current PGF o December 31, 19%4, we are
hereby granting an extension to the water quality gertification
review period to December 9, 1934, We would like to request
certification and the revised text for the 401 reguirements by
that date s0 thalt we can make the text changes and l1ssue the
revised PGP with a public notice prior to its effective date of
January 1, 1995,

A current, revised draft PGP is attached for vour
information. Changes from the draft provided with the
certification reguest have heen noted.

We are finalizing coordination witn the federal rescurce
agencies at this time and will let you know of any further chances
as scon as they are made. Final issues to be resolved incliude
coordination with the National Park Servige on Wild and Scenic
Rivers, and various reccmmendations by the federal agencies to
make either the terms or conditions of the PGP more restrictive.
None of the changes being reviewed would make the PGP less
restrictive than the attached draft.



If you have any guestions, please contact Monica Stillman at
(617) 647-8152.

Sincerely,

g

Ty
Fl

i

i

William ¥. Lawless
Chief, Regulatory Division ]
Operations Directorate A
Inclosure e
il

Copy Furnished:

M2 DEP Division of Wetlands ana Waterways
Attn: Carl Dierker

1 Winter Street

Boston, Massachusetts 02108

MFe
DRAFT
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DEFARTMENT OF THE ARMY
MEW ENGLAND DIVISION. CORPS OF ENGINEERS
424 TRAFELO ROAD
WALTHAM, MASSACHUSETTS 022548143

Hares of Senrion ce
CENED-DOD-R Effective Date: COotober 31, 1924
189301040

Expirastion Date: Decenber 31, 19%4

AMENDMENT TO
DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWEALTH OF MASSACHUBETTS

The New England Divislon of the U.8. Army Corps of Engineers

hereby amends the Massachusetts Programmatic General Permit (PGP
issued August 24, 1993, as follows:

The current expiration date of the PGP shall be extendsd to

December 31, 1%%4,
Cloisti Gy Wé’

E%/ William F. Lawless, P.L.
Chief, Regulatory Divisicn
Operztions Directorate
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Monlica -

Here are our basic comments. These are concepts, not exact wording
== wa'll leave that up to you. ¥e would be happy to get together
to diecuss any of this.

1. (Condition 9) Projects located within cCorps Jjurisdiction
{includes adjacent wetlands per our discussion) on a designated w&s
segment or an official study segment whlle in active study status
shall not be eligible for the PGP,

2. Encourage pre~consultation w/ NPS by applicants. Provide addrass
& phone.

3. List actual seyments designated or under active study.

Screening procedures for PGP applications upstream or downstream of
a depignated segnent.

our initial proposal would be to utilize a screening procedura
Bimilar tc the one proposed in your wording, but allowing for 30
the NPS to determine whether an individual permit

{the additional information generated throcugh the
jividual permit process would enable us t¢ determine whether or
not a "direct and adverse impact" would result).

The key issue in daeveloping such a screening process 1is to
establish reasonable geographic boundaries within which the
procedure applies. We propoee using the three part screening
process outlined below, with application to the following areas:
1) first order tributaries of the designated segments: 2) the
mainstem above or belew the designated segment.

» no non-reperting {category 1) PGPF's

> NPS acreening of Category II PGP's to determine whather an
individual permit is necessary

> Encourage praw-consultations

This general pelicy could be modified by mutual agreement on a
river-by~river basis if necessary and appropriate.

7 BiEDE8IYSLLOL «ZLLARECLLE ¢ 8G:LL ! ¥B~Z ~LLt 1204 497d03218] XOJX:AR IN3S



#. Endangecwd Speciss. ¥o aetivity ls authorized under this genszal permit which Li»
likely tv jeopardizm the asntinued sxistends ol a threatensd or ensfsangerad species ox a
spaciea propossd for such designation, es identifled undur the Faderal Endeanyeied #fpscies
Act {BEA); ox which ia likely bto destroy or advarasly medify the driticel habite:r of auch
spaciea) er which would result in & "take” of eny threatensd ox sndangered species of fiah
or wildlife, or which would cesult in any ¢thex vielation of Ssctisn § of the BHA
pretecting threatened or sadangsred spacies sf plants, Applicants shall notify the Cerps
if any lizted species or critical hebivet might be affected 2r im in the viainiiy of the
protjest and shall not kegin work until notified by the disgtrict engines: that the
requirements of the Endangsred Speciss Act have been satisfied end that the ectivisy is
autharized., Infozxmatlom wn the locktion =f thresatened and endangered spacies and their
srziticnl habitet can bw obtained Zrom the V.8, Fleh and Wildlife Swrvice snd National
Marine Fitheries Bervice {addiwsses and ourrsni Maesachupetts liast attfaghed.

f'5| ¥ild and Scenle Rivers. No activity is suthorited under -Seveogewypelapisthis generel
parmit that ocquzs in a ooMponsnt of the Natienal Wild and Z2cenic RKiver Zystem, ox in a
river officlelly designatad by Congress us a study river for pessible inclusion in the
evatem, while tha river is in an officia] atudy ptatus. Current xivezs thet this applies
e in Massnchup. j8_listed on paos §, 17 these WRtSEwaY e 193
suthorived thcer Category 2T G2 LniS it will hpve & direct and e se
effact af the valuss 29 which sueh z ished. The Corps wijd coordidste wizh
Lﬂth ationad Pazk Jafvice for m depaimiration dizect and.4ddvezse ssgdct forProje to

sopeened undgr Cetagery 21 ofALhle genezs¥ pazmdt

16. Fadars] Wevigstion Preiest. Any structuzs or work thet sitends closeg teo the
horlzontal limits of any Corps' navigation project than s disgancs of three times the
projeet's authorized depth {mes attached map for locstions cof these pxoiecta;) shall be
subleact to remeval at the owner's expensg pricr to any future Corpa’ dredging of the
perfosmances ol pazisdic hydrographic surveys,

11, Federsl ldsbility. In dasuing shis peznit, the Federsl Geovernment does net sssume
sny Liapility oz the following: (w) damages to the permitted projest or uses thersef as a
rosult of other permitted or unpermitted activities oz from natural causes; (b} damages to
the permitied pruisct or uass tharscf as & reault of curzent or future sctivities
undertaken by or on hehalf of the Unitsd 3Saces in the public intwrwst; (o) danmuges bo
parsons, DPropesty, o tu OLher permitted oF unpermivted acgtivitlesa ©r structures caused hy
the activicy authorized by this parwit) (4} dapign or construction deficisngies asscciatad
with the pazmltted worzk; (o) damage claime aracciated with eny futuzs modificasian,
suspansion, oF pevooation of this permic,

12: Navigation. There ahall be po unreasensble interfexence with navigation by the
sxistence or usk of tha activity authordzed Regsin, and no atiempt ghall be made by the
Parmittae ¥0 prevent the full and Zree use by ths public of all favigeble watars 4t or
Aadindent SO the aptivity suthorized Nersin.

MINIMILATZON OF ERVIRONMENTAL IMPACTEIL

13, Minimization. Discharges of dradged s FLl1l material ines watars of Tha United
gtatas shall Be aveided and mifimized fio the maximum extent pragticeble.

14, Work im Wetlands, Heavy squipment werking Lin wetlands shall be avoided if posaikle,
and Lf required shall be placed en mats t2 minimize soil and vegetation distuzbance.

15, Terperary Fill., Tempormzy fill in wvaters and wetlands authewiged by this genersl

Farmiz (e.3. acoess roads, ¢offerdams) shall be proparly stabilised during use to pravant
arcslon. Temporary fill in wetlands ahall be placed on gectextile fabric laid en enieting

pv‘
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'ACTION PROGRAM

_l Key Actions

Federal regulation of stream alterations: The Army Corps of Engineers will implement
Sec. 404 of the Clean Water Act, which requires federal approval for any project that
would discharge dredged or fill material into a river or wetland.

Repulations governing the Army Corps of Engineers’ Nationwide Permit Program (Federal
Register, November 22, 1991) require individual rather than nationwide permits for all
proposed projects covered by Section 404 of the Clean Water Act that are "in a component
i ‘ of the National Wild and Scenic Rivers System.” In accordance with these regulations and
the Wild and Scenic Rivers Act, the Corps will, in its review of individual permit
applications proposed on the segment, specifically consider comments from the NPS
regarding consistency of proposed projects with the standards set forth in this plan.
However, it would not be appropriate for the NPS, or the FRCC, to take an active role in
all Section 404 permitting actlons-in the basin, The Corps and the NPS will work
cooperatively to develop a coordination/screéning procedure for projects authorized under a
nationwide or regional permit that are beyond the immediate segment but that could

adversely affect it.

State water quality certification: The DEP will implement the water quality cenification
requirements of Sec. 401 of the Clean Water Act for any project qffecting the segment’s
B‘,{\ Lcu.J‘S; channel, banks, or adjacent wetlands that requires a Clean Water Act discharge permit.

el Gl L . |
' This responsibility is described in the discussion of DEP’s implementation of state and
Medhivar w federal water pollution control statutes under Wuter Quality -~ Key Actions.

D [‘U&)\‘ Local land use regulatlon: The riverfront towns will Implement and enforce existing land
?M e e regulations that protect the river’s channel, banks, and adjacent wetlands.

Gprme 73
E

The natural appearance and function of the river's channel, banks, and adjacent wet!ands
receive strong protection through several local 1and use regulations. The most important
include the River Protectlon Overlay Districts, floodplain regulations, and wetlands
regulations. These are discussed in greater detail under Land Management,

57
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DEPARTMENT OF THE ARMY
HEW ENGLANT DIVISION. CORPS OF ENGINEERS
424 TRAFELQ ROAD
WALTHAM, MASSACHUSETTS £2254-9148

HEPLY TG
ATFERTION €2

November 16, 1994

Regulatory Divisicon
CENED-OD-R-19532-01040

Coastal Zone Management
Attn: Peg Brady, Director
100 Cambridge Street
Boston, Massachusstts 02202

Dear Ms. Brady:

This 1s in reference to Ccastal Zcne Management (CZM)
consistency concurrence for relssuance of the Massachusettls
Programmatlc General Permit (PGP}, We have recently extended the
current PGP to December 31, 18%4. A copy of the extension and the
public notice is attached.

The CZIM constistency concurrence review period for relssuance
of the PGP started with our written regquest dated September 12,
1834, The 45-day review pericd ended October 27, 1924. Because
we have extended the current PGP to December 31, 1984, we are
hereby granting an extension to the CZIM consistency concurrence
review period Lo December 3, 13%4. We would like to reguest
concurrence and any teéxt changes pertaining to CZIM consistency by
that date so that we can make the text changes and issue the
revised PGP with a public notice prior to its effective date of
January 1, 1885,

A current, revised draft PGP 1ls atitached for your
information. Changes from the draft provided with the consistency
concurrence reguest have been noted.

We are finalizing coordination with the federal resource
agencies at this time and will let you know of any further changes
as socn as they are made. Final issues to be resolved include
cocrdination with the National Park Service on Wild and Scenic
Rivers, and varicus recommendations by the federal agencies to
make either the terms or conditions of the PGP more restrictive.
None of the changes being reviewed would make the PGP less
restrictive than the attached draft.



If you have any questions,
(627} ®B47-B152,

Enclosure

please contact Monlca Stillman at

Sincerely,

William F, Lawless
Chief, Regulatory Division
Operations Directorate

Dea 7
ﬂyd&;L
-9y
gHockat.



DEFPARTMENT OF THE ARMY
NEVW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAFELO ROAD
WALTHAM, MASSACHUSETTS 02254-5148

REPLY TG
ATTENTION ¥

CEN?D On-R Effective Tate: October 21, 12924
1993~-01040 Expiration Date: December 31, 1994

AMERDMENT TO
DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMOHWEALTH OF MALSACHUSETES

The New England Division of the U.5. Army Corps of Engineers
hereby eamends the Massachusetts Programmatic General Permit (PGP)
issued Avgust 24, 19932, as follows:

The current expiration date of the PGP shall be extendsd to
Decemper 31, 19%4.

(st Gy c}vé/\z/&}

S Williem F. Lawless, F.
1 cnief, Regulatory Divi
Operztions Directorate

M l’l
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DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELO ROAD
WALTHAM, MASSACHUSETTS 02264-8149

REPLY T(}
ATTENTION OF

CENED-CD~R Effective Date: October 31, 1994
1993-010490 Expiration Date: December 31, 1994

AMENDMENT TO
DEPARTMENT OF THE ARMY PROGRAMMATIC GENERAL PERMIT
COMMONWERALTH OF MASSACHUSETTS

The New England Division of the U.S. Army Corps of Engineers
hereby amends the Massachusetts Programmatic General Permit (PGP)
issued August 24, 1993, as follows:

The current expiration date of the PGP shall be extended to
December 31, 1994,

C st 80

N William F, Lawless, P.E.
Chief, Regulatory Division
Operations Directorate



I Public Notice

US Army Corps Date: {ctoberd 1894

of Engineers Comment Period Closes:

New England Division File No: 1993.01040

424 Yrapselo Road in Reply Refer To: Manica 1. Stillman

Waltham, MA 02254-914%

NEW ENGLAND DIVISION OF THE U.8. ARMY CORPS OF ENGINEERS, 424

AP AD LTH? MASSACHUSETTE 02254-9149 under Section 10
of the Rivers and Harbors Act of 1899, and Section 404 cf the
Clean Water Act, hereby extends the Kagﬁachusatts Programmatic
General Permit (PﬁP), issued August 24, 1993, toc December 31,
1994. This extension is to allow us to complete coordination
with the Massachusetts Department of Environmental Protection on
pending revisions to their 401 Water Quality Certification
regulations. Upon expiration of the current PGP, we expect to
reissue the PGP with minor revisions, for a five year period.

If you have any gquestions, please contact Monica Stillman at
(617)647-8862 or use our toll free number (800} 343-4789 or (800)
362-4367 if calling from within Massachusetts.

O/k)ui&,*‘iu»ﬁ_. %(%u’”

SEE REVERSE SIDE FOR Christine Godfrey
DETAILS OF EVALUATION Chief, Policy Analysis Branch
FACTORS Regulatory Division



The decision whether to issue a permit will be based on an evalustion of the probable impact of the proposed
activity in the public interest. That decision will reflect the natiomal concern for both protection and
utilization of fmportant rescurces. The benefit which may reasonable sccrue from the proposal must be
balanced against its reasonably foreseeable detriments. ALl factors which may abe relevant to the proposal
will be considered, including the cumutative effects thereof; smong those are: congepryation, economics,
asesthetics, general environmental concerns, wetlamdds, culiturel values, fish and wildlife values, shoreline
erosien and accretion, recreation, water supply and conservation, water gquality, energy needs, safety, fead
production and, in general, the needs and welfare of the people.

Where the activity irwolves the discharge of dredged or fitl material into waters of the United $tates or
the transportation of dredged material for the purpose of dispesing it in ocean wmaters, the evaluation of
the impact of the activity in the public fnrerest will also include application of the guidelines
promuigated by the Adninistrater, U.S. Envirormental Protection Agency, under suthority of Section 404(b) of
the Clean Water Act, and/or Section 103 of the ¥arine Protection Research and Sanctuaries Act of 1972 as
smended.

Basad oni his initial review, the District Engineer has determined that tittle likelihood exists for the
proposed work to impinge upon properties Listed in or eligible for listing in the National Register of
Historic Places, and no further considerstion of the requirements of the Preservation of Historical and
Archaeclogical Data Act of 1974 i5 necessary. This determination is based on one or more of the following:

#. The permit srea has been extensively modified by previous work.

b, The permit area has been recently created,

e, The proposexd activity is of limited nature and scope.

d. Review of the latest published versien of the Hationsl Register shows that no presence of

registered properties or properties listed as being eligible for inclusion therein are in the permit ares or
general vicinity.

Presently, unknown archaeological, scientifie, pre-historic or historical date may be lost or destroyed by
work to be acconplished under the requested permit.

Pursuant to the Endangered Species Act, the District Engineer is hereby requesting that the appropriste
Federal Agency provide comments regarding the presence of and potential impacts to tisted species or its
critical habitar.

The initial determinations made herein wil{ be reviewed in light of facts submitted in resp'onse to this
notice,

The following authorizations have been spplied for, or heve been, or Will be obtained:

() Fermit, License or Assent from the State.
{ ) Permit from Local Wetland Agency or Congservation {oemission.
vy Water SQuality Certification in sccordance with Section 401 of the Clean Water Act.

The States of Connecticut, Maine, Massachusetts, Hew Hampshire snd Rhode Island heve approved Cosstal Zone
Management Programs, Where applicable the apelicant states that sny proposed sctivity will comply with and
will be corklucted in a manner that is consistent with the spproved Coastal Zone Management Program.
1ssuance of a State permit from the sppropriste Stote agency will indicate concurrence with this statement
of Consigtency.

All comments wil! be considered a matter of public record. Copies of letters of objection will be forwarded
to the applicant whe will normally be requested to contact objectors directly in an effort to reach an
understanding,

THIS NOYICE 1§ NOT AN AUTHORIZATION TO DO ANY SORK.

1 you would prefer not te continue receiving public notices, please check here ¢ } and return this
pertion of the public notice to: U.S. Army Corps of Engineers -~ Hew Englend Division, Attn: Regulatory
Division, Bidg 108N, 424 Trepels Road, Waltham, MA 02254-9149.

NAME :

ADDRESS:




cc:Mail

for:

Subject: MAPGP Commenis
From: TIMOTHY L TIMMERMANN 10/19/94 11:58 AM
To: MONICA J STILLMAN
cc:  TIMOTHY L TIMMERMANN

cc: KAREN K ADAMS COnANLLntS
(-2 -y

pr e e e e e e e — ]

I offer the following commaents on the draft PGP:

" .
1. On page two under heading ., second paragraph of that section: This section Bz x4 2
tells the applicant to submit their NOI and plans te us but does not mention Mot

that 1f the project is a true category II project it will reguire 8.5" by 117 *4%&4*1d~
plans. Not a big deal but we should probably refer the applicant reading this e P
info. at this point to the later section of the document which describes the

plan requirements for Category II and III authorizations.

2. Also under heading C., page 2 last paragraph of section: Why don't we just .. adéa&;Suhmﬁ
ask for a copy ¢of the letter they sent to the MHC instead of a statement? &5 Hher VAL

3. Page 3 under addtional information reguired {(c}: I believe that in this

section or somewhere in this section the applicant should be informed that o
submerged aguatic vegetation beds (SAV's) such as eelgrass or widgeon grass-- gddes fo
should be mapped or delineated for the site. If not submitted with the original
application delays to the applicant can occour.

4. Page 3 under additional information regquired (£): Even though the HTL is addad
mentioned in {e} I think it should also be added intoe (£} as this is often ™
omitted from filings we receive,

5. Page 4 under #2: May alsc wish to menticon that the Fireme High Water mark b - NE
{EHW) delineated by applicants for Chapter 91 purposes may not be the HTL. wré%ﬁim&s Joatedl

6. Page 6 under #19: The condition as written is clear however it completely

ignores the issue of spawning or nursery areas for various other water breederéﬁ\%;ﬁv&TJF
such as amphibians etc. If it is left cut intentionally then I believe the ER b fowdihen:
should provide specific direction as to why and alse should provide some basis

for more intensive review of these areas if a project manager and branch chief eddisiiali~, &
determine that it is necessary. An additional condition cculd be added or thisy , = regdvvcsas
condition could be clarified to state fish and smphibian spawning or nursery g

areas. It is important to note that in most cases the overall threat to the fvauadl (Owf

special aquatic sites that support amphibian spawning/nursery activities is dLf'Ee fupdets
probably greater than that to streams as the streams are always shown on plans b fin ote ia
ete. FINGrE | O adker Wity 3,

. \ !JUU\J.& pood  (3Sut i
7. Second Page of PGP Catsgories chart under (e) Pile Supportes Structures and

Floats: The revised language adds that no structures or meocred vessels are Ieposass .
allowed over vegetated shallows or salt marsh. Does this provision include the
tie up o at_a pier that may create this situation? If not, we should

state, if so, we should indicaté

“1% 3 What 3 FULams

Overall, I am a strong advocate of the PGP process and I hope that discussions
can occur about my comment #6 as I think a better appreach can be formulated.  ggp

The rest of my comments are nit picky because I on the whole I found the Draft Adx
to be really solid. P Sihret




Thanks for the chance to comment!1! Tim

bl&ﬂ#%aﬁ Feﬂj - U ame  Alaicta-s i Pvﬁ%fk;%
c Gueo s, { napazts Wi Deraad porls [
Cok . 1,

1 Ctabvh'ecdh - Sfate Fewlawss |
P mer Cvheal - Lge alact  (kfp P wsltake & G
o e mad, pori,

“ Py PR Vi
(0 e (3 oualobie e hawe sty &

How do you e 7

m_a\»ui&q,




FACSIMILE TRANSMITTAL HEADER THEET

Fer uee ot s form, see &R 3005, the properent aghocy 1 GRISG e

CMLANDY NAME/ CFFICE TELEPHONE e T
Q%EE?{E;';'D GFF|oE MO mw—jg}llf
S SYMEDL, (AUTOVONCorrm ). o )
FROW: e e T
Mo ca Sh'lrman Celled- ab-R Lt7- Y ?-§is52
T [ T o T
Matorat Pask
amie £ Gi7-223-5134 6i1-223- 572
Qarrie mémgfq St ripre
CLAZSIFICATION: PRECEDENCE NG, PAGES DATE-TIME »‘ﬂ(gﬁ;! YEAR RE{EAS&I%TS— SEGNA%QE -
(Inciuding this
Header)
.7 | i L
FEMARKS
Space Felow For Communications Cenfer Use Oaiy
,,,,,,,,, — . N S .
!
DA FORM 2518.R, JULCQTQ DA FLES SE1E-R AUG 7218 OESOLETE UEAEAT VT

AL g ssachanedts
Jamic Fbshwj: A#aclad gi_,u proposed elanger 7O

v : Y A SCewt B/ uers
pm§remmm‘c é}-"wd Pt rmé /(ﬁjwij et o

, ' . e
Procedires shart -« a- (5 Gr Cops wer andd wt{ o

bactnct o Copiea o el dSRusior. Tlrace peviad

dece Chavgee s PITIVW R e agp roprrati .

/M@Méfm&g’czmlﬁmm v Ay (el -

; bann, | ALAUA
,«u,mrw‘::j f?m‘g{a..f Het. 28, [ watd contact Youo w

o AiCuss.
Hhawk yeuw v your hiue aud GSSisTamcLr -

dfm'gj‘ S‘f“i 7imra i

. : o e 5 River
4#&6&%{: 1) -'r?r‘m_g é;‘ Pﬁp- (‘ﬂ«t‘?gjyy €T (/ﬁ{,!k '&fu)}'?&@)dﬁwf a?’f?“’ L‘”} “

2 louan 9§ Algardieg WL o St R jcars
3 Detated  procdures T OPs [Cope SFolf-



Permit Wo.: 1933-01040 Effective Date: January 1, 18%5 [10-19-94)
Expiration Date: December 31, 1999

Applicant: General Public in Massachusetts

DEPARTMENT OF THE ARMY FROGRAMMATIC GENERAL PERMIT
COMMOMWEATLTH OF MASSACHUSETTS

The New England Division ©f the U.S5. Army Corps of Engineers hereby issues a
programmatic general permit that expedites review of minimal impact work in
coastal and inland waters and wetlands within the Commonwealth of
Massachusetts. Activities with minimal impacts, as specified by the terms
and conditions of this general permit, are either non-reporting {provided
regquired local and state permits and required state certifications are
received), or are to be screened by the Corps and federal resource agencies
for applicability under the general permit. The Corps individual permit
review process, and activities exempt from Corps jurisdiction, ars not
affected by this proposal.

Activities covered by this general permit include work and structures that
are located in, or that affect, navigable waters of the United States
{requlated by the Corps undexr Secticon 10 of the Rivers and Harbors Act of
1899}, as well as the discharge of dredged or fill wmaterial into waters of
the United States (regulated by the Corps under Section 404 of the Clean
Water Act}.

Frocedures
A, State and Local Approvals

For projects authorized pursuant to this general permit, when the
following state approvals are also vequired, they must be obtained in ordey
for this general permit authorization to be valid (applicants are responsible
for ensuring that all required state licenses and approvals have been applied
for and cobtained):

{a} A Final Order of Conditions under the Wetlands Protection Act (WPA)
{MGL c. 131 Section 40) must be obtained for activities subiect Lo
jurisdiction as defined in 2310 CMR 10,02.

{b} A waterways license or permit under MGL ¢. 391, from the Massachusetts
Department of Environmental Protection (DEP} Division of Waterways must be
obtained for activities subiject to jurisdiction, as defined in 310 CMR $.05.

{c) For work in Corps jurisdiction invelving a discharge to waters of the
U.S5., an individual 401 water quality certification (WQC) * must be obtained
from the Massachusetts DEP before work can proceed pursuant Lo this general
permit for the following circumstances: [This will be changed per 401]

1. proposed work That is not subject to the WPA (310 CHMR
10,00} but does reguire a 401 Water Quality
Certification and proposes the loss of bordering
vegetated wetlands, land under water, or federal non—
state wetland {(e.g., WPA exemptions};

2. any project intended to create a real estate
subdivision for which a Hotice of Intent is submitted
on or after October 1, 1992;

3. Any project which will result in the loss of more than

5,000 square feet of bordering vegetated wetlands or
land under water:

{l) Zee MGL <. 21 Sections 26 - 33 and requlations at 314 CMR %9.00, as supplemented by the
Interim Guidance effective 10/1/52.
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4 Commonwealth of Mossachusetts
8 Executive Office of Enviicnmental Aﬁai;s

— Depurlmen! of
LN Environmental Protection
Wlll!g:! l;ﬂm
Jus S
™ B, Pwa

October 6, 139%4

Mr. William Lawless

Chief, Regulatory Diviaion
U.8, Army Corps of Englneers
424 Trapelo Road

Waltham, MA 02254-9149

Daar Mr. Lawless:

A8 you know, the Maspachusetts Programmatic General Permit
(PGP) expires on October 31, 1994. The Department of Environmental
Protection requests that the Corps extend the PGP until December
31, 1994. The purpose of this extension is to achleve ¢oordination
with the proiected effective date (Januwary 1, 19%35) of the
Department‘'s 401 Water Quality Certification Regulations.

The Corps, DEP, the Office of Coastal Zone Management, and
other federal resource agencies have engaged in the cooperative
effort of developing the PGP for the past twe years. The
Department has simultanecusly been revising its 401 program to
increase environmental protection while reducing procedural
requirements wherever possible. The Department believes that a
concurrent schedule will minimize the inevitable confusion that
accompanies regulatory change, while providing our agencies the
opportunity teo jointly publicize this streamlining effort.

The Department looks forward to a concurrent commencement
of the PGP and the 401 regqulations. Please let me know if you have

any guestions.
$inc:ere}y , 9

Carl Dierker
Director, Divigion of
Wetlands & Waterways

co Chris Godfrey, COE
Robert Golledge, Pamela Harvey, DEP
Margaret Brady, Lols Bruinocoge, CZM

Con Winter Sirest & Boston, Maasachusertts 02108 L FAX (617) 5361048 ¢ Telaphone {§17) 203-5800
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CENED~OD-R September 16, 1994

MEMORANDUM TO THE FILE: MA PGP 1992-01040
SUBJECT: Reisgsuance
FRCM: Monica 8Stillman

1. Chris Godfrey and I met with Peg Brady and Lols Bruinooge of
MA CZM, and Pam Harvey and Bob Golledge of MA DEP to discuss
revisions to the MA PGP and WQC and CIZIM consistency.

2. General Items:

aj 401 regulations effective date moved to January (401 advisory
commities meetings scheduled for Sep. 30 and Oct. 14 to discuss
public comments). We asked DEP to provide us with the likely text
changes for the PGP. However, they believe it will be most
effective to iszsue the PGP at the same time that the new 401
requlations become effective. Therefore they asked us to extend
the current PGP until that time,

DEP expects to have wetland delineation changes effective
sometime spring 1285, but the new regulations should be published
pricr to that.

b} We will schedule & Joint press release, and possibly a press
event, through the Governor’s office, for scometime early in
January. [Chris will let me know 1f Col. Witliams or Col. Purham
should attend. I will then inform the front office and PAQ, and
get a contact for DEF, CZIM, and MA Exec. Sec.]

c)  Spot-checking: results from first round conducted last spring
were generally very favorable. Cat. I work is as we expected.

The difference in Federal and State delineation remains a
substantial preblem, with Federal impacts under Cat. I projects
typically unknown. There remains a mincr problem with Cat. I work
that is not c¢learly single/complete projects, and/or where all
project impacts are not clear.

Karen Adams will be overseeing spot-checking on a regular
bhasis with reissuance of the PGP. We will not need to conduct
ancother check until reissuance. The schedule may be one spot-
check at each regional office every € months.

d} Other issues Lo resclve prior to relssuance:

- Several NMFS concerns; I will provide CZM the wording for
the condition about storage of floats, seasonal structures aboave
mean high water/salt marsh {(provide to DEP for Ch. 31 to use}.
NMFS concerns with eelgrass; DEP/DEM currently making an eelgrass
map for the state, will likely take 2 ~ 3 years to complete. CIZIM
agrees that eelgrass/mooring concerns for private moorings would
best be handled through regional planning mechanisms, rather than
case by case (e.g., HMPs).



- Vernal pools; condition 189 on spawning reworded.

-  DEP favors no exceptions to 1 acre threshold, for limited
projects or any other work., There are too many special interests
to provide exceptions.

e} CZM: 1 explained two ltems that should be c¢larified with
regard to CZM consistency and PGP:

- We would like to specify more clearly for applicants when
they do/do not need to apply to CZM under BGP,

-~ We need latitude to fit minimal-impact work under the PGP;
we have been locked into IP review on some projects because of CIM
concerns.

It was decided that CZM would provide an expanded list of
projects they would like to “soreen” under Cat. II {coastal
armoring only listed in draft). They would also like to
participate in JP. This would give them the opportunity to let us
know if they will be requiring an individual consistency review
for a Cat. II proiect, and/or provide us with modifications ox
conditions that would make the work appropriate for a walver.

Cat, I would be waived for CZM. They will have to review the
draft in more detail to provide us a list of Cat. II projects of
concern,

I asked if there was a difference from theilr perspective with
Corps lssuance of an IP or a procedural denial. They responded
that they can’t condition C2ZM consistency concurrences. The doint
coordination with C2M will take care of this problem. Joint
coordination will alsc tighten the links betfween our programs.

f} Hext steps:
~ DEFP to review PGP fext, let me know likely changes for 401.

- 2 to provide Cat. II profects that may require indiwidual
consistency review.

- I will provide CZM and DEP with language for condition on
float storage.

~ Arrange press release/event for first week of Jan.
- Issue PN extending current PGP. Get exact date from DEP.

- Complete coordination with Federal agencies; get draft to
agencies and Branch A.

- Epot-checking information/stats to Karen Adams.

- Draft EASOF for reissuyance,



DEPARTMENT OF THE ARMY
NEW ENGLAND DiVISION, CORPS OF FNGINEERS
424 TRAPELO ROAD
WALTHAM, MASSACHUSETTS 02254.9149
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September 12, 1854

Regulatory Division
CENED-OD-R

Massachusetts DEP

Division of Water Pollution Control
Attn: John Higgins

1 Winter Street

Boston, Massachusetts 02108

Dear Mr. Higgins:

I am writing to transmit the draft, revised Massachusetts
Programmatic General Permit {PGP), and to request that your ageacy
issue Water Quality Certification for the PGP in accordance with
Section 401 of the Clean Water Act. We anticipate including
revisions to the section on 401 water quality certification
requirements, based on the pending revisions to your regulations.

We would like to reissue the PGP prior to expiration of the
current PGP, on October 31, 1994, Therefore, your timely review
would be greatly appreciated. Please also provide, as soon as
possible, the necessary revisions to the 401 water gquality
certification requirements for the text of the PGP.

Please contact Monica Stillman at (617) 647-8152 if you have
any questions. Thank you for your continued assistance in this
matter.

Sincerely, ﬁ%

William F. lLawless, P.E.

Chief, Regqulatory Division

Cperations Directorate
Enclosure
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DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS [F BNGINEERS
424 TRAPELO ROAD
WALTHAM. MASSACHUSETTS 02254-9149

AEFLY 30
ATTENTIIN

September 12, 1984

Regulatory Division
CEKED-QOD~R

Coastal Zone Management

Attn: Peg Brady, Director

100 Cambridge Street 20th Floor
Boston, Massachusetts 02202

Dear Ms. Brady:

I am writing to transmit the draft, revised Massachusetts
Programmatic General Permit {PGP), and to reguesi your
determination ¢f the concurrence ¢of this PGP with the
Massachusetts Coastal Program. The Corps of Engineers believes
that the activities to be authorized under this PGP comply with
and will be conducted in a manner consistent with the
Massachusetts Coastal Management FProgram.

We met with Jane Mead this past summer to discuss proposed
changes to the PGP that will streamline the review process for the
Corps and for applicants. It has been ocur goal throughout the
trial period of the PGP to develop the clearest, simplest
guidelines possible for permit applicants, to let them know what
permits and approvals are necessary for particular projects.

Based on the language CZM is currently using for MEPA
comments, it appears that CIM is already walving federal
consistency review for projects that qualify for the PGP. We
would like to specify so in the text of the PGP so that applicants
know that as long as they qualify for the PGP, they do not need an
individual CZM consistency concurrence.

We are proposing to change the status of coastal armoring
projects in the PGP, to allow screening for new armoring projects.
This is to allow coastal armoring of minimal size and/or impacts
to be authorized by the Corps under the PGF. One proposed
solution {incorporated in the enclosed draft) is to provide vour
office with the opportunity to review proposals for new coastal
armoring, and respond to the Corps if you have concerns. An
individual CZM consistency concurrence would be regquired for those
projects, and the Corps would issue a procedural denial. In
keeping with the overall goals of the PGP, this will ensure that
projects of concern receive the appropriate level of review, while
minimizing duplicaticon of review.
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Most of the remaining changes to the PGF are minor text
revisions. All changes from the rurrent PGP have been noted in
one oFf the enclosed copies.

We would like to be able to issue the revised PGP prior to
expiration of the current PGF, on October 31, 1994, Therefore
your timely rewview would be greatly appreciated.

Please contact Monica Stillman at {617} 647-8152 if you have
any guestions, and thank you for your continued assistance on this
matter.

Sincerely,

Clou shine

William ¥. Lawless, P.
Chief, Regulatory Division
Operations Directorate

Enclosure
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Boston Massackusetls ¢ 2202

COASTAL ZONE

MANAGEMENT
MEMORANDUM é;}
To: Jan Reitsma, Director, MEPA Unit | /) ;;»"
From: Margaret M. Brady, Director, MCZM; .
Date: August 23, 1994 o L
Re: EQEA # 10088 Clark license existing piler & seawall;

Falmouth

o —— o e S A A A A o s o e . il o (T S o T T T A S e W SO0, T T . MM O o M T T

The Massachusetts Coastal Zone Management (MCZIM) ¢ffice has
completed its review of the above-referenced Environmental
Notification Form {ENF}, noticed in the Environmental Monitor dated
August 23, 1994, and does not have any comments on the proiect as
proposed.

If these structures were built prior to December 18, 1968, they may
be eligible for the US Army Corps of Engineers {ACOE}
grandfathering program, in which case no MCZM federal consistency
review is reguired. If built or repaired after December 18, 1968,
these structures may be eligible for an ACOE programmatic general
permit (PGP). If"8¥, MCZM has reviewed the PGP and found it
applicant may presume that the project is consistent after all
other applicable state licenses and permits have been obtained.
However, if an individual ACOE permit is regquired for this project,
the applicant must complete the MCZM federal consistency review
process. Questions regarding this process may be directed to Jane
W. Mead, MCZM Project Review Coordinator, at 617 - 727-9530 x418.

MMB / JWM

cc:  Karen Kirk Adams, Chief
Regulatory Division, US Army Corps of Engineers
John Simpson, Section Chief
Waterways Regulation, Massachusetts DEP
Elizabeth Kouloheras, Section Chief,
Southeast Regional Office, Massachusetts DEP
Pam Rubinoff e

sy LT

MCZM Cape Cod Regional Coordinator CL e
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August 24, 1993 - August 24,
# Issued Ave.
Cat I: 389
Cat II:; 171

Total: 60
Cat. I:
Fill: 15.58 acres filled
Cat. II: 28.46 acres
8/24/92 - 8/24/93;
NWPS...ooouun. 180
Proc. Den..... 154
GPS. . i i ian 52
IOPS. . e v v 43
MA IOPS........ 45
Total......... 474
IPS . vt e it e ne 44 (8.4.%
Denials......... 3 (0.5%)

Total Actions.

MA PGP Final Actiocns

1994:

(days)

at least 106 were amnesty projects
(includes some atf and repair fill)

{includes some atf and repair £fill)

8/24/93 - 8/24/94:
Cat. I......... 389
Cat. II........ 171
Total.......... 560
IPS. i it i ee e 20
Denials.......... 2

Total Actions..

o w
L

gf o8



MA PGP Spot-Checking
Central Region: 8/24/93 -~ 3/8/94

Monica Stillman and Karen Adams
Phil Nadeau, DEP

Stats:
< 5,000 s .f. subdiv. ORW Exemption Total
#: 15 7 3 1 26
# Checked: 13 7 3 1 24
# Corps files: 2 2 1 0 5
Total Fill:

DEP report: 14,866 s.f. filled 22,785 s.f. replicated
File check: 44.158 s.f. filled 20,125 s.f. replicated
{(recorded—-may be more)

Proiject Tvpes:

Driveway to access upland......oeoresaoasas 7

Utility line......... e e ca e R |

Other fill...... e . 1 {boat ramp extension}
Pond construction/maintenance..... e 2

Repair/rehab. .. .. iieiiiinnncannnsrsranes 5

No jurisdiction.......... S e A 1 {pond drawdown}
Subdivisions (resldentlaij ....... I <1

Single/Complete:

NO. .ot taaanena 8 (2 appear would still meet Cat. I)
Why: Potentlal for other phases, lot fill, temporary fill.

Wetland Information in file:

YeSu i ann .10

What: Vegetation lists, soil survey or soil info from site.
Typically insufficient information to verify wetland boundary
and/or federal wetlands.

Summary:
x*  3gpot-checked 92% of Cat. I files.

* Most are what we expected for Cat. I: minimal impact work that
meets Cat. I provided delineation is accurate.

* Problem with wetland delineation. Insufficient information in
the files to determine if wetland boundaries are correct, and
if they meet federal criteria.

* Problem with single/complete. Insufficient information in
one-third of the files to determine if there will be
additional wetland/waterway impacts.

* Corps file for DEP < 5,000 when total impacts (temp + perm)
exceeded 5,000; Corps file is pending Cat. II,

* DEP summary reports inaccurate: # of final actions, calc. of
total fill; spot-~check as many files as possible.



[5] From: KAREN K ADAMS 8/11/94 2:45PM (1555 bytes: 23 1n)

To: MONICA J STILLMAN

Subject: misc

------------------------------- Message Contents —=——mrmrecr e e ————————
PLease remember to have the RAMS reg’d field reports in the
file and now also the nonfilmable items list before you give
me the file to sign off. Also the PGP II files should have
public notice quality plans. We have to be able to do
compliance inspections, etc on these just as we would for an
IP. Reduced plans are not allowed, we mugt have correct
scale. Its not the margins and format that’s important, its
the information and clarity.
Real Estate has asked that we have each Branch specify one
person only to use the fullsize plan copier. Mia has been
designated. We should not normally be copying full size
plans to provide to the agencies., Complete sets should be
provided by the applicant. If Pm‘s want to make 8x11 copies
of the fullsize plans, they are taking on the responsiblity
from the agent of making sure they are acceptable. My
suggestion is that when you request the SHPO letter you also
request PN quality plans. The truly small projects are now
Cat I and as an application is not reguired, there are no
plan requirements.

Monica-I’'m getting lousy plans as agents try to rush thru PGP

projects. I’d prefer to make 8x11 plans (PN guality)
required in the PGP text.

plan:

—r



DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELO ROAD
WALTHAM. MASSACHUSETTS 02254-0149

HEPLY T3
ATTENTION {2F

August 5, 1994

Regulatory Division
CENED-OD-R~1993-01040

Congervation Law Foundation
Attn: Eleanor M. Dorsey

Grace I. Perez
62 Summer Street Room 2006
Boston, Massachusetts $62110-1008

Dear Ms. Dorsey and Ms. Perez:

This is to acknowledge your letter concerning proposed changes
to the Massachusetts Programmatic General Permit (PGP). I
sincerely apologize for the delay in acknowledging receipt of your
comments. We have agreed with the Massachusetts DEP to delay
implementation of the revised PGP to more closely coincide with
implementation of their revised 401 requlations. This has given
us more time to complete our evaluation of the revisions. We
currently anticipate reissuing the PGP this fall with an effective
date that closely corresponds to the DEP's effective date for 401
regulations.

We thank you for taking the time to express your opinion on
the proposed changes. Your letter has been made part of the
official file and your views, along with all other comments
received, will be carefully weighed in determining what action is
in the best public interest.

If you have any questions about the status of the PGP, or
wish to discuss any element of the PGP and the proposed revisions,
do not hesitate to contact me at (617) 647-8862.

Sincerely,
3=
—
Monica J. Stillman ?t{\

Senior Proiject Manager
Regulatory Division



DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELC ROAD
WALTHAM, MASSACHUSETTS 02254-9149

AEPLY T3
ETTINTION OF

August 5, 1994

Regulatory Division
CENED-OD-R-1993~01040

Coastal Advocacy Network

Attn: Mason Weinrich, Chair
c/o Massachusetts Bays Program
100 Cambridge Street Room 2006
Boston, Massachusetts 02202

Dear Mr. Weinrich:

This is to acknowledge your letter concerning proposed changes
to the Massachusetts Programmatic General Permit (PGP). I
sincerely apologize for the delay in acknowledging receipt of your
comments. We have agreed with the Massachusetts DEP to delay
implementation of the revised PGP to more c¢losely coincide with
implementation of their revised 401 regulations. This has given
us more time to complete our evaluation of the revisions. We
currently anticipate reissuing the PGP this fall with an effective
date that closely corresponds to the DEP's effective date for 401
regulations.

We thank you for taking the time to express your opinion on
the proposed changes. Your letter has been made part of the
official file and your views, along with all other comments
received, will be carefully weighed in determining what action is
in the best public interest.

If you have any guestions about the status of the PGP, or
wish to discuss any element of the PGP and the proposed revisions,
do not hesitate to contact me at (617) 647-8862.

Sincerely,

| g
Monica J. Stillman o
Senior Project Manager '?W\

Regulatory Division



DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELO ROAD
WALTHAM, MASSACHUSETTS 62254-9149

REFLY 703
ATTENTION OF

August 5, 1994

Regulatory Division
CENED-OD-R-1993-01040

Commonwealth of Massachusetts
Aeronautics Commission
Attn: Stephen R. Muench
Armand J. Dufresne
10 Park Plaza Room 6620
Boston, Massachusetts 02116~3966

Dear Mr. Muench and Mr. Dufresne:

This is to acknowledge your letter concerning proposed changes
to the Massachusetts Programmatic General Permit (PGP). I
sincerely apologize for the delay in acknowledging receipt of your
comments. We have agreed with the Massachusetts DEP to delay
implementation of the revised PGP to more closely coincide with
implementation of their revised 401 regulations. This has given
us more time to complete our evaluation of the revisions. We
currently anticipate reissuing the PGP this fall with an effective
date that closely corresponds to the DEP's effective date for 401
regulations.

We thank you for taking the time to express your opinion on
the proposed changes. Your letter has been made part of the
official file and your views, along with all other comments
received, will be carefully weighed in determining what action is
in the best public interest. 1 have also received copies of the
GEIR prepared for airport tree clearing projects and am currently
reviewing that document and your comments.

1f you have any questions about the status of the PGP do not
hesitate to contact me at (617) 647-8862.

Sincerely, S

s

P

Monica J. Stillman
Senior Project Manager
Regulatory Division



DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELO ROAD
WALTHAM, MASSACHUSETTS 02254-9149

ALPLY 143
ATTENTION 137

August 5, 1994

Regulatory Division
CENED-OD-R~1993-01040

Save the Harbor Save the Bay

Attn: Jodi Sugerman, Policy Director
25 West Street

Boston, Massachusetts 02111

Dear Ms. Sugerman:

This is to acknowledge your letter concerning proposed changes
to the Massachusetts Programmatic General Permit (PGP). I
sincerely apologize for the delay in acknowledging receipt of your
comments. We have agreed with the Massachusetts DEP to delay
implementation of the revised PGP to more closely coincide with
implementation of their revised 401 regulations. This has given
us more time to complete our evaluation of the revisions. We
currently anticipate reissuing the PGP this fall with an effective
date that closely corresponds to the DEP's effective date for 401
regulations. :

We thank you for taking the time to express your opinion on
the proposed changes. Your letter has been made part of the
official file and your views, along with all other comments
received, will be carefully weighed in determining what action is
in the best public interest.

If you have any gquestions about the status of the PGP, or
wish to discuss any element of the PGP and the proposed revisions,
do not hesitate to contact me at (617) 647-8862.

Sincerely,
3=
P

Monica J. Stillman
Senior Project Manager
Regulatory Division



The Commuonfoealth of Massachusetts mscrons oice

(617) $73-8881

AERONAUTICS COMMISSION FACSIMILE
10 Park Plaza, Room 6620 (617) 9735589
Boston, Massachusetts 02116-3966

CHAIRMAN
SHERMAN W, "WHP™ SALTMARSH, TR

VICE CHARMAN
JAMES M. SLATTERY

COMMISSIONER S

HENRY J. CROUSE
July 14, 1994 JAMES C. FULLERTON

WILLIAM “T" THOMPSON
.S, Army Corps of Engineers

Ms. Monica Stillman

Regulatory Division

424 Trapelo Road

Waltham, Massachusetts 02254-9149

RE: Vegetation Removal in Wetlands GEIR

Dear Ms. Sdiliman:

As Iuck would have it, I found the very last copy of Volume 2 of the GEIR 5o | have
enclosed it along with Volame 1,

i think you will agree with me that from a sound environmental planning perspective, the
GEIR specifies state of the art methodology and procedure.

1 thank you for giving my comments due consideration and | hope that your reading the
GEIR will give us each some common ground upon which to continue discussion of these issues.

I look forward to meeting with you and your colleagues to discuss the Commission's
request to modify the PGP so that Massachusetts airports can come into compliance with the
FAA's safety regulations without undue delay,

Sincerely,

b1
—

JiL g 1eed



The Commontoealth of Massachusetts pmecrows osFice

(617 973-3381

AERONAUTICS COMMISSION FACSIMILE
10 Park Plaza, Room 6620 (617) 973-388%
Boston, Massachusetts 02116-3966
CHARMAN
SHERMAN W. "WHIP" SALTMARSH, JR.
VICE CHAIRMAN

JAMES M. SLATTERY

COMMISSIONERS
June 28, 1994 HENRY J. CROUSE
JAMES C. FULLERTON

U.5. Army Corps of Engineers WILLIAM "T" THOMPSON

Regulatory Division

424 Trapelo Road

Waltham, Massachusetts 02254-2149
Agen: Ms. Monica Stillman

RE: File # 1993-01040 Proposed Mass. PGP Amendments
Dear Ms. Stillman:

This letter is in support of the letter daced May 25, 1994 from Mr, Stephen R,
Muench, ihe Acting Executive Director of the Mass. Aeronautics Commission (MAC)
wherein he requasts that the airport tree clearing Iimited projeces {) be recommended for
placement in the Category I - Screening permi¢ program.

| am a consulting environmental planner with the MAC responsible for
implementing its vegetation management program for public use airports. During my
involvement In chis important project | have had the opportunity to discuss these types of
projects with several knowledgeable and concerned parties, including Stephen Muench of
MAC, Deborah Hadden of CDM (the project manager for cthe GEIR project), Bob
Golledge of DEP, and Laurie Cullen of Massport. These are all responsible professionals
who share a deep concern for the sometimes competing interests of public safety and our
natural environment. My association with their thoughtful perspectives on the subject
has led me to conclude che following:

The tree clearing in wetlands limited projects should be placed in the Category 1
permit class wherein they would not require review by the Coros. Although this
recommendation may appear "radical” at firse glance, | assure you i¢ is not,

These projects are clearly motivated by concern for the public safety, and timely
implementation of these projects could avoid potential emergencies not unlike the dam
safety and hazardous materials limited projects. However, unlike the dam safety or
harardous materials limited projects, the tree clearing limited projects must be conducted
under the strict guidelines of a GEIR! approved by the Secretary of Environmental Affairs
{EQEA) which outlines in exhaustive detail a comprehensive planning program assuring
the highest possible degree of environmental safety when strictly followed.

Eirst, and for obvious reasons, the problem of vegetation penetrating critical airspace
is a public safety problem, both for the persons on the afrcraft itself and for those on

1 Final Generic Environmental impact Report {GEIR) for Vegetation Removal in Wetlands ar Public Use Airparrs, EQEA
No. 8978, by Camp Dresser 81 McKee, Inc., Cambridge, MA for the Massachusetts Arronautics Commission and
Massachusects Pore Authority, 1993,

Juy 20184



the ground who could potendally be impacted. In your May 3rd Public Notice, the
rationale behind recommending the placement of the dam safety and cleanup of oil
and/or hazardous materials limited projects fn Category 1 is clearly public safety. The
Notice states in part, "The basis for this recommendation is that these types of
projects warrant a quick response from the Corps for safety concerns.” The Notice
goes on to say that the DEM dam safety program, "...seeks to identify dam safety
problems before they pose an emergency situation.”, and the hazardous material clean
up program, “...ties into the DEP regulations.....where there is a significant risk to
health, safety, public welfare or the environment.”

33 CFR 320.1 (a) states, in part, "As a result of several new laws and judicial
decisions, the program has evolved to one involving the consideration of the full
pub!ic interest by balancing the favorable impacts against the detrimental impacts.
This is known as the 'public interest review’.”, and 33 CFR 320.4 (a) further
supports a balancing of those interests, and goes on to define chem as including
“safety"” and "the needs and welfare of the people.”

Consider further, that a principal element in EOEA and DEPs decision process to
reqquire and participate in the GEIR process, Is the fact that without the regulatory
change prompted by the GEIR, the Mass. Aeronautics Commission was forced to seek
waivers from the Mass. Wetlands Protection Act (the Act) in a majoricy of its tree
clearing projects. Since a criteria for obtaining a waiver is the provision of,
"...evidence that an overriding public interest is associated with the project...”, it
became clear that EQEA would need to either provide the waivers or participate in
the continuation (through [egitimate regulatory delays) of a serious public safety
problem. Since public safety is an "overriding public interest” the agencies sought
and achieved a reasonable resolution through the GEIR process which provides
adequate safety for both the environment and the public.

It is the position of the MAC and the FAA that safety at airports is an "overriding
public interest” and obstructions to certain critical airspace creates a sitvation which
requires "a quick response from the Corps for safety concerns™: poses "a significant
risk to public safety™; and should be rectified before they "pose an emergency
situation™.

The rationale applied to justify the placement of these ocher limited projects into
Category Il is reasonably and undeniably applicable to the tree clearing limited
projects.

Second, the GEIR does incorporate the latest scientific thinking and planning
procedures on minimizing the effects of these types of projects on the environment.
Consequently, all projects which adhere strictly to the recommendations of the GEIR
are deservedly considered to have produced plans which are comprehensive and the
most effective in their ability to protect wetland resources and minimize untoward
impacts.

The Secretary of Environmental Affairs as well as the Department of Environmental
Protection have given their approval of the processes and procedures outlined in the
GEIR because they do represent the "state of the art” with regard to thelr
consideration of the environment, Given this, what more would an additional review
produce? It simply does not seem reasonable that an additional review of a limited
project plan would prove productive from either an environmental assessment or
mitigation perspective,
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Approval of the “limited project” provision does not reduce the scope or
comprehensiveness of a project’s environmental review. It merely anthorizes the focal
conservation comunission to permit such an activicy after it has been satisfied that afl
environmental concerns have been fuily addressed and all feasible mitigation measures
will be taken. It is not unreasonable to conclude that additional review of such a
project will most likely be limited to producing redundancy,

1t was recommended to me that a maximum project area "threshold" be
established as part of a proposed permit category change. After considerable thought, |
do not feel that such a "threshold” would serve any useful purpese from an
environmental impact perspective mainly because the size of a project cannot be directly
corpelated to its potential environmental impacts. For example: The removal of 7 acres
of trees in a 10 acre red maple swamp will clearly have a more significant impact on the
eavironment, including wiidlife habitat functions and values, than the removal of 7 acres
of trees in a 200 acre red maple swamp. Although the establishment of an upper
"threshold" limit would appear to add protection, it clearly would not serve such a
purpose well,

In addition, the GEIR was purposefully evaluated using the assumption that cthe
maximum potential amount of wetlands at airports would be impacted by these projects,
But, it is commonly and reasonably felt that the potential amount of wetlands to be
actually affected by these projects will be significantly less than the GEIR assumed, The
methodologies and procedures outlined in the GEIR were directly related to this
assumption, hence cthe inclusion of the extensive alternatives analyses required. If only a
few acres of wetlands across the state had been assumed, it would have been unlikely thate
such extensive mitigation measures would have been prescribed. This being the case
then, the GEIR requirements are clearly based on the maximum poteniial environmental
impacts, and the introduction of a "threshold™ requirement would no¢ produce
environmental benefit

Lastly, the taxpayer is absorbing the high cost of permitdng these projects and
where further review may not yield any further benefit beyond that which is gained from
the initial planning performed under the guidance of the GEIR, why further burden the
taxpayer with the additional expense?

The problem of vegetation penetrating critical airspace also represents a serious
potential economic detriment to the airport, the local, regional and state economies.
When any nacural or man-made object penetrates certain critical airspace, the safety of
that alrspace is compromised. Since FAA and MAC rules require that certain critical
afrspace remain free of obstructions, for obvious reasons, afrspace which is obstructed is
in violation of these rules. The consequences to this can be onerous at best and
catastrophic at worst,

Many of the airports in need of ¢tree clearing projects are owned and operated by
local cities, towns or a county governmental unit. In all these cases, they rely heavily on
MAC and FAA funding for their safecy, maintenance and capital improvement needs.
This funding is in jeopardy as long as the airport violates the no-obstruction rules. It is
common knowledge that the finances of most Massachusetts cities and towns are severely
stressed, and without FAA and MAC fands many airports cannot afford to pay for their
own maintenance or improvements. In effect, they could be "put out of business”,
Without belaboring the point, such a situation could have serious implications for the
health of the local, regional and state economies.
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For all these reasons, | urge you to consider placing the tree clearing in wetlands
limited project in the Category | Permit category. It is my sincere belief that such an
action would not be detrimental to the environment, but beneficial to the public safety
and responsive to the taxpayer.

1 would be pleased to meet and discuss my perspectives on these issues at your
invitation. Should you desire any further information or assistance with this matter,
please feel free to call upon me at 617-973-8890.

Sincerely,

ental Planner

cc: Stephen R. Muench, Acting Executive Director
Karen Kirk Adams, ACOE
Laurie Cullen, Massport
Deborah Hadden, CDM
Robert Golledge, DEP
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COASTAL ADVOCACY NETWORK

¢/o Massachusetts Bays Program, 100 Cambridge Street, Room 2006,
Boston, MA (02202, phone: 1-800-447-BAYS, fax:(617) 727-2754

June 21, 1994

Monica J. Stillman

US. Army Corps of Engineers
New England Division

424 Trapelo Road

Waltham, MA 02254.9149

RE: File No. 1993-01040 - Modifications to Mass. Programmatic General Permit
Dear Ms. Stillman,

The Coastal Advocacy Network {"Network™) consists of local and regional environmental advocacy
and educational organizations from the communities surrounding the Massachusetts and Cape Cod
Bays. The Network is dedicated to the protection and restoration of matine and coastal resources
and achieves its advocacy posttions through a consensus process.

We are writing to you with respect to the changes proposed to the Massachusetts Programmatic
General Permit (PGP). We realize that the formal comment period for the proposed modifications
to the PGP ended on June 1. Unfortunately, the Network only became aware of the proposed
changes after the deadline had passed. We hope that you will still take our comments into
consideration.

We believe the proposal to alter the way dredging projects are viewed under the PGP has
the potential for serious negative environmental impact to Massachusetts and Cape Cod
Bays. We believe this potential threat merits close examination by the Corps of Engineers ("Corps")
and appropriate changes to the plans prior to finalizing the new PGP. We are, therefore, submitting
the following comments.

Under the present PCP, any dredging project involving open water disposal or affecting speciz!
aquatic sites falls into Category III, ie. an individual permit review is required. The proposed
modifications would allow new dredging projects up to 10,000 cubic yards and all maintenance
dredging to forego the currently mandated public notice and comment process. In addition, they
would also allow ocean disposal, as long as the Corps and the EPA have determined the suitability
of the material for open ocean disposal. We do not believe that the disposal of large quantities of
materials, some of which will contain elevated levels of contaminants, constitutes "minimal-impact”
work,” as stated in the Corps’ public notice.

The Network is particularly troubled by the focus on the Massachusetts Bay Disposal Site (MBDS)
for disposing of large quantities of maintenance-dredged materials that will not "see the light of day”
as part of a public comment process. The MBDS is adjacent to Stellwagen Bank, the nation’s newest
marine sanctuary, an area not only rich in marine life, but also vitally important to the region’s
fishermen. The possibility of diminishing the levels of public participation and oversight in disposing

The views of the Coastal Advocsey Network 46 not necessneily represest thoce of the Mussachusetis Bays Program.
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of dredged materials at the MBDS by the use of the proposed PGP is fundamentally worrisome.

As you may be aware, the designation of the MBDS was not without public controversy. Other
projects, such as the planned Boston Harbor Navigation Improvement project (BHNIP) and the
construction of the MWRA outfall pipe have increased the public’s concern over the role of the
MBDS and the health of Massachusetts and Cape Cod Bays. According to the Corps’ own August
1993 press release, the PGP is meant for "minor, noncontroversial work." Clearly, any work involving
disposal at the MBDS does not fall into this category.

According to Section 104 of the Marine Protection, Research and Sanctuaries Act (MPRSA), all
information connected with a permit for ocean disposal, including general permits, must be made
available to the public as a matter of public record. If there is no public notice, this aspect of the
MPRSA will essentially be circumvented.

We are not swayed by arguments that only "clean matenal” would be included under the PGP. The
determination of "suitability” is not, at present, an exact science. 1t is possible for contaminants that
do not result in acate toxicity to bivaccumulate, increasing in concentration as they make their way
up the marine food web and resulting in significant mortality and/or affecting human health. Yet,
because of differences in interpretation and other factors, these sediments may be labelled "suitable”
for ocean disposal. The fact is that "suitable” does not necessarily mean "clean.” The cumulative
effects of large volumes of unclean material poses a threat to the marine ecosystem, Stellwagen
Marine Sanctuary, and, ultimately, to public health.

In Boston Harbor alone, most of the 6.1 million cubic yards of materials to be maintenance-dredged
from the Main Ship Channel and tributary channels over the next 50 years will be composed of silts
which are likely to be contaminated. This fact increases the likelihood that large quantities of
maintenance material with elevated levels of contaminants will fall into the gray area of suitability
determination and potentially be disposed of at the MBDS and other ocean sites.

Public confidence regarding agency decisions about these materials cannot be maintained without
public notice of each maintenance and new dredging project involving open water disposal, despite
the delay such notice and review would require. In order to protect our marine and coastal
resources, it is our view that any revisions to the PGP should be aimed at making it more, not less,
difficult to dispose of sediments containing toxics in the open ocean.

Thank you very much for your attention to this matter.

Sincerely,

Mason Weinrich, Chair

Coastal Advocacy Network
Coastal Advocacy Network
Stephan Nofield, Bays Legal Fund

Russell DeConti, Center for Coastal Studies

Mason Weinrich, Cetacean Research Unit
Bob Loring, Clean Water Action



Mark Rasmussen, Coalition for Buzzards Bay

Peter Sheliey, Conservation Law Foundation

Dave Wiley, International Wildlife Coalition

Roger Stern, Massachusetts Bay Marine Studies Consortium
Robert Murray, Massachusetts Toxics Campaign

Rabert Buchsbaum, Massachusctts Audubon Society
Priscilla Chapman, New England Sierra Club

Mettie Whipple, Plymouth First

Mary Loebig, Stop The Outfall Pipe

Jodi Sugerman, Save the Harbor/Save the Bay



Save the Harbor
Save the Bay

Founded 1986

BOARD OF DIRECTORS

BETH NICHOLSON
Chairperson

June 13, 1994
BETSY JOHNSON
Prasident

Monica J. Stillman

roamon  U.S. Army Corps of Engineers
New England Division

24 Trapelo Road

PETER SHELLEY, ES%.

Treasurar/Cierk Waltham, MA 02254-9149
Nancy aNDERSON RE:  File No. 1993-01040 - Modifications to Massachusetts General Permit

RICHDELANEY  Dear Ms. Stillman:
JORN DINGA Save the Harbor/Save the Bay is a citizen-based non-profit organization dedicated to the
protection and promotion of Boston Harbor and Massachusetts Bay. I am writing to you in
regards to proposed changes to the Massachusetts Programmatic General Permit (PGP). 1
realize that the formal comment period for the proposed changes ended June 1.
Unfortunately, Save the Harbor/Save the Bay has only just been made aware of the
proposed changes. We are, however, very concerned about the potential serious
environmental impacts the modifications would have on Boston Harbor and Massachusetts
Bay.

JAMIE FINOLAY
PAUL FOSTER
SHEILA LYNCH

ROBERT SPENCER

wannerre renmy Under the present PGP, any dredging project involving open water disgosa{ or affecting
special aquatic sites falls into Category III, i.e. an individual permit review 1s required.

wrcevee | Proposed modifications would allow new dredging projects up to 10,000 cubic yards and
all maintenance dredging to forego the currently mandated public notice and comment
process and allow ocean disposal (as long as the Corps and the EPA deem the sediments as

HONORARY DIREGI{®e) at the Massachusetts Bay Disposal Site (MBDS).

PAUL GARRITY, ESQ, . . . .

Honorary chaiperson The MBS is adjacent to the Stellwagen Bank National Marine Sanctuary, one of the most

wiLLiam 5. coLoe HEOTTant natural resources in Massachusetts Bay. We are completely opposed to the
disposal of large quantities of maintenance-dredged materials at the MBDS without any

IAN MENZIES public participation and oversight. Further, we are not swayed by arguments that only
"clean material" would be included under the PGP. Suitable does not necessarily mean

STAFF clean. Sediments laced with minor amounts of contaminates which do not cause significant
mortality may be considered "suitable” for ocean disposal, especially if there is no public

BucE SEoman - monitoring of the characterization process. These contaminates can bioaccumulate to
increasing concentrations as they move up the food web. In addition, there are many

A Gianeer Questions about how different contaminates react with one another. The cumulative effect
of large volumes of material, even slightly contaminated, can ultimately pose serious threats

Forey Dot&N. to the marine ecosystem, Stellwagen Bank National Marine Sanctuary, and the public
health.

25 WesT STREET » BosToN. MA 02111 - PHLNE (6171451-2860 + Fax (6171451-0496
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To protect our marine resource, we feel that any revisions to the PGP should be aimed at
making it more, not less, difficult to to dispose of sediments in the open ocean.

Thank you for the opportunity to make these comments beyond the formal deadline.
Sincerely,

Jodi Sugerman
Policy Director



ST oo, UNITED STATES DEPARTMENT OF COMMERCE

§ W National Oceanic and Atmospheric Administration
* * NATIONAL MARINE FISHERIES SERVICE

NORTHEAST REGION
%’thﬁf Ong Blackburn Drive

Gloucester, MA 1830

June 6, 1994

William F. Lawless

Chief, Regulatory Division
U.5. Army Corps of Engineers
424 Trapelo Road

Waltham, MA (02254-95149

Dear Mr. Lawless:

This is in reference to the Corps' proposgal to revige andg reissue
the Massachusetts Programmatic General Permit (PGP} for minimal
impact projects in Massachusetts, as described in Public Notice
#1993-01040 dated May 3, 1994. We offer the following comments
on the proposed modifications, as well as other aspects of the
PGP,

Proposed Modifications to the PGP

{(a} Bank Stabilization in Tidal and Navigable Waters. We have no
obijection to allowing the repair of existing, currently
serviceable seawalls, bulkheads, revetments, and cther bank
stabilization structures under the non-reporting Category I. We
agree that such projects should qualify for the PGP provided
there is no expansion in size and nc change in use.

New ccastal armoring and bank gtabilization projects have the
potential to cause extensive environmental impacts, including
both habitat loss in the foctprint of f£ill and sedimentation
and/or erogion problems in surrounding areas. Therefore, we
believe thege proiects should fall under Category III and should
be authorized only through individual permits.

We would have no chjection to including under Category II1 the
replacement of previocusly-authorized but non-serviceable bank
stabilization projects under 1 acre in size. This would be
consistent with the treatment of other previocusly-authorized
structures or f£ill undexr the PGP, and would allow such projects
to be scresned to confirm that they entail only minimal impacts.

(b} Dredging with Open-Water Disposal. We recommend that
dredging projects with open-water digposal continue to be
authorized by individual permit only. Although the Corps and the
federal resource agencies have recently implemented new technical
cocrdination procedures for ocean disposal prcjects, we remain
concerned that sufficient mechanisms are not in place to ingure
that these proijects will result in only minimal impacts. OQur
concerns include verifying that maintenance dredging is, in fact

P ol
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"maintenance”; conducting adequate resource assessments for both
maintenance and new dredging sites; confirming that alternatives
to ocean disposal have bzen thoroughly evaluated; and reaching
agreement among all parties (including NMFS and the Stellwagen
Bank National Marine Sanctuary) that materials are suitable for
ocean dispogal.

{¢) Beach Nourishment. We do not object to including under the
PGF maintenance dredging projects of less than 1000 c.y. with
disposal of sultable material through beach nourishment.

However, we recommend screening such projects under Category 1T
rather than authorizing them under the non-reporting Category 1.
These types of projects regquire at least an initial review by
NMFS and the other federal agencies to verify that proposed
disposal sites are appropriate for beach nourishment and that the
dredged materialg are suitable for this purpose.

{d) Time of Year Restrictioms. We recommend maintaining the
current seasonal restriction in Condition 17 of the PGP.

{e) Dam Safety / Hazardous Materials (Clean-up. We have no
objection to allowing these Massachusetts Wetlands Protection Act
*Limited Projects" to be authorized under Category IT.

{£) Activities Asgociated with BEnforcement Actionms. We support
adding a condition to clarify that the PGP applies to single and
complete projects only, particularly for pending Corps
enforcement cases. We recommend defining in this condition what
types of activities are considered to be "assoclated" with an
ongoing enforcement action (e.g., same applicant, same property,
or aome cother test?).

Additional Suggesgtions for the PGP

We recommend adding the feollowing condition to the PGP:
"Seasonal Floats. Seasonal floats and other structures
shall be stored on uplands above the mean high water line.”

This type of condition has been included in previous general

permitg and Letters of Permission. We believe such language is

necegsary to discourage applicants from gtoring floats on salt
marshes and other valuable aquatic habitats.

In Condition 8, we suggest the following language for the first

gsentence:
"No activity may be authorized under this general permit
which may affect a threatened or endangered species or
gpecies proposed for such designaticon... or which would
regult in any other vicolation of Section 9 of the ESA
protecting threatened and endangered sgpeciee of plants and
animals.”

This change more accurately reflects the "may affect™ (as opposed

to "likely to jeopardize"} threshold for Endangered Species Act

2



Section 7 consultations under 508 CFR Part 402. It alsc clarifies
the types of effects to listed species which would not be
authorized by the PGP.

In the Definition of Categories Table, the Corps proposes to
authorize under Category II up to one acre of temporary salt
marsh £ill or excavaticon and backfill. Such disturbances in salt
marshes, even on a temporary basis, can have long term adverse
effects on marsh eccology. The placement of £ill material can
compact salt marsh peat, permanently altering the hydrology and
vegetative composition of the marsh, Such impacts would clearly
pexceed the "minimal impact” standard for authorization under the
PGP, and we would routinely recommend individual permit review
for such projects. Therefore, we recommend that you omit this
item from the PGP entirely. Alternatively, 1f the Corps sees an
advantage to handling special purpose projects {e.g., limited
pipeline or cable crossings of salt marshes) through the
gcreening process, we recommend that you develop {(in consultation
with the federal rescurce agencies) a more narrowly defined
threshold for screening such projects.

In the description of Category I dredging in the Definition of
Categories table, we recommend changing the text to read

... 1limited to dredging and disposal operations conducted between
Nov. 1 and Jan. 15 in any yvear."

We recommend changing the description of Category I moorings in
the Definition of Categories table as follows:
"Private, non-commercial, non-rental, single boat meorings,
not associated with any boating facility, not positicned
over vegetated shallows (5), and located in water of
sufficient depth to ensure that moored vessels do not rest
on the bottom at low tide.”
Although enforcement of the vegetated shallows condition may be
difficult, this provision would serve as a deterrent for
applicants who might cotherwise locate moorings in eelgrass beds.
The provision for sufficient water depth would address situations
{more common on the North Shore than on Cape Ceod) where moorings
are placed in extremely shallow water and beoats abrade the bottom
at low tide.

Piers and floats located adjacent to (but not necessarily over)
eelgrass beds often lead to indirect resource impacts due to
boating activity and shading. Therefore, we recommend changing
the description of Category I piers and floats by using the words
"not positioned within 50 feet of vegetated shallows! instead of
‘not positioned over vegetated shallows".

We recommend deleting the words Yor £111" from the "fish and
wildlife harvesting structures" condition in the Definitcion of
Categories table {last page, Category I). This provision is
intended to c¢larify that deployment of lobster traps, crab pots,

3



and similar devices 1s allowed in the non-reporting category.
However, we cannot envigion a situation where f£ill would be
required for normal fishing operations. We recowmend handling
any necessary f£ill for such projects under other appropriate
provisions of the PGP.

Thank vyou for the opportunity to comment on the preoposed PGP, If
you have any questions, please contact Jonathan Kurland at
508/281-9204.

Slncerely; f

5

j !
ris M&nk&éﬁ

Acting Chief, Habitat and
Protected Resources Divisgion

Vs
/

co: Doug Thompsen - EPA
Vern Lang - USFWS
MA (ZM
MA DMF



LF Conservation Law Foundation

June 1, 1994

Menica J. S8tillman

U.8. Arnmy Corpsg of Engineers
New England Divigion

424 Trapelo Road

Waltham, MA (2254-81435

EE: File No. 1993-01040 - Modifications to Mass. Programmatic
General Permit

Dear Ma. Stillman:

We are writing to you with respect to the changes proposed
to the Massachusetts Programmatic General Permit (PGP} as part of
the reissuance process.

The Conservation Law Foundation obijects to the proposal to
allow new dredging proijects up to 10,000 cubic vards and all
maintenance dredging te forego the currently mandated public
notice and comment process and to allow ocean disposal, as long
as the Corps of Engineers ("Corps®") and the EPA have determined
the sultability of the material for open ocean digposal, We do
not believe that the disposal of large guantities of materials,
gome of which will contain elevated levels of contaminants,
constitutes *minimal-impact work.d

We are particularly troubled by the focus on the
Massachusetts Bay Disposal Site {MBDZ) for disposing of large
quantities of maintenance-dredged materials that will not "gee
the light of day" as vart of a public comwment process. The MBDS
ig adjacent to Stellwagen Bank, the nation’s newest marine
ganctuary, an area not only rich in marine life, but also vitally
important to the state’s fishermen. The pogsibility of
diminishing the levels of public participation and oversight in
disposing of dredged waterials at the MBDS is a fundamentally
WOoTrrisome one. :

o T2

W Headdgiarters: 82 Summer Bogton, Massachusetts 02110-1008 » (6173 350-0890 - FAX (§17) 380-4030
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Conservation Law Foundation |

As vou may be aware, the designation cf the MBDS was not
without public controversy. Other projects such as the planned
Boston Harbor Navigation Improvement Project (BHNIP} and the
construction of the MWRA outfall pipe have increaged the public’s
concern over the role of the MBDE and the health of Massachusetts
Bay. The public must be kept aware of all projects that could
have an impact on our marine resources -- certainly the disposal
.0f large quantities of dredged materials is one of these.

According to Section 104 of the Marine Protecticon, Hesearch
and Sanctuaries Act (MPRSA), all information connected with a
permit for ocean disposal, including general permits, must be
made available to the public as a matter of public record. If
there is no public ncotice, this aspect of the MPRSA will
egsentially be circumvented.

We are not swayed by arguments that only "clean material”
would be included under the PGP. The determination of
"guitability" is not at present an exact science. It is possible
for contaminantg that do not.result in significant mortality to
bicaccumulate, increasing in concentration as they make their way
up the marine food web. Yet because of differences in
interpretation and other factors, these sediments may be labelled
"gultable® for ocean disposal. The fact is that "suitable' does
not necesgarily mean "clean.® The cumulative effects of large
volumes of unclsan material poses a threat to the marine
ecosystenm, Stellwagen Marine Sanctuary, and, ultimately, to
public health.

Although the Corps has stated that lesg than 5% of annual
nationwide dredging is unsuitable for unconfined ccean disposal,
in Massachusetts, a much larger percentage is contaminated.
Nearly one third <©f the veolume to be dredged in the BHNIP are
contaminated silts. Most of the 4.4 million cubklc vards of
maintenance dredged materials expected in Boston Harbor over the
next 50 years will be composed of silts and are likely to be
contaminated. This fact increases the likelihood that large
gquantities c¢f maintenance material with elevated levels of
contaminants will fall into the gray area of the suitability
determination and risk being disposed of at the MBDS and other
ocean sites. Public confidence regarding agency decisions about
these materialg cannot be maintained without public noctice of
each maintenance dredging project,

€ prinTED ON RECYCLED PAPER



Conservation Law Foundation

Finally, we do not see a sufficient emphasis on "beneficial
use" in the PGP. If dredged materials are indeed "clean," they
should be reserved for beneficial use wherever possible. Any
revisions to the PGP ghould e aimed at making it more, not less,
difficult to dispose of sediments in the open ocean.

Thank vyou very much for your attention to this matter.

gincerely,
N
/& =~y 7 LA "“
M {n:/é‘@(ﬂ&t ’//}Zé &6+
Brace I. Perez Eleanor M. Doraeyéﬁrw

Scieﬁce Fellow Staff Scientist

;
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June 1, 19384

William F. Lawless

Chief, Regulatory Division
U.8. Army Corps of Engineers
424 Trapelo Road

Waltham, MA 02254-9149

Dear Mr. Lawlesa:

Thims is in reference to the Corps' proposal to revise and relgsue
the Massachusetts Programmatic General Permit (PGP) for minimal
impact projects in Massachusetts, as described in Public Notice
$1993-01040 dated May 3, 1994. We offer the following ccmments
on the proposed modifications, as well as other aspects of the
PGP,

Proposed Modificationg te the PGP

(a) Bank Stabllization in Tidazl and Navigable Waters. We have no
objecticn teo allowing the repalr of existing, currently bur CR@H¥
gerviceable seawalls, bulkheads, revetments, and other bank

gtabilization structures under the non-reporting Category I. We 0k

agree that such projects should qualify for the PGP provided *
there i8 no expansion in size and ne change in use,

Czm ax
New coaatal armoring and bank stabilization projects have the . o
potential to cause extensive environmental impacts, including )t
both habitat logs in the footprint c¢f £111 and sedimentaticn cduia

and/or erosion prokblems in surrounding areas. Therefore, we
believe these projects should fall under Category III and should
be authorized only through individual permits.

We would have no cobjection to including under Category II the
replacement of previcusly-authorized but non-gserviceable bank
stabllization projects under 1 acre in size. This would be
consistent with the treatment of other previously-authorized
structures or fill under the PGP, and would allow such projects
to be screened to confirm that they entail only minimal impacts.

(b) Dredging with Open-Water Digposal. We recommend that

dredging projects with open-water disposal continue to ke

authorized by individual permit only. Although the Corps and the

federal resource agencies have recently implemented new technical M&
cocordination procedures for ocean dispesal projects, we remain

concerned that sufficient mechanisms are not in place to insure C&awgé‘
that these projects will result in conly minimal impacts. Our

concerns include verifying that maintenance dredging is, in fact,
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"maintenance'; conducting adequate resource assessments for both
maintenance and new dredging sites; confirming that alternatives
to ocean disposal have been thoroughly evaluated; and reaching
agreement among all parties {including NMFS and the Stellwagen
Bank National Marine Sanctuary) that materials are suitable for
ocean dizposal.

{¢) Beach Nourishment. We do not object t¢ including under the

PGP maintenance dredging projects of less than 1000 c¢.y. with

disposal of suitable material through beach nourishment. AJb
However, we recommend screening such projects under Category II the .
rather than authorizing them under the non-reporting Category I. ““?
These types of projects require at least an initial review by j&&ﬂa&ﬂd.
NMFS and the other federal agencies to verify that proposed

disposal sites are appropriate for beach nourishment and that the

dredged materials are suitable for this purpocse.

(d) Timeé of Year Restrictions. We recommend maintaining the Mo ci ¢/
current seasonal restrictieon in Conditien 17 of the FGP. o Pé

(e) Dam Safety / Hazardous Materials Clean-up. We have no
objection to allowing these Massachugetts Wetlands Protection Act 1}3
"Limited Projects® to be authorized under Category II.

(f)} Activities Associated with Enforcement Acticns. We support % 1o P&l
adding a condition te clarify that the PGP applies te single and

complete precjects only, particularly for pending Corps

enforcement cases. We recommend defining in this condition what AkJCkaﬂ?ﬁ"
types of activities are considered to be "associated" with an Y,
cngoing enforcement action (e.g., same applicant, same property, o PH.

or some other test?).

Additional Suggestions for the PGP

We recommend adding the following condition to the PGP:

"Seasonal Floats. Seasonal fleoats and other structures

shall be stored on uplands above the mean high water line." gdded .
Thie type of condition has been included in previous general
permits and Letters of Permisgsion. We believe such language is
necessary to discourage applicants from storing floats on salt
marshes and cother valuable agquatic habitats.

In Condition 8, we suggest the following language for the first

sentence: C% . o0
"No activity may be authorized undexr this general permit ?Fﬁ
which may affect a threatened or endangered species or

species proposed for such designation..., or which would Vlpprchue.
result in any other violation of Section 8 of the ESA Umes: 'm
protecting threatened and endangered species of plants and ' ﬂ?
animals. " ollec+ "

This change more accurately reflects the "may affect" (as opposed -
to “likely to jeopardize") threshold for Endangered Species Act Aquir¢s @

3 !a‘olup'm-e
.944&6L¢%L$* -
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Section 7 consultations under 50 CFR Part 402, It also clarifies
the types of effects to listed species which would not be
authorized by the PGP,

In the Definition of Categories Table, the Corps proposes to '3&
authorize under Category II up to one acre of temporary salt

marsh fill or excavation and backfill. Such disturbances in galt tuhaﬂﬁé”
marshes, even on a temporary basis, can have long term adverse

effects on marsh ecclogy. The placement of fill material can AL .
compact salt marsh peat, permanently altering the hydrology and
vegetative composition of the marsh. Such impacts would clearly

exceed the "minimal impact" standard for authorization under the

PGP, and we would routinely recommend individual permit review

for such projecte. Therefore, we recommend that you omit this

item from the PGP entirely. Alternatively, if the Corps sees an
advantage to handling special purpose projects {e.g., limited

pipeline or cable crossings of salt marshes) through Che

screening process, we recommend that you develop (in consultation

with the federal resource agencies) a more narrowly defined

threshold for screening such projects.

In the description of Category I dredging in the Definition of o
Categories table, we recommend changing the text Lo read dad net
v, ..limited to dredging and disposal operations conducted between discuss \
Nov. 1 and Jan. 15 in any year." J
We recommend changing the description of Category I moorings in
the Definition of Categories takle as follows:

"Private, non-commercial, non-rental, single boat moorings,

not associated with anpy beoating facility, not positioned Cd?i wHé

over vegetated ghallowe (5}, and located in water of [ wd be oA

sufficient depth to epsure that moored vessels do not rest

on the bottom at low tide.” &zAMﬂAwﬂj
Although enforcement of the vegetated shallows condition may be 5
difficult, this provision would serve as a deterrent for lboges™ aﬁ‘
applicants who might otherwise locate moorings in eelgrass beds. wlggn,
The provision for sufficient water depth would address situations .
{more common on the North Shore than on Cape Cod) where moorings ugldﬁ}J
are placed in extremely shallow water and boats abrade the bottom fo
at low tide, task

fuokX
Piers and floats located adjacent to (but not necessarily over) ﬁgdbu o
ealgrass beds olten lead to indirect resource impacts due to sﬁjﬁwh ’
boating activity and shading. Therefore, we recommend changing
the description of Category I plers and floats by using the words
"not pogitioned within 50 feet of vegetated shallows* instead of d
"not peositiocned over vegetated shallows". N\\Lk:gp&wbi“&

‘ T {ppaa tark
We recommend deleting the wordas “"or fill" from the "fish and “‘iﬁd&} 50
wildlife harvesting structures® condition in the Definition of 4o oot

Categories table {last page, Category I). This provizion is lgmi** thw
intended to c¢larify that deployment of lobster traps, crab pots, e 1
3 wp et
r Dudes o "L
fe !Q / naltat by
durminians “W ple v CAENTR
cham diSErY Tasets
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and similar devices is allowed in the non-reporting category.
However, we cannot envision a situation where Fill would be
required for normal fishing operations. We recommend handling
any necessary f£ill for such projects under other appropriate
provisions of the BGP.

Thank you for the opportunity to comment on the proposed PGP. If
you have any questions, please contact Jonathan Kurland at
508/281-9204.

Sincerely,

Chris Mantzaris
Acting Chief, Habitat and
Protected Resources Division

cc:  Doug Thompson - EPA
Vern Lang - USFHS
MA CZM
MA DMF



COMNONWRALTE OF MABSACHUSETTS
EXRCUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS
DEPARTMENT OF ERVIROMMANTAL PROTECTION

OFFICE OF GENERAL COUNMBEL

g FACEINILS TEAMSNITTAL FORX 5

NUMBER OF PAGES INCLUDING COVER SEERT -2

8 SEOULD A FROBLEM OCCUR IN TRANSBMITTAL PLEASE CALL, |
i AT (517) 292-3568 [

¥ 70 SEND A FAX CALL (617) 338-BS11

B wano - 935 6393 CRO - (308) 792-7621 BOBA - 727-2754
§ WRO - (413) 784-1149 BERO - (308) 947-6357 NFD - 727 9665
g ATTY GEN. ~ 727-3251 CRIN. AG _

2R/1Ied RADTOTY NOLISOE / U0 esdl 17 oFTar JIG P 4 B T T N O



R Commorwealth of Massachusetts
AT} Bxacutive Office of Envionmental Affalrs
== Depariment of
LI Environmental Proteciion

June 1, 19894

Mg. Mcnica J. Stillman

U.8. Army Corps of Engineers
New England Divieion

424 Trapelo Road

Waltham, MA 02254-91485

Dear Ma., Stiliman:

The Department of Environmental Protecticn has reviewed
the Public Notice dated May 3, 1934 (File No: 1993-01040) on the
proposed reigsuance of the Massachusettsa Programmatic General
Permit (PGP). As you know, the Department supports reissuance of
the PGP and plans further discussions with the Corps on the
propoaed modifications later this month. In addition, the
Department is accepting public comment on its proposed 401 Water
Quality Certification regulations until June 20. Because of the
coordination of the PGP with the Department’s 401 program, as
well as its statutory authority to certify the PGP, the
Department expects to continue to actively participate in the
procesg of finalizing the PGP. The Department sppreciates the
willingness of the Corps to accept our comments while engaging in
discusoions of the PGP beyond the close of the formal comment
period.

The Department looks forward to the reissuance of the PGP
concurrent with the e¢ffectiva date of the revisad 401 regulations
this fall. The Department is committed to the success of the PGP
and welcomes the cpportunity to centinue this cooperative effort
by the federal and state environmental agencies, The PGP and the
401 program together represent our shared goal of simplifying the
permitting process while enhancing environmental protection.

Sincerely,

Wl O.

Pamela D, Harvaey

Acting Senior Deputy General
Counsel

PDH/de
cc: Carl Dlerker, Robert Golledge

One Wintor Street = Sowton, Massachusalis 02108 e FAX(817) 550-1048 « Telephone {(817) 29288500
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

¢ S REGION |
b, wﬂ,«"‘ J.F. KENNEDY FEDERAL BUILDING, BOSTON, MASSACHUSETTS 02203-2211
May3l, 1994

William F. Lawless, P.E.
Chief, Regulatory Directorate
U.S5. Army Corps of Engineers
New England Division

424 Trapelc Read

Waltham, MA 02254-9149

Re: Public Notice No. 1893-01040
Dear Mr. Lawless:

This letter is in response to a public notice dated May 3, 1994
concerning proposed modifications to the Massachusetts
Programmatic General Permit (MA PGP).

The EPA has the following objections to several of the proposed
modifications due to environmental and procedural concerns as
specifically discussed below.

{a) Bank Stabilization

We have no objection to allowing the repair cof coeoastal armoring
and navigable rivers bank stabilization in the non-reporting
category, Category I, however, we do oblject to allowing the
construction of new coastal armoring and navigable rivers bank
stabilization in the screening Category II. New coastal and
navigable rivers bank stabilization proliects should remain in
Category III. This would retain the customary individual federal
agency inspection of these projects in order to adeguately access
the potential for impacts to special aquatic sites.

New bank stabilization and coastal armoring projects in

general usually have assoclated impacts such as loss of inportant
habitat assoclated with riverine banks, loss of intertidal zones,
mudflats, and shellfish beds in the coastal environment, direct
or indirect damage to wetlands in both coastal and freshwater
environments and potential downstream or downdrift impacts in the
coastal environment. Because of the potential for adverse
impacts to important aguatic resources, these projects sheould
remain in Category III.

{b) _Dredging

EPA objects to the proposed modification of the MA PGP which
would eliminate issuing public notices for maintenance dredging
and new dredging up to 10,000 cubic yards at the Massachusetts
Bay Disposal Site ("MBDS").

PRINTER ON RECYOLED PAPER 2



In a letter dated July 10, 1993, EPA expressed concern with a
previous version of the MA PGP. EPA continues to oppose issuance
of a PGP for ocean dumping projiects less than 10,000 cuble yards
at the MBDS. (The Braintree Yacht Club and Perkin’s Marina
projects exemplify cases where volumes less than 10,000 cubic
yards may cause environmental harm.)

The designation of the Stellwagen Bank National Marine Sanctuary
{("NMS") has served to heighten public awareness, and therefore it
is reasonable to expect additional public interest and comment
letters on ocean disposal projects at the MBDS in the future.
Strong public interest and concern about EPA’s designation of the
MBDS also supports the view that the public will continue to be
interested in ocean dumping at the MBDS.

The Ceongressional hearings and studies concerning past use and
current conditions at the Industrial Waste Site, the designation
of Stellwagen Bank as a NMS, and the designation of MBDS have all
played a contributing rcle in heightening public awareness and
interest in use of the MBDS. While there may be less public
interest in smaller projects, through issuance of public notices
the government allows members of the public to determine whether
they wish to file comments on a particular project. Not even
issuing the public notices seems calculated to deprive the public
of that right.

We understand that EPA’s role in the process remains unchanged.
However, EPA together with the Corps, made several public
commitments during the designation of the MBDS that should be
upheld (see Section 5.2 of the DEIS and 4.2 of the FEIS).

The current practice of issuing public notices on ocean dumping
projects - regardless of their size -~ is consistent with § 104 of
the Marine Protection, Research, and Sanctuaries Act and EPA’s
ocean dumping regulations at 40 CFR §§ 225.2. EPA continues to
believe that we should involve and inform the public in our
regqulatory decision-making. &s a result, EPA does not support a
change toward less public disclosure.

{¢) Beach Nourishment

The proposed modification would allow beach nourishment with
suitable material, in conijunction with the dredging projects that
are defined under the non-reporting category {Category I). EPA
objects to this modification due to concerns that such proiects
would have the potential to cause direct or indirect adverse
impacts to eelgrass beds, other submerged agquatic vegetation,
salt marshes, and intertidal areas supporting shellfish or other
marine organisms., We do not believe it is appropriate to rely on
the applicant to determine if disposal would affect special
aguatic sites. These projects should remain in Category II so
that the federal resource agencies can screen the applications
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for aguatic rescource area impacts. Furthermore, it is important
for the federal agencies to review specific project grain size
and chemical data to determine suitability for beach nourishment
in any given project.

(&) Time-0f-Year Restrictions

EPA objects to elimination of the time of year restriction for
waterway crossings, in Condition 17. In order to protect
anadromous fish, and minimize aquatic impacts associated with
sedimentation and turbidity, stream crossing construction should
continue to be conducted during the low flow period July 1% to
October 1 whenever possible. The current procedure to screen
those preojects which cannot comply with this condition should be
retained in order to adequately protect waterways and their
agsoclated aguatic habitat values.

G. Manfredonia, Chief
Water Quality Branch

cer John Kurland, NMFS, Gloucester, MA
Yern Lang, USFWS, Concord, NH
Deerin Babb-Brott, MCZIM, Boston, MA
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The Commaontoealth of Massachusetts —

(617} 973-8881
AERONAUTICS COMMISSICN FACSIMILE

10 Park Plaza, Room 6620 (617) 5738889
Boston, Massachusetts 02116-3966

CHATRMAN
SHERMAN W. "WHIP" SALTMARSH, JR.

VICE CHATRMAN
JAMES M. SLATTERY

May 25, 1994 HENRY 1. CROUSE

JAMES C. FULLERTON
U.5. Army Corps of Engineers WILLIAM “T" THOMPSON
Regulatory Division
424 Trapelo Road
Waltham, Massachusetis 02254-%149

Actn: Ms. Monica Stiliman

RE: File # 1993-01040

Dear Ms. Stillman:

This letter is in response to the "Public Notice" issued by the Corps on May 3,
1994 wherein several changes to the Massachusetts Programmatic General Permit (PGP)
are proposed and public comment sought.

The Commission was suprised to find that the "limited project” provision for its
tree clearing projects in wetlands was not included as a proposed change to the PGP.
Currently afl tree clearing projects affecting one acre or more of weiland fall under
Category I, "Individual Permit Required”. It is the Commission's desire that these
limited projects be included under the Category Il, Screened PGP, category.

As vou know, the Massachusetts Aeronautics Commission, Massport, the
Massachusetts Department of Environmental Protection, and the Massachusetts Executive
Office of Environmental Affairs expended great effort and expense to study the issues
sutrounding these types of projects. The investigation is documented as the "Final
Generic Environmental Impact Report (GEIR) for Vegetation Removal in Wetlands at
Public Use Airports™, EQEA #8978, dated August 31, 1993, In part, the GEIR
documents what is generally felt to be an overestimate of the amount of wetland
resources to be potendally affected; prescribes administrative and scientific procedures to
evalnate the effects on resonrcs fonctions and values; outfines a comprehensive process of
selecting impact mitigation measures to lessen or eliminate any negative impact to the
resource; and outlines a framework for impact evaluation which tracks the success of the
various methods used so that fucure prolects may benefic from the experience. When
foltowed strictly the GEIR is a comprehensive planning tool which provides cthe highest
passibie level of protection to our natural resources.

The GEIR itself along with the "[imicted project” provisions of the Mass. Wetlands
Protection Act, 310 CMR 10.24(7¥c)¥5) and 310 CMR 10,53 (3}{n), requires project
planpers to follow rigourons guidelines in their evaluation of resources, tree clearing
methaods, impact mitigation measures, and resource evaluation techniques. These
requirements are intended to provide an uncompromising level of protection for our
natural resources and the public.



Including these projects in Category Il would in all cases provide to the Corps an
assurance that it would review each project individually for its responsiveness to the
regulacions, and to the needs of the natural environment,

Two other projects listed in the "Notice” are also new limited projeces under the
Wetlands Protection Act {(dam safety and c¢leanup of ofl and/or hazardous materials). In
each case the notice enumerates that public safety and health concerns are the primary
reasons for the nomination of these projects for Category 11. We concur that these types
of projects should be allowed to proceed before they become emergencies or constitute
serious public health threats,

In our case, a principal motivation behind the drafting of the GEIR and the
adoption of the new limited project provision is Public Safety. The rationale behind the
GEIR is instructive, "When the obstructing vegetation is located in wetlands, its removal
poses a two fold problem. Firs¢, from an ecological standpoint, vegetation removal can
impact the functions and values of wetland areas if conducted improperly. Second from a
regufatory standpoint, lengthy and costly environmental reviews continuing for up to 2
years are required for extensive vegetation removal in wetlands. A solution to this
problem is urgently needed chat will balance the need to ensure public safety at

Massachusetts airports with the peed to minimize ecological impacis to the state's
wetland resources.” {underlining is our own for emphasis). Strict adherence to the

procedures set forth in the GEIR assures that this noble objective will be consisiently
achieved,

Based upon this, the Commmnission respectfully requests that you include the tree
clearing in wetland's limited projects under the Category 11, S¢reening PGP program. In
so doing, the Corps will contribute to the lessening of the permitting burden on local
communities, and significantly enhance the public safety without sacrificing the highest
level of protection for the environment.

Mr. Armand Dufresne is 2 consulting environmental planner to the Commission
and he is available to assist in this matter in whatever manner you feel is appropriate.
This request is very important to the success of the Commission's goal to make all public
use airports safe while maintaining the integrity of their natural environments.

Sincerely,

A%l ¥ Phoied,

Muench
Acting Executive Director

ce: Karen Kirk Adams, ACOE
Laurie Cullen, Massport
Deborah Hadden, CDM
Robert Golledge, DEP



Ref: 1993-01040

United States Department of the Interior

FISH AND WILDLIFE SERVICE
New England Field Offices
22 Bridge Street, Unit #1

Concord, New Hampshire 033014986 May 23, 1994

Mr, William Lawless, Chief
Regulatory Division
U.5. Army Corps of Engineers

424 Trapelo Road
Waltham, Messachusetts 02254

Dear Mr. lLawless:

This is in response to yowr May 3, 1994 Public Notice requesting comments on
proposed revisions to the Massachusetts Programmatic General Permit (PGP).

We have reviewed the proposed modifications and offer the following
comments

a.

Bank Stabilization in tidal and navigable waters. We have mo
objection to placing the repair of existing, currently serviceable
seawalls, bulkheads and other bank stabilization structures in the

non~reporting category, Category I.

We believe that new coastal armoring and navigable water bark
stabilization projects should remain in Category III because of the
likelihood for individual and cumilative effects, We would not
object if replacement or reconstruction of previocusly exdisting but
arrently unserviceable bank stabilization projects were placed in
Category IT to be consistent with other categaries in the PGP. The
threshold limits for £ill should remain unchanged.

Dredging. We recomuend that dredging projects with open water
disposal remain in Category III. Applicants proposing to use an
ccean disposal (Section 103) site are required to demonstrate that
there are no cother practicable disposal sites available. Placing
this class of projects in the screening category may encourage
prospective applicants to overlock the disposal site altermative
analysis. We are also concerned about the suitability of the
material that is proposed far disposal at open water sites such as
MEDS. The disposal site alternatives analysis and dredge material
testing infamation are inherently camplex and should ke contained in
an individual permit so that a careful review and evaluation can be

performed.

Beach Nourishment. Currently, dredging projects in both Category I
and II require upland disposal, If Category T is opened up to
include open water disposal for "beach nourishment" or cther purposes,
it is reascnable to conclude that requests would be received to do the
same for Category IT projects. YBeach nourishment” is an artform that
lacks a well established or precise definition. Many applicants
would likely construe a need far "beach nourishment® for the sake of
obtaining a convenient disposal site. Dredging and disposal
operations in the dynamic coastal area should not be undertaken

Fd



gt —

without scme understanding of the coastal geological processes and
local biclogical rescurces that may be affectad. In the past, we
have discovered that some "beach nourishment" projects involved the
disposal of sandy material on top of rocky intertidal habitat. This
practice resulted in the formation of a beach in the short term but at
the expense of biologically productive hard substrate (rocky
intertidal} commmities. The recent Swampscott Harbor episode
involving eelgrass beds provides ample evidence that stricter controls
are needed for both dredging and disposal practices. For these
reasons, we recommend that beach nourishment be deleted from
consideraticn in Category I or IT dredyging projects.

4. Time-of-year Restrictions. We recamend that the time-of-year
(TOY) restrictions be retained in their corent form. According to
our records, only two or three projects have been processed as Level
IT projects because they could not coamply with the standard TOY
restrictions. In each of these cases, the applicants requested minor
deviations before July 15 or after October 1. These were granted
because of extenuating circumstances in each specific case. The TOY
restriction seems to be working as intended and we can find o
compelling reason to change the window at this time. For those
projects that request deviations from the standard TOY restriction,
the screening process provides the Service and others, the opportunity
to determine site specific information for a more informed decision.

e, Wetland Protection Act Limited Projects for dam safety or oil
and/cr hazardous material clean—up. We recammend that these Limited
Projects follow the thresholds cauxrrently established for Levels IT and
III. In our view, it would be unwise to start making exceptions for
particular classes of projects because this would only encourage other
special interest groups to seek a similar accommodation. According
to our records, anly two limited projects involving dams have been
processed urﬁer‘ the screening category since the PGP went into effect.
This very low ooccurrerce rate demonstrates that no significant
workload exists for this class of projects. Both classes of these
Limited Projects have the potential to affsct a significant acreage of
wetlands and other waters through direct and secondary impacts. For
these reasons, these and other Limited Projects should be processed
according to the existirng threshelds. If a true emergency situation
were to develop for these or other projects, the Corps has the
authority under 33 CFR 325.2{e) {4) to process the application in an
expedited fashion.

f. Enforcement Actions. We have no objection to this proposed
modification,

We note that the PGP is being extended to October 31, 1994 to accommodate
the state rulemaking process for the Section 401 regulations. The public
comment period for the 401 rules is just getting started and will likely
remain open for 60~90 days. Since the final 401 rules may affect the
administration of the PGP, we recommend that the comment period for PGP
medifications be exterded until 30 days after the final 401 rules are
issued. This action would not delay the Corps because the final RP is
administratively linked to the final 401 rules.



.
Questions concerning these comments should be directed to Mr. Vern Lang of
this office at 603-225-1411.

Sincerely yours,

s R G N

m‘E. Beckett
Supervisor



[4] From: CHRISTINE GODFREY 5/10/94 12:44PM (1239 bytes: 21 1n)
To mailing list: #Everyone in Requlatory
Subject: Coordantion of SPGP, PGP
——————————————————————————————— Message CoONLEntS =e— e cmmm o o o oo oo o o oo s v e
Several weeks ago I received a request from the agencies
about slight changes to the SPGP/PGP screening procedures.
These changes have been coordinated with the agencies and
branch chiefs and approved by Bill. Please implement them
as of your next screening meeting.

1. The agenices will fill out their own comments on the JP
comment sheet at the meeting rather than having the PM
record the agencies verbal comments. (If you typically do
coorindation over the phone, of course you may continue to
record the verbal comments).

2. If you will be sending out a letter (request for add’l
info, kick-out or verification of authorization) please
copy furnish the agencies. I understand many of you are
doing this anyway.

Thanks, Chris

Copy Furnished: Kyla Bennett, Mark Kern, Ed Reiner
Wendy Rosier, Phil Morrison
Jon Kurland, Mike Ludwig



. , .
- ' ¥ + !
s i ) w _ ! '
) m ) ) . , ) LIRS # R o Yo % . o
. L .
. 5 e, , g $ . SR SR
;o = ) : a Nz v
S L [ [ [V L
. Vool : T A ; . v ;
) n _ : . . A’ X S N f
PR . . s v o ' [ : _ _
N , . . ot ’ . os. 1Y L
o , R RO coer g :
g Lo Lo [EN [ P B . t i
H i P . B ’ . !
S H B : : y
B 4 u . DA 4 * .. o
LR P ; - ER . : o . v
..M L) ' - ! o .. |
Tk - T + ! o e - v o3
.3 , = : .
. .
) N oM
! o i M oo Co ® :
- i e [ e o~ 2
5 3 . Do e ) i .
' ; 3ok
N N - v b - o -5
‘ ' T oF C : 8 "
) R ‘ N "
. y v e
2 e w ; B
e a
o T -
- o} £t .
5 o i) .
iy P
B Tow e o Iz
R DA N b o @ |
... - k2] : «d .hu L k 3
, : “ L o, ot ¥
B sl PN A v i
L T
- l o ;7 -
3 IIRT S SSER * b
A w3 9
. Pt RS "
i ; . ; N 10 .y < 7]
. : - - ) . M
o R » SR - a '
By m'qvm e v - .,...\i N »u ' m -
o Ty - L @5, !
i s 3 U o ,
B voe3 oy o ;
HEV ° E
5 L I :
. R I v E .
. T Coa e U . g
R Lo v 3 1 3 v
. » LR e s L u
. TR I . ’ -
: « : - W
b T R P . ; "
| - PR S oo T i
" * ’ i Al ) |
i ‘ . I e Ex
| . . - ‘ n 2 iy
L - . , : 5o [ . H b
T ok . o ' E b
bt L ) 3 : 3 e
: . b itk b P e
il I
\ s a e . . W
o o R R ’ “
1 o s wy, € T
o A .- 1 - i - ol
. M.m L - yosd fv -5 1 L. W7 ajd
3 W.I v 7 i . [F BT I ’ o
s ’ S : o L e s
s ¥ 2 3 . .
R s LA .
A P ) o i 5
m L. e [T B [

“ R [ia]
, torn
j :

-

MAY -9 1054



Gk

TELEPHONE OR YERBAL CONYERSATION RECORD
Faorvas ol thiv form, svw A% J40.15: the proparsat agency is The Adjutant Genseai's Oiflca. M% ‘7( . f(}?‘{

Ala PG - Pwd &ng,ﬂ.u

INCOMING CALL

FEMAON £ALLING T I FRONE MOMBER ANBERTENTIEY
PEMSTN € AL LED arrice

FHONE RUMBER AND EXTEHBEIGH

DUTGOIHG CTALL

FLASOM CALLIMG OPFFicE Fricrg HUMBER sl LXTEMITON

1Y), Stittenan 'Q.@_g : : AL XA :

PERIGON CALLED ADDALES

FPHOBE NUMAER AN EXTEHEION

Doug Therupsen EPA S8~ Yyzz

BUMMARY OF CONYERIATED®

FORM .
DA! APR 7 5 1 REPLACES EDIYIOM GPF | FEB BEWMICH WILL BE USED,



DarE

TELEPHONE OR YERBAL CONVERSATION RECORD
Far uss of thin foem, apw AH 34015 the proponest agency Ta The Adjutant Genweral’s Gifics H‘a‘y‘ q ' {‘&‘?q"‘f

Ma Par- Pra;?edwl C&a/\upu»

IHCOMING TALL

PERFOHN CALLiMg DN LAE

FHOMNE NUMBER AMG XY ENSIGON

PEMAOM CALLED QrFICE BAHONE MUMBEM AND EXT KHAIOH

CUTGOING CALL

BLAIOMN CALLING GFFICEK FrOME NUMBER AnD £x TERNITDN

M. Shtlwian Reg B * : 962

PERIDHN CALLED ADZAKEES -

PHONE HUMBER AND LEXTENSION

/ot La.zv.j | .5 Fuls O3 225 tYry

FUMMARY OF CONYENRATLOR

TPM Jw Jssuad . Abviewed  (SStaed L,m?(u, u&{w_
Agpsms.  Wead geb oo copy o Plad.
Op_emfwaxu gisposad : b w0 tav ol o vw.z:b;éo N
Switolo Uty datanaisohac - hoo Crvceire  abbtnapio
Mﬂ-‘-"!r:s N-towu-no\ Lv* [T 4 i JDMup:;) Qﬂf,s - 4‘51‘4«.;.&.
A daa vy W%M?Gx?"
CPA Lo Woriisg G dAAp A b Macd deating too-

\ 0 o ?‘x %w-ﬁ..g, am&ss?,

(Mmp. [Cam issua @ e aliwoys cleonn .zt}usm '%wb
C%mcai Sithaciona = Hed | =N ENF - waan B

[ 4t Wine. o TNW:OU corw S :
opsaat. Covuvianks o W atopy. | A etk
i O Cumnaar  Rams Apor o hinal Getrnnd

ID Al i:*!“bl 7 5 1 REPLACLS EQITION QF 1 FEN u‘u_mcx will SE USLO.




[5] From: MONICA STILLMAN 5/2/94 7:28AM (6023 bytes: 96 1n)

cc: MONICA STILLMAN

Subject: MA PGP

——————————————————————————————— Message Contents ———emm— e o e e e e — e o
Monica ~ I was just wondering what your thoughts were on my
comments. Ruth
Hello Ruth: I have been guite busy lately but hadn’t ignored
your comments. We are also extending the current PGP until
the fall, when the DEP intends to be implementing new 401
regqulations. 8o I don’t have to complete
revisions/evaluation of the PGP as soon as I had thought.
Initial comments to your suggestions are provided below.

1) Somehow incorporate exceptions or special situations
inte the chart (I think a lot of people never get further
than the chart). For example, the fact that subdivisions
require an individual WQC, regardless of the extent of fill.
{Yes, I know it is in the WQC regs). Also, fill not subject
to the WPA. Sinmilarly, specifically call out a bit of
condition #17 that instream work must be 7/15-10/1 or is
Category I1I.

We are going to revise the chart with the intent of
simplifying it. We would like to avoid too many
complexities, like cross~references, footnotes, etg., We
will try to tie the text of the PGP and the Chart closer
together, e.g., 401 and CZM requirements somehow indicated
on the chart, etc.

2} Would it cause too much of a flap if certified
vernal pools were made Category II, even if less than 5,000
sf?

Because certified vernal pools are ORWs that are
regulated by both the state and DEP (individual WQC
required) we will likely keep them in Cat, I - relying on
state review. We recently discussed a proposal to tie into
the 401 thresholds for our Cat. I (e.g., subdivisions,
ORWs, etc.). ORWs are designated at the state level and
initially we made a decision not to add our reveiw for
impacts less than 5,000 s.f, Without reviewing why each ORW
was declared an ORW, we don‘t have any basis for more
stringent review of projects in ORWs. Vernal pools are a
little different, because we know up-front why they are
designated as ORWs., However, in the interest of keeping the
PGP simple, it is unlikely that we will call out vernal
pools as a special category. Do you feel there is
inadequate review at the state level? Also, a related
question: is it likely that all vernal pools are waters of
the U.8.?7 (Vegetated would be wetlands; if unvegetated, are
they waters of the U.8.7

3) What happens in

cases where a subdivision was permitted by NW, PGP, or IP
and now individual lot owners are filing NOIs for <5,000 sf
£i11? I suspect we are never notified because they are
«5,000 sf. If I read the conditions correctly, that
shouldn’t happen, but.....! Also, how does it work for



projects permitted under NWs which now have fill going in on
individual lots? It doesn’t fit the last sentence of
condition #5 because the original project (usually the
stream and wetland crossings for subdivision roads) was
issued a NW26 and/or NW14.

The problem of piecemealing lots within subdivisions is
the same as it was formerly under NWP 26 and other NWPs.
Ideally individual lot fills should not be occurring under
Cat. I but it probably is in some cases. Condition 5
gives us the ability to intervene if we find out about
such work. The DEP (WQC} files on subdivisions (including <
5,000 s.f, impacts) are very complete and indicate a
thorough review. Occasionally some work related to
subdivisions appears to be getting state approvals for
impacts < 5,000 s.f. even though it is not single/complete
project. ({(For example, central region DEP issued a WQC
waiver for construction of a fire pond, for a residential
development, without any info in file on the rest of the
daevelopment.)

We intend to strengthen the language on single/complete work
in the revised PGP - such as putting a strong message early
in the text/procedures section.

NWPs are supposed to have applied to single-complete
projects as well. Additional fills should not be occuring
on a Nationwide proiject, under Cat. I of the PGP now. From
my reccllections, we have handled individual lot cases
differently in the past; sometimes they have been permitted
simply because an owner had no other option to use of his
land. However, Mark M. had a case recently in RI where
Bill said "No" to filling all wetlands on a house lot for
development; lot was purchased a long time ago but did not
have adequate uplands for development. I will have to
check with Mark to find cut the outcome of that case.

Ruth

Thank you for your comments; T will make a record of this
information for my file. Let me know if you want to discuss
any of these items.

Thanks=--Monica



[6] From: MONICA STILLMAN 5/2/94 10:35AM (560 bytes: 12 ln)

cc: MONICA STILLIMAN

Subject: MA PGP

——————————————————————————————— Message Contents ==—mmmmmm e e e e e e e e

We should consider the revising the upper limit on spill
cleanup in CAT II. A tanker spill, like the Route 93 spill,
could easily involve more than an acre of clean up. Do we
want to put the applicant through the IP procedures to ¢lean
up a spill? We have not had a spill lately by we will have
one again.

Laurie

Responded May 2, 1994
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[2] From: RUTH LADD 3/25/94 10:31AM (1580 bytes: 27 1n)

To: MONICA STILLMAN P Uk

cC: DENISE LEONARD

Subject: MA PGP ﬁ}%ﬂ 2
wwwwwwwwwwwwwwwwwwwwwwwwwwwwwww Message Contents ————eem—mm ol e

These are thoughts Ifve had about possible modifications of
the MA PGP:

1) Somehow incorporate exceptions or special situations

into the chart (I think a lot of people never get further \ .
than the chart). For example, the fact that subdivisions {iﬁ‘*j
require an individual WQC, regardless of the extent of fill. e o
(Yes, I know it is in the WQC regs). Also, fill not subject

to the WPA. Similarly, specifically call out a bit of

condition #17 that instream work must be 7/15-10/1 or is

Category II.

2) Would it cause too much of a flap if certified vernal U*\“ff
pools were made Category II, even if less than 5,000 sf? Pt

3) What happens in cases where a subdivision was permitted

by NW, PGP, or IP and now individual lot owners are filing

NoIs for <5,000 sf £ill? 1 suspect we are never notified

because they are <5,000 sf. If I read the conditions

correctly, that shouldn’t happen, but.....! Also, how does

it work for projects permitted under NWs which now have fill |
going in on individual lots? It deesn’t fit the last S besetn e
sentence of condition #5 because the original project
{usually the stream and wetland crossings for subdivision
roads) was issued a NW2é and/or NW1l4,.

F’EL{’.“J\'\ T \i}

Ruth



Town of East Brockiield, Mascackusette

Conservation Commission
Municipal Building, East Brookfield 01515

Robert Baronoski, Chairman Susan Allen, Clerk
Richard Magwood Robert Vandale
Thomas LaMotte

March 4, 1994

Dept. of the Army
N.E. Division Corps of Engineers
ATTN: Christine Godfrey, Chief
Policy Analysis Branch, Regulatory Division
424 Trapelo Road
Waltham, MA 02254-9149

RE. Programmatic General Permit Documentation

Dear Ms. Godfrey,

The East Brookfield Conservation Commission would like to request 6 more copies, if
possible, of the Programmatic General Permit Documentation. Thank you for vour
attention to this request.

Sincerely,

#

quﬁm \,LKML“"&""

Susan Allen, Clerk
E.B. Conservation Commission

I g A



DEPARTMENT OF THE ARMY
NEW ENGLAND DIVISION, CORPS OF ENGINEERS
424 TRAPELO ROAD
WALTHAM, MASSACHUSETTS 02254-9149

REPLY T2
ATTENTION GF

February 2, 1994

Regulatory Division
CENED-OD~R

Mr. Daniel $. Greenbaumn, Commissioner
Executive Office of Environmental Affairs
Dept. of Environmental Protection

One Winter Street

Boston, Massachuseits 01108

Dear Mr. Greenbaim:

This letter is in reference to Commonwealth and Federal
delineation of wetlands in Massachusetts. Corps of Engineers
staff has been involved in the DEP task force over the past year
with the common goal of modifying the state delineation method to
become more consistent with the Federal method. Despite the
considerable efforts of the task force, we are concerned that the
draft regulations about to be published by DEP will fall short of
this goal. I feel it is important to reiterate our position and
the supporting rationale.

The Federal method is scientifically supportable and
repeatable. It is widely accepted by the environmental community
and the consulting community who furnish the bulk of the
application materials to both our agencies and conservation
commissions. Most other states in New England have either
adopted the Federal method or are moving toward it. The burden
on the regulated public of having to generate two separate lines
is costly, time consuming, and scientifically insupportable.
Adoption of the Federal line would significantly streamline the
regulatory process and reduce associated costs.

The inconsistencies in our two lines also cause unnecessary
problems in administration of the newly issued Massachusetts
General Permit (GP). This innovative GP has received national
recognition for improving both regulatory efficiency and
environmental protection. The GP has offered major benefits to
both our agencies and the general public, but the delineation
differences pose an on going problem. The Corps now spends
considerable staff time resolving delineation boundaries which
could be more effectively spent on project evaluation and other
program priorities such as enforcement and training.



The difference in delineations alsoc causes confusion
regarding the Water Quality Certification (WQC) program which DEP
administers in tandem with the Wetlands Protection Act program
(WPA). The parallel processing is an excellent example of
regulatory streamlining but the delineation issue is problematic
because the WQC program ties into the Federal delineation method
while the WPA ties into the State method. This results in
confusion for the public and duplication for DEP wetland staff.

Lastly, the Corps of Engineers staff has participated in
several conferences and training courses where conservation
commissioners expressed universal support for a consistent
method. The staff in the field who administer the program
recognize the benefits to be gained by this.

If the Commonwealth adepted the Federal method, it would be
possible to assist each other in verifying wetland boundaries,
and the Corps could participate in training and provide technical
assistance on complex delineations for DEP staff and conservation
comnissioners.

We have discussed with DEP staff several key points which,
if adopted, would result in consistent delineations on the vast
majority of cases. These points are as follows:

1} Use of presence of a water table within the major
portion of the root zone during the growing season as an
indicator of hydrology. The concept of groundwater within a
major portion of the root zone was one of the indicators in the
DEP draft proposal. The use of the term "“water table" is more
technically supportable.

2} Inclusion of hydric scils characteristics as an
indicator of hydrology. Additionally, we strongly suggest use
of guidelines similar to those used by the Corps of Engineers for
defining hydric scils.

I would also like to recommend that the Scil Conservation
Service (8CS8) preovide input into this process in light of your
Memorandum of Agreement with them regarding delineations on
agricultural lands and the recently enacted Federal Memcorandum of
Agreement which gives 5CS a reole in delineation under the Clean
Water Act.

In short, the Corps of Engineers endorses the concept of one
delineation method because it is in the interest of good
government. Please let me know of any assistance the Corps of
Engineers can offer to help achieve this important objective.



Your staff may contact Chris Godfrey of the Regulatory Division

at 617-647-8673 for additional coordination.

Sincerely,

bDwight 5, Durham

Lt. Coclonel, Corps of Engingers

District Engineer

Copies Furnished:

Ms. Trudy Coxe, Secretary

Executive Office of Environmental Affairs
Office of the Secretary

100 Cambridge Street

Boston, MA 2202

Ms. Sally Zabrinski, Executive Officer

Massachusetts Association of Conservation Commissions
10 Juniper Road

Belmont, MA 02178

Ms. Betsy Colburn, Director of Public Policy
Massachusetts Audubon Society

208 South Great Road

Linceln, MA 01773

Ms. Priscilla Chapman
Sierra Club

3 Joy Street, Room 12
Boston, MA (02108

C:HF PF BR
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Federal Agency Coordination Meeting February 2, 1994
Newport, RI

SPGPs and MA PGP:

- When does Corps make the determination that project should go
to screening? It seems like the Corps is not always prepared at
JP; there may not be enough information at JP to determine if PGP
is appropriate. Corps should be reviewing first, but will
generally not ask for new information from the applicant until
after JP so that they aren’t going back to the applicant several
times with requests, modifications, etc.

- We need a mechanism for agencies to request additional
information without "kicking out" a project, to put the project

on hold, in PGP status, until additional information is received. .-
FWS doesn’t like sending letters stating an IP will be required 7
when we are actually just requesting/waiting for additional
information and the project may end up as a gp.

-~ Why are more projects kicked out in MA than in the other
states? ME: may be because it is new; for the first few years of
the ME gp, more projects were kicked out. NMFS: resources in MA
warrant more site visits; e.g., eelgrass, salt marsh, etc. There
are fewer resources in other states.
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(4] From: DENISE LEONARD 1/24/94 9:5038M (1411 bytes: 26 1n)
To: MONICA STILLMAN
cc: DENISE LEOHNARD
Subject: Re: MA PGP Condition
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Hi Denise:
I wanted to let you know I got your suggestion. Has it
been determined that we can restrict applicants for any
property, even properties not involved in the violation? Is
that the case now under Nationwides, etc.?

Such a condition could be added when we reissue the PGP.
T will check on the final wording for NH. Has counsel
reviewed it?
Thanks--Monica

Monica,

Counsel has in the past stated that we can hold up applications
involving people who have unresolved enf. cases even if the
propesed work is not connected in any way to the enf.
property -~ and we have done this. Counsel has not reviewed
the wording on this proposed amendment. I'm not familiar
with the general procedures on who reviews it when. If you
will be working on the reissuance of the PGP then I would
be happy to do whatever coordination needs to be done with
counsel.

Thanks, Denise



oAl L
TELEPRONT OR YERBAL CORYERSATION RECORD _
For ure vt thils form, sew AR J40-15; the proponent apwncy i6 The Adjurant Generni’s Jifics, o 2« e | “%L{
SVMILCY OF (OMYIKASATIDN

MA PP
HHCOMING CALY
FERSON LALLING A GLIM RS PHONEL MUMOER ANG EXTKNEION
Juiasa Tewst Mokiswad U ildlife Wedotm|zo2- 79% - ( B8Y
PERFON CALLED GEFIcK

PrONE NUMBEM AND EXY CMII0M

mn ‘:}h{{m“ ms "}5('2

SGUTGOING CalL

FLRIOM CaLLING GFFIC R FrUME NUMBER AND KX TEMEION

menson CaLLes AmoRERs PHOMNE HUMBEN AND EXTENRION

FUMMARY OF CONYERILATIDF

Wowtd, Uke a copy of PEp v Fp
Cuoalobkle N Processing Hrwe - hoa 04 decasooed
Linge Wt (ssuad o PaEP,

\w. okt inFo twihi Cokeas hran pwcﬂs PR s
AL i

ley - e {aasem % fwa»\-d» o pae -
of Howe

Da P #Hi ax

pil  gex.  Coutd sba wx & 0P

»
Bs ( pIoC €653 riree For Pep ) for neo

jqon 16 Streed AL W.
WASH INGTOM DL 20030 - 2Lbb .

DA 751

REPLACES COITION OF 1 FES S wWHIOH Wikl 8 V10D,




(8]} From: DENISE LEONARD 1/7/94 11:56AM (1487 bytes: 27 1ln)

To: MONICA STILLMAN

cc: DENISE LEONARD, RUTH LADD

Subject: AMENDMENTS CORRECTION #3 sorry

——————————————————————————————— Message Contents ~—r e m e e i e
MONICA, I MADE SOME MINOR CHANGES WITHIN
THE QUOTATION.

Hi Monica,

We have recently been meeting with Joanne Barry on
amendments to the NH SPGP. One of the issues that came up
was a possible inclusion of a statement in the "Exclusion®
saction of the SPGP with respect to unresoclved enforcement
cases - that is, cases that have either been deferred or
that are still active. Joanne will be inserting a statement
such as this: Many proposed work oh a piece of property on
which there is an unresolved Corps enforcement case, OR any
proposed work by an applicant against whom there is an
unresolved Corps enforcement case at the subject property or
any other location, is ineligible for the SPGP until which
time the enforcement case has been resolved or until the
Corps determines that the application can be processed
without first resclving the enforcement case™.

I’'d like to know if you will be working on the
amendments to the MA PGP and if so, if you could insert
something to this effect. Pls advise.

Thanks! denise



