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WHAT ARE THE IMPLICATIONS OF NWPR IN RI?

The NWPR clarifies the definition of waters of the U.S.

* Does_not change the types of activities regulated under Section 404
of the Clean Water Act and Section 10 of the Rivers and Harbors Act

* Does not change the USACE permitting process in Rhode Island

* Does not change the permitting process or jurisdiction of the Rhode
Island Department of Environmental Management (DEM) or Rhode
Island Coastal Resources Management Council (CRMC) Programs

* Does not change any local permitting processes or jurisdiction



JURISDICTIONAL DETERMINATION PROCESS
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WHAT IS A JURISDICTIONAL DETERMINATION?

A jurisdictional determination (JD) is a written Corps determination
that a wetland and/or waterbody is subject to regulatory jurisdiction
under Section 404 of the Clean Water Act or under Section 9 or 10
of the Rivers and Harbors Act of 1899 (33 CFR 331.2).

= Two types: Preliminary Jurisdictional Determination (PJD)
Approved Jurisdictional Determination (AJD)

» JDs are typically made at the request of the landowner or project proponent.
USACE generally does not issue a JD of any type when a JD is not requested.

= Additional information can be found in the Corps Regulatory Guidance Letter
(RGL) 16-01, including a request form

https://www.usace.army.mil/Missions/Civil-Works/Requlatory-Program-and-
Permits/Guidancel etters/



https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/GuidanceLetters/

= APPROVED JD (AJD): Used to make a
definitive, official determination that an aquatic
resource is or is not jurisdictional (33 CFR 331.2).

» PRELIMINARY JD (PJD): A determination that
does not address questions of jurisdiction thereby
treating all aquatic resources that could be
jurisdictional as if they are jurisdictional for
purposes of permit processing (i.e. impacts and
compensatory mitigation) (33 CFR 331.2).

= JD request form found in RGL 16-01
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JURISDICTIONAL DETERMINATIONS (JDS)

[E REGULATORY GUIDANCE
LETTER

US Army Corps
of Engineers =

No. 16-01 Date: October 2016

SUBJECT: Jurisdictional Determinations

Purpose. Approved jurisdictional determinations (AJDs) and preliminary JDs (PJDs) are
tools used by the U.S. Army Corps of Engineers (Corps) to help implement Section 404
of the Clean Water Act (CWA) and Sections 8 and 10 of the Rivers and Harbors Act of
1899 (RHA). Both types of JDs specify what geographic areas will be treated as subject
to regulation by the Corps under one or both statutes. This Regulatory Guidance Letter
(RGL) explains the differences between these two types of JDs and provides guidance to
the field and the regulated public on when it may be appropriate to issue an AJD as
opposed to a PJD, or when it may be appropriate to not prepare any JD whatsoever

The Corps has long provided JDs as a public service. In U.S, Army Corps of Engineers
v. Hawkes Co., 136 S.Ct. 1807 (2016), the Supreme Court held that AJDs are subject to
judicial review, and several members of the Court highlighted that the availability of
AJDs is important for fostering predictability for landowners. The Corps recognizes the
value of JDs to the public and reaffirms the Corps commitment to continue its practice of
providing JDs when requested o do so, consistent with the guidance below. This
clarification RGL does not change or modify the definitions of AJDs and PJDs included
in Corps regulations, the documentation practices for each type of JD, or when an AJD
is required by the terms of its definition (e.g., only an AJD can be used to determine
presence/absence of waters of the U.S.). This RGL also does not address which
aquatic resources are subject to CWA or RHA jurisdiction

= For both AJDs and PJDs aquatic resources must meet the definition of a wetland or
contain an ordinary high water mark (OHWM) as defined by USACE methodology.



PRELIMINARY VS. APPROVED JDS

PRELIMINARY JD APPROVED JDS

= All potential jurisdictional aquatic features are = Only way to determine an aquatic
included in a PJD and treated as if they are feature is not jurisdictional
jurisdictional, even where initial indications
are that a feature may not be jurisdictional = Valid for 5 years
were the District to complete an AJD

= Appealable

» To assist the requestor in planning for a
proposed project (i.e. avoidance and " Includes a basis of jurisdiction
minimization) with the document, providing the

Indicators that support the
= Not appealable approved JD

Applicant may request an AJD at any time



NWPR AND PRE-EXISTING AJDS

= The processor of a valid AJD may request that
USACE reassess a parcel and issue a new AJD
before the five-year expiration date.

= The NWPR does not invalidate an AJD that was
issued before the rule was effective. As such,
these AJDs will remain valid until the expiration Pl Ay
date unless one of the criteria for revisionis met &« 0
under RGL05-02, or the recipient of such an AJD 1 /]
requests that a new AJD be issued. s

= New information may warrant revision of the
determination before an expiration date

= District engineer identifies specific geographic
areas with rapidly changing environmental i
conditions that merit re-verification on a more |
frequent basis.



IMPLEMENTATION



IMPLEMENTATION OF NWPR
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IMPLEMENTATION OF NWPR
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IMPLEMENTATION OF NWPR

Other data sources and tools that may be used to inform whether
hydrologic flows or surface water connections occur under normal
climatic conditions include:

= Palmer Drought Severity Index

= WebWIMP

= NOAA National Snow Analysis Map

» NRCS Snow Telemetry — Standard Precipitation Index

= NOAA/National Weather Service Meteorological Stations

= WETS tables

» Continuous flow models

= Hydrologic models

= Familiar resources (aerials, topographic maps, soil surveys, etc...)
» Physical and biological field indicators
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IMPLEMENTATION OF NWPR
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RHODE ISLAND GENERAL PERMITS
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USACE PERMITS

R h o) d e Is I an d G enera I P erm its ( RI G P s) Applicant: General Public, State of Rhode Island . :apt;rre:tt::s 1[))2:5 x::: g igg
) ) GENERAL PERMITS FOR THE STATE OF RHODE ISLAND AND
» Current Rl General Permits (Rl GPs) were issued on LANDS LOCATED WITHIN THE BOUNDARIES OF THE
March 3, 2017, and expire on March 3, 2022. o _ ,
The New England District of‘th.e‘ U.s. Army Corps of Epg1_nc_ers (Corps) hereby issues twenty-one (21)
Self-Verification (SV) gl permit (GP) T stivies ubjct to Conps frtdictionin waters o the Usied States (U,

» Project proponent confirms that project will comply
with all terms and general conditions (GCs) of RIGPs

* |Impact threshold is generally <5,000 sq. ft.
Pre-Construction Notification (PCN)
= Requires application submittal and project plans

= Generally, impacts >5,000 sq. ft., but <1acre
(nontidal) & <1/2 acre (tidal)

= Generally required when historic properties, Essential
Fish Habitat (EFH), Special AQUATIC sites (SAS) or
Threatened & Endangered Species may be affected

= Etc. — see RIGPs and all GCs




USACE PERMITS

Individual Permit (IP)

= Work that is not eligible for authorization under the
GPs provided in Appendix A, or that does not meet
the terms and conditions of the GPs, will require
review under the Corps individual permit
procedures (see 33 CFR Part 325.1).

= Permanent and temporary fill >1 acre of non-tidal
waters and/or wetlands, (b) permanent and
temporary impacts >1/2 acre in tidal waters; >1000
SF in tidal SAS other than vegetated shallows, or
>100 SF in tidal vegetated shallows.




U.S. Army Corps of Engineers, New England District
Main Office
696 Virginia Rd
Concord, Massachusetts
Phone: 978-318-8338
Alicia Wilson: alicia.m.wilson@usace.army.mil
Michael Wierbonics: michael.s.wierbonics@usace.army.mil
cenae-r-ri@usace.army.mil

For more training information: https://www.epa.gov/nwpr/training-and-implementation-materials

16

RESOURCES FOR NWPR
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