


 
  

 
 

 
 

 
  

   
  

 

CENAE-RD 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAE-2024-02040 

a. Provide a list of each individual feature within the review area and the 
jurisdictional status of each one (i.e., identify whether each feature is/is not a water of 
the United States and/or a navigable water of the United States).  

(1). Wetland E is non-jurisdictional. 

3. REFERENCES 

a. “Revised Definition of ‘Waters of the United States,’” 88 FR 3004 (January 18, 
2023) (“2023 Rule”) 

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964 
(September 8, 2023)) 

c. Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) 

d. Memorandum to the Field Between the U.S. Department of the Army, U.S. Army 
Corps of Engineers and the U.S. Environmental Protection Agency Concerning 
the Proper Implementation of “Continuous Surface Connection” Under the 
Definition of “Waters of the United States” Under the Clean Water Act (March 12, 
2025) 

4. REVIEW AREA: The review area is an approximately 2.61-acre area titled "AJD 
Review Area" within an overall 233.6-acre site. The site is located west of Wareham 
Street, northeast of Old Middleboro Road in the town of Middleborough, Plymouth 
County, Massachusetts with the project centered at Latitude: 41.806985, Longitude: 
-70.803023. Review areas are identified on the attached figure “Figure 3: Delineated 
Wetland Resource Areas” 

5. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS, 
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS CONNECTED: 
Atlantic Ocean (Buzzards Bay), located approximately 7 miles to the southeast, is the 
nearest navigable water. The subject water does not have a flow path to the Atlantic 
Ocean. 

6. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE 
TERRITORIAL SEAS, OR INTERSTATE WATER: N/A.  The subject water does not 
have a flow path to a TNW, interstate water, or the territorial seas. 
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CENAE-RD 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAE-2024-02040 

7. SECTION 10 JURISDICTIONAL WATERS5: Describe aquatic resources or other 
features within the review area determined to be jurisdictional in accordance with 
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic 
resource or other feature within the review area and how it was determined to be 
jurisdictional in accordance with Section 10.6 N/A 

8. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within 
the review area that were found to meet the definition of waters of the United States in 
accordance with the 2023 Rule as amended, consistent with the Supreme Court’s 
decision in Sackett. List each aquatic resource separately, by name, consistent with the 
naming convention used in section 1, above. Include a rationale for each aquatic 
resource, supporting that the aquatic resource meets the relevant category of “waters of 
the United States” in the 2023 Rule as amended. The rationale should also include a 
written description of, or reference to a map in the administrative record that shows, the 
lateral limits of jurisdiction for each aquatic resource, including how that limit was 
determined, and incorporate relevant references used. Include the size of each aquatic 
resource in acres or linear feet and attach and reference related figures as needed. 

a. Traditional Navigable Waters (TNWs) (a)(1)(i): N/A 

b. The Territorial Seas (a)(1)(ii): N/A 

c. Interstate Waters (a)(1)(iii): N/A 

d. Impoundments (a)(2): N/A 

e. Tributaries (a)(3): N/A 

f. Adjacent Wetlands (a)(4): N/A 

g. Additional Waters (a)(5): N/A 

5 33 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was 
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as 
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such 
use because of changed conditions or the presence of obstructions. 
6 This MFR is not to be used to make a report of findings to support a determination that the water is a 
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part 
329.14 to make a determination that water is a navigable water of the United States subject to Section 10 
of the RHA. 
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CENAE-RD 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAE-2024-02040 

9. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES  

a. Describe aquatic resources and other features within the review area identified in 
the 2023 Rule as amended as not “waters of the United States” even where they 
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of excluded 
aquatic resource or feature, the size of the aquatic resource or feature within the review 
area and describe how it was determined to meet one of the exclusions listed in 33 CFR 
328.3(b).7  N/A 

b. Describe aquatic resources and features within the review area that were 
determined to be non-jurisdictional because they do not meet one or more categories of 
waters of the United States under the 2023 Rule as amended (e.g., tributaries that are 
non-relatively permanent waters; non-tidal wetlands that do not have a continuous 
surface connection to a jurisdictional water). 

Wetland E is an isolated wetland and has no relatively permanent water adjacent or 
abutting that provide a continuous surface connection to a Water of the United States. 
Wetland E is an approximately 29,506 square foot wetland on the east side of the 
project area. Wetland E was reviewed under a field investigation by the consultant and 
was delineated by a series of flags E1 through E25. This wetland was delineated using 
the USACE 1987 manual and was observed to be a scrub shrub wetland with identified 
vegetation including sweet pepperbush, highbush blueberry, and glossy buckthorn. The 
groundcover layer consists of cranberry (Vaccinium sp.), sedge (Carex sp.), juniper 
haircap (Polytrichum juniperin), patches of little bluestem (Schizachyrium scoparium), 
and sphagnum moss. According to a Desktop review conducted by the USACE utilizing 
the National Regulatory Viewer (NRV) and appropriate layers and data identified within 
Section 10 of this document, there are no observed channels entering or exiting this 
feature and it is apparent the feature is surrounded solely by uplands. 

10. DATA SOURCES: List sources of data/information used in making determination. 
Include titles and dates of sources used and ensure that information referenced is 
available in the administrative record. 

☒  Aquatic Resources delineation submitted by the consultant on behalf of the 
applicant: Figure 3: Delineated Wetland Resource Areas December 2024 

7 88 FR 3004 (January 18, 2023) 
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CENAE-RD 
SUBJECT: 2023 Rule, as amended, Approved Jurisdictional Determination in Light of 
Sackett v. EPA, 143 S. Ct. 1322 (2023), NAE-2024-02040 

☒  Wetland field data sheets prepared by the consultant on behalf of the 
applicant: August 29 2024 

☒  Photographs: Consultant, August 30 2024 
☒  Aerial Imagery: NAE-2024-02040_AERIAL, September 17 2025 
☒  LIDAR: USACE, NAE-2024-02040_LIDAR, September 17 2025 
☒  USFWS NWI maps: USACE, NAE-2024-02040_NWI, September 17 2025 
☒  USGS topographic maps: USACE, NAE-2024-02040_USGS, September 17
 2025 
☒  USGS NHD data/maps: USACE, NAE-2024-02040_NHD, September 17

☒  Antecedent Precipitation Tool Analysis: August 29 2024 
2025 

11. OTHER SUPPORTING INFORMATION: N/A 

12. NOTE: The structure and format of this MFR were developed in coordination with 
the EPA and Department of the Army. The MFR’s structure and format may be subject 
to future modification or may be rescinded as needed to implement additional guidance 
from the agencies; however, the approved jurisdictional determination described herein 
is a final agency action. 
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