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MaineDOT Umbrella Mitigation Banking Instrument
for the
Maine Department of Transportation
State-Wide Umbrella
Agquatic Resource Mitigation Bank

This Maine Department of Transportation Umbrella Mitigation Banking Instrument (MUMBI)
has been developed by the Maine Department of Transportation Environmental Office (Sponsor),
and reviewed by the U.S. Army Corps of Engineers (Corps) in coordination with an Interagency
Review Team composed of: the Environmental Protection Agency (EPA), the U.S. Fish and
Wildlife Service (FWS), the National Marine Fisheries Service (NMFS), the Maine Land Use
Regulations Commission (LURC), and the Maine Department of Environmental Protection
(MDEP). The Corps, together with the State and Federal agencies that execute this MUMBI for
the MaineDOT State-Wide Aquatic Resource Umbrella Mitigation Bank (Umbrella Bank), are
hereinafter collectively referred to as the Umbrella Mitigation Bank Interagency Review Team
(IRT). This MUMBI shall become effective upon agreement and signing of the final banking
instrument by the Corps and the Sponsor. .

This MUMBI governs the establishment, use, operation, and maintenance of the Umbrella Bank.
This MUMBI sets the framework by which individual mitigation sites (Bank Sites) will be added
to this MUMBI through amendments as new sites are identified. This MUMBI also sets the
framework by which the IRT for each Bank Site will review Site Specific Mitigation Plans and
MUMBI amendments. Changes to the MUMBI will be formatted as amendments (MUMBI
Amendments). It is the intent of this agreement to enable the parties hereby to eliminate
redundancy in administration and focus review and resources on technical issues related to the
development, implementation, and success of Site Specific Mitigation Plans for each Bank Site
added as an amendment to this MUMBI.

MaineDOT is making a first deposit in the banking instrument with the Sears Island site. This

site will initiate the MUMBI with available credit in a defined service area. Site-specific details
associated with this site are in SECTION 2 - Sears Island Mitigation Site.

SECTION 1 - AQUATIC RESOURCE UMBRELLA MITIGATION BANK:

I. Preamble

A. Purpose: The MUMBI will provide a federal mechanism for the early identification of
wetland mitigation projects statewide and make available early planning to locate, assess,
quantify, construct and monitor sites before road and bridge projects needing compensatory
mitigation are built. The primary goal of the Umbrella Bank is to restore, enhance, create
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and/or preserve tidal and non-tidal wetlands, riparian systems, streams, and contiguous
wetland and upland buffer corridors and their functions and values to compensate for
unavoidable direct, indirect/secondary, and temporary wetland and stream impacts for
proposed Sponsor/private or public transportation-related partnerships (e.g., partnerships
with the Maine Turnpike Authority or a municipality building a Locally Administered
Project with DOT oversight) for transportation improvement projects (activities)). These
transportation activities shall be in accordance with Sections 404/401 of the Clean Water Act,
Section 10 of the Rivers and Harbors Act, DEP Chapter 310 of the NRPA, and Land Use
Regulation Commission Chapter 10 Land Use Districts and Standards permits and the use of
MUMBI-generated credits used in circumstances deemed appropriate by the Corps after
consultation, through the permit review process, with resource agencies. The Umbrella Bank
should also help streamline the regulatory wetland mitigation protocols by providing agency
pre-approved sites with specific service areas for credit withdrawal. Ultimately, the MUMBI
will provide superior replacement of wetland functions and values on watershed based
wetland resource compensation compared to conventional permittee responsible mitigation.
This will be accomplished by in-depth watershed evaluation, mitigation site feasibility
studies, early planning for large mitigation projects, careful financial analysis and cost
benefit comparisons.

In addition, this MUMBI sets forth guidelines and responsibilities for the establishment, use,
operation, maintenance, “close-out” and transition of ownership of the Sponsor’s Umbrella
Bank and future Bank Sites added to the instrument through amendments. The Umbrella
Bank shall be used primarily for compensatory mitigation for unavoidable direct,
indirect/secondary, and temporary impacts to wetlands, streams, and riparian corridors
throughout the State of Maine that result from the Sponsor’s transportation improvement
activities which are authorized under Sections 404/401 of the Clean Water Act, Section 10 of
the Rivers and Harbors Act, DEP Chapter 310 of the NRPA, and Land Use Regulation
Commission (LURC) Chapter 10 Land Use Districts and Standards, provided such use has
met all applicable requirements and is authorized by the appropriate authority. On a case-by-
case basis, impacts to other open waters (aquatic resources) of the United States may be
mitigated with credits from the Umbrella Bank. This Umbrella Bank may also provide
mitigation for other federal, state, and local mitigation requirements for Sponsor activities
provided such use has met all applicable requirements, is authorized by the appropriate
authority, and authorized by the IRT. Such use will remove those credits from subsequent
use for any other type of project.

B. Use of Credit: Use of credits from the Umbrella Bank to offset direct, indirect/secondary,
and temporary wetland and stream impacts authorized by Clean Water Act permits must be
in compliance with the Clean Water Act and implementing regulations, including, but not
limited to the 404(b)(1) Guidelines, the National Environmental Policy Act (NEPA), DEP
Chapter 310 of the NRPA, LURC Chapter 10 Land Use Districts and Standards, and all other
applicable federal and State legislation, rules and regulations. This agreement has been
drafted following the guidelines set forth in the U. S Corps of Engineers (Corps)(33 CFR Part
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332) and Environmental Protection Agency’s (EPA)(40 CFR Part 230) Compensatory
Mitigation for Losses of Aquatic Resources (hereafter “the Rule”). This agreement shall
incorporate and follow guidelines to be set out in future amendments to these documents as
appropriate.

C. IRT: The IRT shall be chaired by a representative of the U.S. Army Corps of Engineers,
New England District. The IRT shall monitor the accounting ledger for the Umbrella Bank.
The IRT may consist of the following but may be modified in coordination with the IRT
Chair:

U.S. Army Corps of Engineers, New England District (Chair)
U.S. Environmental Protection Agency, Region 1

U.S. Fish and Wildlife Service

National Marine Fisheries Service

Maine Department of Environmental Protection

Maine Land Use Regulations Commission

SN E

The IRT is responsible for reviewing Site Specific Prospecti, Site Specific Mitigation Plans
and any MUMBI Amendments that may be required. The IRT shall also review monitoring
and accounting reports for individual Bank Sites as described below. In addition, the IRT
shall review proposals for remedial actions proposed by the Sponsor or any of the agencies
represented on the IRT. The roles and responsibilities of the IRT are more fully set forth in
the Rule, and are incorporated herein by reference. The Chair shall attempt to reach
consensus on items submitted by the sponsor for review.

D. Bank Sites/Mitigation Plans: Sponsor retains legal rights to develop or sponsor aquatic
resource mitigation projects throughout the State of Maine to satisfy Sections 404/401,
Section 10, LURC, and Chapter 310 permitting requirements. Mitigation projects included as
part of the Umbrella Bank shall be called Bank Sites. A Bank Site may include one or more
parcels of land and one or more forms/types of mitigation (wetlands, streams, restoration,
creation, enhancement, preservation, etc.). Each Bank Site shall be subject to the terms of the
MUMBI as well as a site specific MUMBI Amendment, as necessary.

The need for supplemental site-specific information shall be addressed on a case-by-case
basis through individual Site Specific Mitigation Plans and MUMBI Amendments submitted
to the IRT for each respective Bank Site for approval. These Site Specific Mitigation Plans
shall be prepared per the mitigation guidelines specified in the Rule [CFR 332.4(c)(2)-(14)]
and include the following:

Objectives

Site Selection

Site Protection Instrument
Baseline Information
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Determination of Credits
Mitigation Work Plan
Maintenance Plan
Performance Standards
Monitoring Requirements
Long-term Management Plan
Adaptive Management Plan
Financial Assurances

Other Information

Existing mitigation sites established by the Sponsor and subject to the MaineDOT/MDEP
Mitigation Bank shall not be subject to this agreement. Through various other agreement
mechanisms, such as permit actions, Sponsor and member agencies have already established
and are implementing agreements regarding mitigation sites that shall not be subject to or
superseded by this agreement.

E. Location and Ownership: Under this MUMBI, Sponsor shall restore, enhance, create and/or
preserve aquatic resources and associated uplands in Maine watersheds, in accordance with
the provisions of this MUMBI, and then protect these systems in perpetuity. Sponsor shall
ensure each Bank Site reaches its intended condition based on the approved success criteria
before the Corps deems the project successful and releases any remaining credits. At a
minimum, Sponsor shall record a conservation easement for each Bank Site and manage the
site in perpetuity. In the event Sponsor makes an agreement with a conservancy for a Bank
Site, the easement shall include provisions that allow the Bank Site to be transferred to a
conservancy for protection in perpetuity, upon fulfillment of project objectives.

F. Baseline Conditions: Each Bank Site (containing appropriate buffers) proposed for inclusion
in the Umbrella Bank shall be submitted as an amendment to this document (Site Specific
Mitigation Plan/ MUMBI Amendment). A detailed description of the baseline conditions
(pre-mitigation) for each Bank Site shall be contained in the Site Specific Mitigation Plans,
also referred to as MUMBI Amendments to this document, to be provided to the IRT for
approval of Bank Sites. The total existing acreage and/or linear footage for each aquatic
resource shall be included in the Site Specific Mitigation Plan along with a description of any
adjacent buffers. This information shall include a detailed discussion of areas within the
proposed Bank Site that are amenable to restoration, enhancement, creation, or preservation
based upon the ecological suitability of a site for achieving the purpose of the Umbrella
Bank.

I1. Authorities

A. The establishment, use, operation, and maintenance of the Umbrella Bank are carried out
in accordance with the following authorities:
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Clean Water Act (33 USC 1251 et seq.)

Rivers and Harbors Act (33 USC 403)

Fish and Wildlife Coordination Act (16 USC 661 et seq.)

National Environmental Policy Act (42 USC 4321 et seq.)

Endangered Species Act of 1973 (16 USC 1531 et seq.)

(Specific proposed bank sites will be reviewed individually for Section 7 compliance

at the time of the Sponsor site evaluation and consideration for deposit in the

MUMBI)

Regulatory Programs of the Corps of Engineers, Final Rule (33 CFR Parts 320-330)

7. Guidelines for Specification of Disposal Sites for Dredged and Fill Material (40 CFR
Part 230)

8. Memorandum of Agreement between the Environmental Protection Agency and the
Department of the Army concerning the Determination of Mitigation Under the Clean
Water Act, Section 404 (b)(1) Guidelines (February 6, 1990)

9. Corps of Engineers (33 CFR Part 332) and Environmental Protection Agency’s (40
CFR Part 230) Compensatory Mitigation for Losses of Aquatic Resources

10. DEP Chapter 310 of the NRPA

11. Land Use Regulation Commission Chapter 10 Land Use Districts and Standards

12. Any future applicable revisions, clarifications and updates of the above statutes and
guidance documents. That is, as documents are prepared pursuant to this agreement,
they shall conform to the standards or guidelines in place at the time of submission,
not necessarily at the time the MUMBI was approved.

13. Historic Preservation Act of 1960 as amended.

SAEI N

o

B. Authority of the Corps: The Corps, the official lead/chair for the IRT, shall be responsible
for establishing the IRT and designating Points of Contact (POCs) for the Corps and IRT.
After consultation with the appropriate federal and state review agencies through the
permit review process, the Corps shall make final decisions concerning the amount and
type of compensatory mitigation to be required for unavoidable, permitted wetland and
stream impacts (direct, indirect, and temporary), and whether the use of credits from the
Umbrella Bank is appropriate and, if so, the amount and type of credits necessary to
offset those impacts.

The IRT members shall review the Site Specific Mitigation Plans and MUMBI
Amendments for each Bank Site proposed to be added to the MUMBI. The Corps shall
also establish additional technical resources for the IRT, as needed to assist the IRT in
performing its technical evaluation of Site Specific Mitigation Plans.

NOW, THEREFORE, the parties agree to the following:

I11. General Provisions

A. Establishment of the Umbrella Bank and Bank Sites

August 2011



1. Establishment of the Umbrella Bank: Sponsor shall obtain all appropriate environmental
documentation, permits, or other authorizations needed to establish and maintain the
Umbrella Bank. This MUMBI does not fulfill or substitute for such authorization. This
MUMBI fulfills authorization for establishment, use, operation, and maintenance of an
Umbrella Bank to be administered by Sponsor pursuant to the Rule.

2. Establishment of Bank Sites and MUMBI Amendments: Sponsor shall obtain all
appropriate environmental documentation, permits, or other authorizations needed to
establish and maintain the Bank Sites. This MUMBI does not fulfill or substitute for
such authorization. This MUMBI and MUMBI Amendments do fulfill authorization for
the establishment, use, operation and maintenance of Bank Sites to be administered via
the MUMBI pursuant to the Rule.

3. Perpetual Protection/ Real Estate Provisions: Property subject to the MUMBI and
authorized by the Corps as a mitigation bank site, shall be perpetually protected by a
conservation easement. Upon written approval by the Corps and/or at the direction of the
FHWA planning level environmental documentation (i.e., EA, EIS), the conservation
easement shall be recorded in the land records at the Office of the Clerk of the County
Registry in which the land lies. A copy of the recorded conservation easement, showing
book and page numbers of its recorded location, shall be provided to Corps.

Subsequent to the recording of the conservation easement, should Sponsor convey the
Bank Site property identified in the easement either in fee or by granting to a qualified
land trust or similar conservation entity, or should Sponsor convey an interest in said
property to a third party, or otherwise transfer an interest in the property, the terms and
conditions of said conveyance shall not conflict with the intent and provisions of the
conservation easement nor shall such conveyance enlarge or modify the uses specified in
the easement. A transfer/conveyance of a property from Sponsor to another must be to a
group/entity that meets the qualifications developed by the Corps of an approved land
trust, conservation and/or stewardship entity. If said terms and conditions do enlarge or
modify the uses with respect to the property, then Sponsor shall consult with the IRT and
Corps. The Corps, in coordination with the IRT, must approve any transfer to a third

party.

Should Sponsor transition/convey a Bank Site or phase of a Bank Site to a land
conservancy (trust) group, the conservancy group shall be responsible to meet all
remaining required MUMBI, MUMBI Amendments, and/or Site Specific Mitigation
Plan(s) conditions for the Bank Site at the time of transition including maintenance,
monitoring, perpetual protection, and stewardship, the specifics of which will be detailed
in the conveyance, of the Bank Site.

4. Assumption of Legal Responsibility: Sponsor will be responsible for following the
protocols and procedures established in this instrument for the development of dedicated
bank sites statewide for use on transportation projects. Sponsor will comply with the 33
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CFR Part 332, Compensatory Mitigation for Losses of Aquatic Resources; Final Rule
(“Mitigation Rule”) for the establishment and management of mitigation banks.

B. Operation of Umbrella Bank and Bank Sites

1. Umbrella Bank Geographic Service Area [332.8(d)(6)(ii)(A)]: The Umbrella Bank
geographic service area shall be statewide within the State of Maine which means that sites
may be proposed anywhere within the state. Banking Sites will be sited as needed to
compensate for the Sponsor’s future transportation improvement projects that might occur
within each biophysical region (See Appendix F — The Nature Conservancy Map of Maine
Natural Resource Conservation Program Regions). The service area for each specific bank
site will be determined and assigned according to the Biophysical Region in which a Bank
Site is located. In some instances multiple Biophysical Regions will be assigned to one site
based upon location, watershed, wetland functions and values and biological
ecosystem/habitat rarity and/or statewide importance. Service Areas will be defined by the
mapped 7 Biophysical Regions of Maine. Each Bank Site will provide mitigation within one
or more Service Areas, as defined in each Site Specific Mitigation Plan. Use of a Bank Site
to compensate for impacts beyond the geographic Service Area may be considered by the
IRT on a case-by-case basis.

2. Site Selection Criteria: The following guidelines will be used to determine if a site meets the
qualifications for deposit in the Umbrella Bank. A candidate site must be assessed in relation
to these requirements in a Pre-Application Prospectus. The more criteria that are met, the
more appropriate the site is likely to be for addition to the Umbrella Bank.

a) Muitigation site has excellent potential for wetland restoration, enhancement, and/or
creation.

b) For preservation parcels, the site is under threat from degradation in the next 20 years and
contains both aquatic resources and healthy upland buffers.

c) Project replaces or protects those wetland types lost in the biophysical region.

d) Mitigation parcel is connected to or in close proximity to protected lands held by a
stewardship organization in the interest of maintaining and preserving habitat
connectivity.

e) Mitigation site is in a Maine Beginning with Habitat (BwH) Focus Area or State Wildlife
Action Plan (SWAP) Focus Area, has high or unique natural resource value, and/or
protects a drinking water supply.

f) Site supports regional conservation initiatives, including priorities of NGO's and local
land trusts.

g) Mitigation site is feasible regarding ease of acquisition, construction, cost, achieving
success, and meeting regulatory bank requirements.

h) Site provides a wide selection of wetland types and related functions and values,
including habitat diversity.

i) Project has local support from municipalities, residents, and abutters.

August 2011
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J) Parcel will be protected with an easement and/or ownership and a long-term stewardship
fund.
k) Site is ecologically sustainable — compatible with current and future adjacent land uses.

3. Pre-Application Prospectus: A Pre-application Prospectus shall be developed by Sponsor and
submitted to the IRT for each Bank Site. To facilitate the processing of Bank Sites from Pre-
application through “close out”, procedures have been developed as part of the Rule.

In summary, a Pre-application Prospectus shall contain information such as:

a. Location of the site including maps, watershed, bio-physical region.

b. Site condition, including present/recent land use and adjacent area land use.

c. Current zoning and zoning and ownership for adjacent properties.

d. Ownership of the Bank Site, willingness of the seller, status of land exchange/control
by MaineDOT, encumbrances, utility easements, etc. on the land.

e. Each type of mitigation proposed on the site and an estimate of existing and proposed
acreage/linear footage based on wetland criteria and/or brief functional assessment.

f. Preliminary Site Plan and explanation of how aquatic functions will be improved.

g. Specific objectives for the site.

h. Service area for the site.

i. Ecological suitability of the site to achieve the objectives.

j. Adequate hydrology (for projects with restoration, creation, and enhancement).

4. Site Specific Mitigation Plans/MUMBI Amendments: Site Specific Mitigation Plans and
MUMBI Amendments shall be developed by Sponsor and submitted to the IRT for each
Bank Site. To facilitate the processing of Bank Sites from Pre-application through “close
out,” procedures have been developed as part of the Rule.

5. Phasing: It is possible that, for unforeseen reasons, though not required or desired, the Bank
Sites or portions thereof may be developed in several phases that shall be set forth in the Site
Specific Mitigation Plans. Such phasing may be proposed in the Site Mitigation Plan to
address potential government funding gaps. Scope and timing of each phase shall be at the
discretion of Sponsor, subject to IRT approval. However, if the Sponsor develops mitigation
areas in excess of the areas for which design has been approved by the IRT, it does so at its
own risk. Credit release for a Bank Site or phases of a Bank Site will be based on the credit
release schedule (or as modified in MUMBI Amendment) and achievement of the defined
Success Criteria contained in the Site Specific Mitigation Plan for the Bank Site or phase of a
Bank Site.

Sponsor’s intent is to limit phasing on Bank Sites to the maximum extent practicable to
minimize administrative efforts on behalf of the IRT and Sponsor. However, the parties to
this agreement recognize that there may be instances where phasing is appropriate and
preferred, such as when phased funding is involved, timing of availability of land from
property owners on multiple tracts of land is phased, and when multiple types of mitigation
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(wetlands, streams) are included in a Bank Site. Should phasing be used on a Bank Site, each
phase will individually be reviewed, tracked, monitored and have its credits released.

6. As-Built Report: Sponsor shall submit an as-built report for each Bank Site or phase of a
Bank Site that involves restoration, enhancement, and/or creation to the IRT as soon as
practical after completion of the implementation of the site but before credits associated with
successful completion of construction are released by the IRT. The intent is to have the
contractor complete the work and the Sponsor submit the as-built report as soon as possible.
This report will provide information on the final construction to include: erosion and
sedimentation control (BMPs), clearing operations, soil salvage and source of imported soil,
grading and drainage, woody debris placement, plant material used and quantities, seeding
mixes and application methods, plant establishment period and replacements, invasive
species and control methods, site hydrology and any remediation measures.

7. Access to Bank Sites: The members of the IRT will be allowed reasonable access to the
Property of Bank Sites under control of the Sponsor for the purposes of inspection of the
Bank Sites and compliance monitoring of the Site Specific Mitigation Plans. The IRT will
notify the Sponsor where possible that such access has been gained on a Bank Site. Any
document transferring rights such as to a long-term steward must include the right of access
for the IRT.

8. Establishment and Use of Credits: Mitigation credit available from the Umbrella Bank and
its component Banking Sites (and phases of Bank Sites as appropriate), and debits incurred
by applicable projects’ direct, indirect/secondary, and temporary wetland and stream impacts
shall be computed using a method accepted by the parties to this agreement if so directed by
the IRT and agreed to by the Sponsor. Mitigation, including credits generated and utilized,
will be tracked and reported separately for each Bank Site added to the Umbrella Bank (See
Appendix A for credit tracking sheet). The necessary worksheets will be completed along
with an explanation for the selection of those factors included in the calculations for each
component Bank Site to determine credits. For each project that proposes to use the Umbrella
Bank for mitigation, an individual assessment shall be computed based on, but not limited to,
the most current version of the credit establishment guidance (currently the New England
District’s Mitigation Guidance dated July 20, 2010) at the time of the 404/401/10, LURC
Chapter 10 Land Use Districts and Standards, and DEP Chapter 310 permit applications. On
a case-by-case basis, revised criteria for quantifying mitigation and credits/debits, if agreed to
by the parties to this agreement, may be incorporated for individual Bank Sites through a
MUMBI Amendment.

Sponsor is the only identified user of the mitigation (credits) from the Umbrella Bank.
Additionally, currently the Sponsor cannot expend funds to develop Bank Sites that may not
be used by the Sponsor. Subsequently, in instances where the Sponsor’s planned
transportation improvements that were used as the basis for determining mitigation needs in
the State have been terminated or the need for mitigation in particular biophysical region has
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changed due to unforeseen events (project funding changed, planned transportation project
terminated or amended to have no impacts requiring the use of the Umbrella Bank), the
review/processing of certain Bank Sites may be terminated.

Should the Sponsor determine it necessary to withdraw an approved Bank Site, or approved
phases of a Bank Site, from which credits have not been debited from the Umbrella Bank,
Sponsor shall notify the IRT of this need. The proposal to withdraw a Bank Site will be
discussed by the IRT. Sponsor shall present information leading up to the decision that a
withdrawal is needed. The IRT shall provide the final decision regarding the request. Should
credits have been withdrawn from a Bank Site, Sponsor agrees to continue to meet the
obligations contained in the Site Specific Mitigation Plan/MUMBI Amendment for that Bank
Site area containing the credit used and to develop a proposal for how any used credits that
are “lost” as a result of the withdrawal will be replaced.

Due to the expected variability in remedial actions that might be required for individual Bank
Sites, specific success criteria shall be developed and submitted for each Bank Site, phase of
a Bank Site or component added as part of the Site Specific Mitigation Plan/MUMBI
Amendment. Final mitigation credit release from a Bank Site or phase of a Bank Site shall
be expected to occur following completion of the appropriate monitoring period and
achievement of approved success criteria contained in the Site Specific Mitigation Plan.
Monitoring, survival, and morphology goals and schedules shall be developed and submitted
per each Site Specific Mitigation Plan. Mitigation credit withdrawals from a Bank Site shall
cease once an official “close-out” notification letter from the IRT has been issued.

Based upon the Corps’ guidelines, the Sponsor’s State-Wide Umbrella Mitigation Bank may
be an appropriate form of compensation for any projects that require Corps authorization.

It is anticipated by the parties to this agreement that use of mitigation shall be “in-kind” to
the greatest extent practicable, for example, non-tidal wetland and stream mitigation will be
used to offset non-tidal wetland and stream impacts, respectively.

The objective of this umbrella mitigation bank is to help insure no net loss of wetland
function for unavoidable direct, secondary, and temporary impacts to aquatic resources in
each service area. Generally, preservation-only bank sites will be used to supplement credits
from non-preservation-only bank sites, an in-lieu fee payment, and/or permittee-responsible
compensation that results in a gain in wetland functions.

Notwithstanding the above, all decisions concerning the appropriateness of using mitigation
from the MUMBI to offset impacts to aquatic resources as well as all decisions concerning
the quantity and type of such mitigation to be used to offset impacts to wetland, streams, and
other waters as authorized by Department of the Army permits, shall be made by the Corps,
pursuant to Section 404 of the Clean Water Act and implementing regulations and guidance
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and DEP Chapter 310 of the NRPA, after notice of any proposed use of the Umbrella Bank to
the members of the IRT, and consultation with the members of the IRT concerning such use.

9. Schedule of Credit Availability: Upon submittal of all appropriate documentation by the

Sponsor and subsequent approval by the Corps, in consultation with the other members of the
IRT, it is anticipated that the credits generated by Bank Sites will become available for use
by the Sponsor in accordance with the following described Standard Umbrella Bank Credit
Release Schedules. The following release schedules are conceptual and subject to
modification based on project-specific considerations. It may change based upon the existing
site conditions; location; confidence in the project design; risk, etc.:

Schedule for WETLANDS (palustrine and marine) restoration/creation/enhancement

15 %

30 %

35%

20 %

upon approval of MUMBI Amendment and recording of easement (No credit will
be given for notice of intent to proceed.)

upon completion of wetland/stream restoration/enhancement actions, submission
of as-built(s), and written acceptance by the IRT

released incrementally during monitoring period as milestones for success criteria
are met, as described in the Site Specific Plan and agreed to by the IRT

when final success criteria are met (after 5 years of monitoring or as otherwise
agreed to by IRT, if not released as described above)

Schedule for STREAMS restoration/creation (relocation)/enhancement

15%
30 %

35%

20 %

upon approval of MUMBI Amendment and recording of easement

upon completion of wetland/stream restoration/enhancement actions (more
flexibility in release because not all work is need for increments, i.e., 10 % for
reconstruction of banks, 15 % for reconstruction in stream channel and 10 % for
planting), submission of as-built(s), and written acceptance by the IRT.

released incrementally during monitoring period as milestones for success criteria
are met, as described in the Site Specific Plan and agreed to by the IRT

when final success criteria are met (after 5 years of monitoring or as otherwise
agreed to by IRT, if not released as described above)

Schedule for WETLANDS/STREAMS preservation

When preservation is one component of a Bank Site with multiple forms of mitigation or
when preservation is 100% of the Bank Site.

100 % of preservation credits upon recording of the easement or signing of the MUMBI
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The above schedule applies only to the extent the Sponsor documents acceptable survival and
growth of planted vegetation, attainment of acceptable wetland/stream hydrology, and
acceptable installation of any proposed watershed BMPs, as described under the success
criteria in the monitoring section of the Site Specific Mitigation Plan. The final 20% of
credits of a Bank Site will be available for withdrawal only upon a determination by the IRT
of functional success as defined in the Site Specific Mitigation Plan. All credit releases are at
the determination of the IRT.

Sponsor shall initiate or award a construction contract for activities planned for the physical
and biological improvements to a Bank Site pursuant to the Site Specific Mitigation Plan, no
later than the end of the first full growing season (as defined in the Site Specific Mitigation
Plan) following approval of the Site Specific Mitigation Plan. Sponsor shall use its best effort
to expedite award of construction contract and initiate mitigation actions, however, under
certain circumstances schedule may need to be amended. These circumstances typically
could include but are not limited to:

1. Receipt of bid by Sponsor not conforming to State and Federal Guidelines/Laws.
2. Failure of bonding mechanisms.
3. Failure to receive bids from qualified contractors.

10. Provisions for the Use of the Mitigation Banking Sites: Sponsor shall not:

1. Grant additional easements, right of way, or any other property interest in or to
the project areas of a Bank Site without written consent of the Corps, in
consultation with the IRT.

2. Use or authorize the areas within the Umbrella Bank for any purpose that
interferes with its conservation purposes other than those specified in the Site
Specific Mitigation Plan, Deed, and/or Easement governing the use of each Bank
Site.

C. Maintenance/Monitoring of Bank Sites

1. Monitoring: Sponsor agrees to perform all necessary work to monitor the Bank Sites (and if
appropriate, phases of Bank Sites) and to demonstrate compliance with the Success Criteria
established in this MUMBI and the Site Specific Mitigation Plan(s)/MUMBI Amendments.
Monitoring goals and schedules, based on the monitoring criteria outlined in the New
England District of the Corps’ Mitigation Guidance or other methods as agreed to by the IRT
at the time the Site Specific Mitigation Plan was developed, shall be developed and
submitted for each MUMBI Amendment to the Umbrella Bank. Monitoring procedures,
duration, reporting criteria, report development and scope are included in more detail in
Appendix C.
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2. Long-term Management: Sponsor shall implement the long-term management measures
described in the Site Specific Mitigation Plan for each Bank Site.

At the end of the active monitoring period for each Bank Site, Sponsor reserves the right to
transfer the easements for the Bank Site lands to a third party (if available and approved by
the IRT). Subsequently, this entity shall be responsible for managing the lands in perpetuity.
If appropriate to ensure protection and/or management in perpetuity, an endowment to the
long-term steward may be required of the Sponsor.

3. Assurance of Success: Sponsor is responsible for assuring, as outlined in the current Corps
Regulations and Guidance, the success of the restoration, creation, enhancement and
preservation activities at the Bank Sites, and for the overall operation and management of the
Umbrella Bank. Should a Bank Site or phase of a Bank Site be transferred to a land trust,
non-profit with a conservation mission, or agency with a conservation mission, the
organization will be required to assure the success of the Bank Site or phase of the Bank Site
per this agreement, with the mechanism of assurance to be determined by the IRT. Financial
assurances, other than documentation of adequate funding within the agency, to cover
construction, monitoring, and remediation are not typically required, nor anticipated to be
required for typical Bank Sites, for the Umbrella Bank MUMBI. However, the need for type
of and amount of financial assurance required for an individual Bank Site meeting the unique
criteria will be evaluated on a case-by-case basis per the Guidance and incorporated into the
Bank Site MUMBI Amendment/Site Specific Mitigation Plan. It will be the responsibility of
the Sponsor to secure needed bank site funding through the state biennial work plan to cover
all real estate acquisition, preliminary engineering, construction, construction engineering,
post-construction monitoring, site remediation, long-term monitoring and potential
stewardship costs.

4. Maintenance Provisions: Sponsor agrees to perform all necessary work in accordance with
the provisions of the MUMBI and approved Site Specific Mitigation Plans/MUMBI
Amendments, to establish and maintain the Bank Sites until (i) credits have been exhausted
or banking activity is voluntarily terminated with written notice by the Sponsor provided to
the Corps and other members of the IRT; and (ii) it has been determined and agreed upon by
the IRT that the debited Bank Site has satisfied all the conditions herein and in the Site
Specific Mitigation Plans. Should the conditions described above be met based on Corps and
the IRT review (after all comments received from the IRT members), the Corps shall issue a
“close-out” letter to the Sponsor for a Bank Site or phase of a Bank Site. Upon receipt of the
“close-out” letter, Sponsor will update the accounting ledger to reflect the new status.
Following close-out, the Sponsor or an approved third party will conduct annual inspections
to ensure performance standards continue to be met. If not, Sponsor or the third party will
address site specific problems and remediate after coordination with the IRT and approval
from the Corps . During the year following remedial efforts, bi-annual inspections of
remediation sites will be implemented to ensure compliance, with reports provided to the IRT
for review and approval by the Corps.
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5. Accounting Procedures: Sponsor shall track mitigation credits and debits according to the
current version of the New England District of the Corps’ Mitigation Guidance, annually
reporting the Umbrella Bank status to the IRT, as set forth in the Maintenance/Monitoring of
Bank Sites (Section 111, C, 1) of this MUMBI. Such tracking will include debits resulting
from authorized impacts from permitted projects which were compensated for using an
Umbrella Bank site, and any mitigation credits accrued when success criteria are met as
specified in the MUMBI. A ledger for tracking debits, available credits, and permitted
projects will be submitted to the Corps and the IRT. Sponsor shall use its best effort to
submit the updated ledger within 60-days of an approved Umbrella Bank transaction. A copy
of a sample accounting ledger/tracking format is included as Appendix A.

All reports/ledgers shall identify mitigation debited by type for a particular project/permit
(e.g., wetland, stream), and shall identify acres/linear feet, or other units of measure
established for an individual Bank Site, as well as the cumulative total of debits used and
remaining credits by type. All reports/ledgers shall include, for each reported debit, the
Corps Permit ID number for which the mitigation was used.

6. Contingency and Remedial Plans: Contingency and remedial plans, consistent with those
outlined in the most recent Guidance or future published revisions as appropriate, shall be
developed for each Bank Site. These plans will be included in the Site Specific Mitigation
Plans. These plans shall establish the groundwork by which the Sponsor will proceed to
correct deficiencies identified on a given Bank Site, as appropriate. In that remedial actions
cannot be determined at this time or at the time of the preparation of the Site Specific
Mitigation Plan, Sponsor retains the right to propose and use amended remedial action plans,
as appropriate, upon identification of remedial needs in the future after review by the IRT
and approval by the Corps.

The Corps shall review the annual monitoring reports and may at any time, after consultation
with the Sponsor and the IRT, direct the Sponsor to take remedial action at a Bank Site.
Remedial action required by the Corps shall be designed to achieve the performance criteria
specified above. Sponsor shall use its best effort to initiate the implementation of remedial
actions at the first appropriate opportunity (for example, supplemental plantings will be
completed during the first appropriate season).

In the event the Sponsor determines that remedial action may be necessary to achieve the
required performance criteria at a Bank Site, it shall provide notice of such proposed
remedial action to the Corps for distribution to all members of the IRT. No remedial actions
shall be taken by the Sponsor, prior to the concurrence of the Corps in consultation with the
IRT. Once a need for “major” remedial action is identified by the Sponsor and the IRT, the
IRT will respond within 60 days on the plans proposed for remedial actions. “Major” shall
be defined as a remedial action that could alter the goals of the Bank Site or require IRT
concurrence on the affect the action may have on credits released to date. Should the Sponsor

August 2011

17



identify “minor” actions required that would not alter goals set forth in the Site Specific
Mitigation Plan (herbicide treatment, invasive species removal, supplemental plantings, etc.),
Sponsor shall conduct the work as needed and notify the IRT of the need for the remediation
after the action is completed, such as in an annual monitoring report. It is understood that
“emergency” remedial actions will be responded to with “urgency” by the parties to this
agreement.

Sponsor may determine that adaptive management may be appropriate for individual Bank
Sites. Sponsor shall notify the IRT on a case-by-case basis of this potential need. Sponsor
and the IRT will discuss the merits of a proposal for adaptive management on a specific site
at the next available meeting of the agencies. An adaptive management program will only be
carried out by the Sponsor after review by the IRT and approval by the Corps.

7. Default: Should the IRT determine that the Sponsor is in material default of any provision
of this Agreement, the IRT, acting through the Corps, may notify the Sponsor that the use of any
credits will be suspended until the appropriate deficiencies have been remedied. Upon notice of
such suspension, Sponsor agrees to immediately cease the transfers of mitigation credits until the
IRT informs the Sponsor that transfers may be resumed. Should Sponsor remain in default, the
IRT, acting through the Corps, may terminate the MUMBI and any subsequent bank operations.
Upon termination, Sponsor agrees to perform and fulfill all obligations under this agreement
relating to credits that were transferred prior to termination.

8. Bank Closure: Once all the bank credits are debited from a bank site, the Sponsor will notify
the Corps and the IRT of its intentions to close the site. The Sponsor will contact the long-term
steward, where applicable, and arrange for property title transfer. The protection mechanisms
outlined in the bank site’s conservation easement shall remain with the site in perpetuity.

D. Role of the IRT

1. Oversight: In coordination with the Corps, the agencies represented on the IRT agree to
provide appropriate oversight in carrying out the provisions of this MUMBI.

2. Best Efforts: In coordination with the Corps, the agencies represented on the IRT agree to use
their best efforts to review and provide comments on all Pre-application Prospecti, Site
Specific Mitigation Plans, monitoring reports, success criteria, credit review reports, and
remedial action plans for the Umbrella Bank and Bank Sites within 60 days.

3. Compliance Inspections: For each Bank Site, the Corps, in coordination with the IRT and
Sponsor (as appropriate), may conduct compliance inspections to verify credits available in
the Bank Site and recommend corrective measures (if any) within 60 days of inspection until
the terms and conditions of the Site Specific Mitigation Plan/MUMBI Amendment have been
determined to be fully satisfied or until all credits have been debited, whichever is later.
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4. Other Inspections: In coordination with the long-term steward, inspections may continue to
be made by the Sponsor, Corps, and IRT members after the site is “closed”.

E. Miscellaneous

1. Validity: This MUMBI shall become valid on the date of the last signatory’s signature on the
accompanying concurrence memo/letter. This MUMBI may be amended or modified with
the written approval of all signatory parties.

2. Dispute Resolution: Should the Sponsor and IRT have any disputes pertaining to the
MUMBI and the bank sites contained within, the parties agree to resolve such disputes as
follows: (1) reach consensus per the Guidance or (2) avail itself of other remedies that
become appropriate in the future through published Corps guidelines (as an example, should
the Corps permit appeals process allow for mitigation banks to use this process in the future).

3. Participation Termination: Any agency participant may terminate its participation in the IRT
with notice in writing, through the Corps, to all other parties to this agreement. Termination
shall be effective fourteen (14) days from placing said notices in the United States mail.
Member withdrawal shall not affect any prior issuance of credits and all remaining parties
shall continue to implement and enforce the terms of this MUMBI and MUMBI
Amendments and Site Specific Mitigation Plans associated with Bank Sites. Except for
termination as described above, this agreement may be modified only with the written
agreement, through the Corps, of all remaining parties to this agreement at the time of the
modification.

4. Force Majeure/Delays: Any delay or failure of the Sponsor shall not constitute a default
hereunder if and to the extent that such delay or failure is primarily caused by any act, event,
or conditions beyond the Sponsor’s reasonable control and significantly adversely affects its
ability to perform its obligations hereunder including: (i) natural events such as; lightning,
earthquake, fire, landslide, drought, hurricane, storm, or flood; (ii) condemnation or other
taking by any governmental body; (iii) change in applicable law, regulation, rule, ordinance
or permit condition, or the interpretation or enforcement thereof; (iv) any order, judgment,
action or determination of any federal, state or local court, administrative agency or
government body; or (v) the suspension or interruption of any permit, license, consent,
authorization or approval. If the performance of the Sponsor is affected by any such event,
the Sponsor shall give written notice thereof to the IRT as soon as is reasonably practicable.
If such event affects a Bank Site and occurs before the final availability and use of all credits,
Sponsor shall take remedial action (Contingency and Remedial Plans Section Ill, C, 7) to
restore the property to its reasonably appropriate and expected condition prior to such
issuance of further credit, in a manner sufficient to provide adequate mitigation to cover
credits that were issued prior to such delay or failure to compensate for impacts to waters,
including wetlands, authorized by Department of the Army permits. Such remedial action
shall be taken by Sponsor only to the extent necessary and appropriate, as determined by the
IRT. Should such actions be unable to replace any lost functions, they must be replaced in
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10.

11.

12.

some other manner to be proposed by Sponsor (e.g., use of ME ILF program, use of another
site) and approved by the IRT. Such actions are only necessary if the Bank Site has not
received official notification from the Corps that the Bank Site has been “closed-out”.

Third Party Beneficiary: No third party shall be deemed a beneficiary hereof and no one
except the signatories hereof, their successors and assigns, shall be entitled to seek
enforcement hereof.

Entire Agreement: This MUMBI constitutes the entire agreement between the parties
concerning the subject matter hereof and supersedes all prior agreements or undertakings,
excepting Mitigation Banking Instruments or other permit actions currently in place which
Sponsor has signed and is implementing the Site Specific Mitigation Plan or Mitigation Plans
for pursuant to Section 404 and DEP Chapter 310 permits that have been approved by the
IRT.

Specific Language Controlling: In the event any one or more of the provisions contained in
this MUMBI are held to be invalid, illegal, or unenforceable in any respect, such invalidity,
illegality or unenforceability will not affect any other provisions hereof, and this MUMBI
shall be construed as if such invalid, illegal, or unenforceable provision had not been
contained herein.

Governing Laws: This MUMBI shall be governed by and construed in accordance with the
laws of the State of Maine and the United States of America as appropriate.

One Agreement: This MUMBI may be executed by the parties in any combination, in one or
more counterparts, all of which together shall constitute but one and the same
instrument/agreement.

Binding Terms and Conditions: The terms and conditions of this MUMBI shall be binding
upon, and inure to the benefit of the parties hereto and their respective successors/assigns.

Amendments: This MUMBI can be amended in the future to reflect changes in regulatory
programs, Sponsor needs, or IRT requirements. Amendments must be mutually agreed upon
by Sponsor and the IRT. Amendments to the MUMBI must follow the guidelines for
amending the MUMBI attached as Appendix B of this document.

Assigns: This agreement can be assigned to another party subject to approval by the New
England District of the Corps, in consultation with the IRT, and Sponsor. Any future
assignee of the Umbrella Bank or a Bank Site shall be subject to the terms and conditions of
this agreement and shall be subject to the New England District of the Corps’ Mitigation
Guidance. Assignee will be responsible for adherence to all aspects of this agreement and the
Corps Guidance.
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13. Re-evaluation: Due to the anticipated longevity of the Umbrella Bank, the Sponsor and the
IRT agree to re-evaluate this MUMBI and its effectiveness in meeting the parties’ mutual
objectivesof streamlining the Sponsor’s mitigation process and developing environmentally
favorable mitigation Bank Sites. The re-evaluation shall be conducted only after the process
of preparing MUMBI Amendments/Site Specific Mitigation Plans on several Bank Sites has
been completed. Any member of the IRT or the Sponsor can request the re-evaluation be
initiated, but both parties must agree to the appropriateness of the timing of the re-evaluation
(refer to Appendix B for the re-evaluation schedule).

Amendments to the MUMBI must be agreed to by all the parties to this agreement through
signature. Should the MUMBI be amended or terminated after the re-evaluation, the Sponsor
and the IRT shall continue to be responsible for honoring commitments made to date with
respect to the Umbrella Bank and any approved on-going Bank Sites (MUMBI
Amendments/Site Specific Mitigation Plans).

Site Specific Mitigation Plans and MUMBI Amendments shall conform to the agency
standards or guidelines in place at the time of submission of individual Bank Site documents.
This also applies to additional phases or expansions to previously approved Bank Sites.

14. Communications/Contacts: All notices and required

reports, except as otherwise noted in the

MUMBI, shall be sent to each of the parties (via the Points of Contact) at their respective
addresses, provided on page 31 and 32 (should a Point of Contact change, written notice
providing the new Point of Contact shall be provided to the IRT Chair).
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SECTION 2 - SEARS ISLAND BANK SITE:
Objective

The Sears Island bank site is composed of a large, uninhabited preservation area (500.8

acres) (See Appendix C — Survey Map) making up the eastern and southern portions of the 918
acre island. This bank site will provide mitigation credit for transportation related projects in the
Penobscot Bay Coast Subsection Biophysical Region. This 500.8 acre site is preserved through a
conservation easement with the Maine Coast Heritage Trust (MCHT).

On the Survey Map (see survey plan in Appendix C) there is the designated Education and
Maintenance Center Parcel. This subdivided parcel is dedicated for the use and development of
an educational and maintenance facility for the island. This area, composed of 98 acres, is not
currently considered part of this submission. However, this site may be included in a future
submission for inclusion under the umbrella bank once this area is built out and it is determined
that there are important aquatic functions to be gained from a new Bank Site in this location .
The Protected Property area adjacent to the Transportation Parcel shall have a higher ratio of
mitigation credit due to potential future development on the Transportation Parcel. Such
development would likely lead to a degradation of aquatic functions on the Protected Property,
particularly wildlife habitat functions. There will be a 50:1 credit ratio for the first 50° from the
bank’s boundary with the Transportation Parcel and a 30:1 ratio for the area between 50" and
250°. This information is listed in Table 1 and delineated on the Survey Map, along with the area
square footage and wetland credit calculation.

The remaining 500.8 preservation acres, consisting of the land outside the Education and
Maintenance Center Parcel, the Stetson Hill Road and unimproved gravel road footprint and the
communication tower, will be immediately available for credit use upon the signing of this
MUMBI. See wetland type; acreage; functions; proposed ratios; credit and cover type and
proposed credit in Table 1.

Wetland | Acrea | Functions & Values Propose | Credit Cover Propose
Type ge d Type Type d Credit
Credit (acres)
Ratio
PFO 62 WH, GWD, SS, NR, 15:1 Preservati | HW 4.13
AQ on
PEM 2 WH, GWD, SS, AQ 15:1 Preservati | OF 0.13
on
PSS 56 WH, GWD, SS, NR, 15:1 Preservati | SW 3.7
AQ on
Intertidal | 6 WH, AQ, SH 15:1 Preservati | SM/IF | 0.43
on
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Upland | 315 WH, GWD, SS 15:1 Preservati | HW/M | 21.0
on X

Upland | 12 WH, GWD, SS 50:1 Preservati | HW/M | 0.24
on X

Upland | 47.8 WH, GWD, SS 30:1 Preservati | HW/M | 1.59
on X

TOTAL | 500.8 31.22

S

Table 1: Wetland Type, Acreage, Functions, Proposed Credit Ratios, Credit Type, Cover Type
and Credits Available

Key: Wetland Type: PFO - Palustrine Forested Wetland; PEM — Palustrine Emergent Wetland;
PSS — Palustrine Scrub Shrub;

Key: Functions & Values: groundwater discharge (GWD); floodflow alteration (FF); fish &
shellfish habitat (SH); sediment toxicant retention (STR); nutrient removal (NR); production
export (PE); sediment/shoreline stabilization (SS); wildlife habitat (WH); recreation (R);
education/scientific value (ESV); uniqueness/heritage (UH); and visual quality/aesthetics (AQ).

Key: Cover Type: HW — Hardwood; OF — Open field; SW — Scrub wetland; SM - Salt marsh;
IF — Intertidal flats; MX — Mixed wood.

The variety of wetland types and functions with the intermixing of forested wetlands and uplands
abutting coastal wetland types provides a unique habitat richness. In addition, the Protected
Property has 6 acres of intertidal and salt marsh areas consisting of hard and soft substrate areas
supporting 29 species of marine fauna, while soft substrate areas support 114 species, including
mollusks, bivalves, and marine worms. Although not part of the bank site, the abutting subtidal
areas along this shoreline are colonized primarily by mussel beds and red algae, with occasional
occurrences of kelp and sea urchins. A baseline report developed by Maine Coast Heritage Trust
in 2009 for the 598.8 acre preservation area (which includes the proposed 500.8 acre Bank Site)
is included in Appendix D.

Site Selection
Local and Regional Context

Mitigation bank sites are ideally selected based upon the needs identified in a watershed
assessment. In the State of Maine there has been only two watershed plans developed for major
drainages, that being the Sunday River and the Casco Bay Estuary. All other drainage studies
have concentrated on small urban impaired tributaries in larger watersheds in southwestern
Maine. Given the lack of an available watershed plan for the Penobscot River, the department
has reached out to federal and state resource agencies to identify watershed needs based upon
local land use practices, field observations and local knowledge.
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One project in particular, the Penobscot River Restoration Project, is underway that will
contribute to the restoration of 11 species of sea-run fish to the watershed. This unprecedented
collaboration between hydropower companies, the Penobscot Indian Nation, six conservation
groups, and state and federal agencies are working together to revive not only native fisheries but
social, cultural and economic traditions of New England’s second largest river. This effort is on-
going and will likely foster additional watershed-based studies and initiatives to restore, enhance,
and preserve fragile and high value ecosystems like Sears Island in the Penobscot River
watershed.

The importance of Sears Island in regards to the Lower Penobscot River Watershed includes a
number of natural resource elements that are quickly disappearing with the advent of rapid land
speculation and development in the Penobscot Bay Coast Subsection. These resources include
undeveloped marine and freshwater shoreline, coastal habitat connectivity and public access to
the bay. Penobscot Bay is aptly named “The Jewel of the Maine Coast”. The region provides
exemplary four-season outdoor recreation to visitors and residents making it an extremely
popular destination for all age groups. With this popularity comes the increase of human
development pressures on all the coastal towns around the Bay. This situation was highlighted in
a 2005 report by the U.S. Forest Service that found the lower Penobscot River region was the
most threatened by development in the eastern U.S., with over 300,000 acres of privately owned
forest predicted to be converted to residential housing in the next 25 years, more than any other
watershed in the study. This study did not specifically target coastal property where development
pressures far exceed that of inland areas making the uninhabited Sears Island a rare and unique
natural resource in the watershed. Sears Island is the largest undeveloped island on the east coast
of the continental United States is, in itself, remarkable. The ecological functions that this island
contributes to the watershed are vast given it’s location at the mouth of the Penobscot River.

Sears Island’s regional context (upper Penobscot Bay) is an area characterized by a varied
shoreline that includes rocky shores, cobble beaches, headlands, broad mudflats and small
pockets of salt marsh. This variety is represented in total on the Sears Island shoreline, where
steep escarpments dominate along the exposed southern tip and mid-section of the island,
grading to increasingly broad flats with associated salt marsh in the protected coves to the north.
This pattern is characteristic of peninsulas and islands in the upper bay, the nearest example of
which is Cape Jellison, located less than one mile to the east. Mainland areas that appear to
provide a similar range of wildlife habitat types, as indicated by geographic location, soils,
topography, land cover and other regional data, include Verona Island, Bowden Point in the
Town of Prospect, the Castine peninsula and Cape Rosier. Sears Island may differ from these
areas not so much in its wildlife species richness or assemblage of natural communities as in its
lack of human inhabitants at the present time. Because Sears Island is essentially undeveloped,
the relative abundance of terrestrial wildlife is greater than that found in other coastal areas with
more development. The similarity of plant and wildlife communities on Sears Island to those of
nearby mainland areas is due to its historical connection to the mainland (by way of a sand bar
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prior to the 1989 construction of a 2-lane road and adjacent area for a potential future rail line),
geographic location and similar land use, including a long history of agriculture and logging.

Regional wildlife data indicates that many areas in Penobscot Bay support concentrations of
wildlife that require marine and estuarine habitat (Fefer and Schettig 1980). Most of the waters
adjacent to Sears Island were rated as Class B wildlife concentration areas (of regional
significance) by MDIF&W (Woodard et al. 1987). Stockton Harbor is rated as a Class A
(national significance) wildlife area by MDIF&W. Regionally, fifty percent of the designated
shoreline habitats in Penobscot Bay are rated Class A or Class B by MDIF&W. Inner Stockton
Harbor is the closest of 71 shorebird feeding and roosting areas identified in the Penobscot Bay
region (Woodard et al. 1987). Maps included in Fefer and Schettig (1980) identified tidal flats
for waterfowl in the upper reaches of Stockton Harbor and Long Cove as well as along the Sears
Island causeway.

The Penobscot River Watershed drains nearly one-quarter of the State of Maine (23,180 km?).
The River’s estuary stretches 40 km, from the fall line at present-day Bangor, to Penobscot Bay.
Within the region, shorelands are at greatest risk of development due to ready access and high
amenity values. In the June 2010 edition of DownEast magazine the real estate section advertised
62 coastal properties or land in the towns adjacent to Penobscot Bay. This region hosted 45% of
the real estate listings in the magazine. Over the past 5 years in Camden and Rockport, on the
western side of Penobscot Bay, these towns have issued 386 new housing starts in a 43 square
mile area. Of these, 10% were designated as seasonal structures. With this active and on-going
development in this region, the preservation of two thirds of Sears Island is a land stewardship
opportunity of great importance to the watershed and eco-region with the advent of quickly
diminishing coastal habitats around Penobscot Bay.

Contribution to Biodiversity

A site evaluation reveals a variety and interspersion of habitat types related directly to
biodiversity at the ecosystem and community levels. For this evaluation, “habitats” are
considered equivalent to broadly-defined “communities” that include an assemblage of
interacting plants and animals and their common environment. Ecosystems are, in turn, groups of
communities and their environment, held together by physical and biotic connections. An
example of an ecosystem under this definition is the Intertidal River Ecosystem, which may
include a variety of communities such as freshwater tidal marsh, brackish tidal marsh, high salt
marsh, low salt marsh and subtidal estuary.

One community that is known to occur on the Sears Island Site and is classified as less common
by the Maine Natural Areas Program (MNAP) is the island’s vernal pools.

Vernal pools, as defined by MNAP, are classified as SU (possibly in peril in Maine but status
uncertain). Sites on Sears Island that meet MNAP vernal pool definitions include naturally
occurring and human intervention sites from past land use practices. All of the amphibian species
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known to breed on Sears Island, including those that require vernal pool habitat, are described as
common to abundant and widely distributed in Maine (Hunter et al. 1992). Concern for vernal
pools in Maine stems from their vulnerability to local eradication coupled with their importance
to a unique assemblage of species (MDIFW 1993). The intense development pressures on the
coastal habitats in the Penobscot River watershed make the protection of existing vernal pools
and associated upland forest habitat on the island a preservation priority.

The occurrence of state and federally-listed species adds to the overall diversity of wildlife and
plant species on Sears Island. The study area does not contain Federal Critical Habitat or state
Essential Habitat for endangered species. The state-listed eastern ribbon snake (Special Concern)
was documented on Sears Island in 1977. Sears Island is in the range of the Gulf of Maine
Distinct Population Segment of endangered Atlantic salmon, as designated by NOAA and
USFWS; Atlantic salmon occur in marine waters around Sears Island but not in streams on the
island. The coastal waters around Sears Island are also in the known range for the endangered
short-nosed sturgeon. There is an existing, but abandoned, bald eagle nest in the SE quadrant;
bald eagles and their nests are protected under the Bald & Golden Eagle Protection Act.
Additional residents such as the southern bog lemming and rare sedge species contribute to local
biodiversity. The importance of the contribution made by these resident species to the larger
scale of biodiversity is directly relational to rare sightings of these species elsewhere in the
Penobscot Bay Coast Subsection.

Habitat Assessment Summary

Sears Island and Kidder Point, which serves as the island’s access to the mainland, have a long
history of intensive land use. While there is little to no human activity now versus in the past, the
former owners harvested mature timber and practiced active agricultural farming, including
livestock, row crops, apple orchards and haying. Since farming was abandoned in the 1930’s,
forests have reclaimed many of the old fields. Currently, forest, scrub-shrub (both upland and
wetland), and meadow predominate on the island. Coastal wetland, rocky shore, mixed flats and
deepwater habitat are located around the island’s perimeter. Eelgrass beds have been mapped
along the island’s west shore and have been observed along the eastern shore although not
mapped.

Sears Island is currently an early successional community with second growth forest, forested
and scrub-shrub wetlands and coastal marine communities. The island provides terrestrial habitat
for a variety of birds, mammals, reptiles and amphibians. The Sears Island shoreline, the
causeway area, Long Cove and Stockton Harbor are identified as important coastal wildlife areas
by state resource agencies. In a number of studies conducted on the island during the early
1990’s the greatest concentration of coastal wildlife were observed in the coves and undisturbed
wetland areas around the causeway and inner Stockton Harbor.

The island’s habitats and wildlife values are characteristic of the second-growth forests,
abandoned farmland and protected coastal waters found in the upper Penobscot Bay region.
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Current ecosystem and community diversity reflect the island’s long history of agriculture and
forestry. The abundance and diversity of wildlife species reflects the varied communities of the
study area. The island’s proximity and connection to the mainland results in a wildlife
community similar to that which would be expected in similar mainland habitats in this part of
Maine’s coast, although terrestrial wildlife abundance is greater than in coastal areas that are
more developed. Sears Island appears to differ from other areas in the upper bay not so much in
richness or habitat types and wildlife species as in lack of human habitation. The preservation of
two thirds of the island will ensure these habitats and species will continue to thrive as more
human development encroaches and landscape/habitat fragmentation dominates the upper
Penobscot Bay region. Undoubtedly, this site will become more valuable as human settlement
patterns continue to rapidly populate the coastal areas in and around Penobscot Bay.

Site Selection Criteria

The umbrella bank site selection criteria are rated based upon how well the proposed site meets
the listed criteria. The Sears Island site successfully meets the majority of these selection criteria.

See Table 2 - Site Selection Criteria below.

TABLE 2: Site Selection Criteria

Evaluation Results

Mitigation site has excellent potential for wetland restoration,
enhancement, and/or creation.

The site is made up of upland and wetland preservation only so does
not meet this criterion

For preservation parcels, the site is under threat from degradation
in the next 20 years and contains both aquatic resources and
healthy upland buffers.

Prior to MaineDOT acquisition, the future use of the island was
considered for a nuclear power plant, coal fire plant, a vacation resort
and a residential subdivision. There is intense development pressure on
lands abutting Penobscot Bay.

Project replaces or protects those wetland types lost in the
biophysical region.

The variety of wetland and upland types on the island provide
excellent resource match for likely impacts in the Penobscot
Biophysical Region.

Muitigation parcel is connected to or in close proximity to
protected lands held by a stewardship organization in the interest
of maintaining and preserving habitat connectivity.

This site is not connected to other protected lands because it is an
island. The criterion is not applicable in this situation.

Muitigation site is in a Maine Beginning with Habitat (BwH)
Focus Area or State Wildlife Action Plan (SWAP) Focus Area,
has high or unique natural resource value, and/or protects a
drinking water supply.

Sears Island is the largest uninhabited island on the east coast of the
United States. The MNAP designated dune grassland on the north end
of the island is considered an imperiled natural community. The island
is not mapped in a BwH or SWAP focus area.

Site supports regional conservation initiatives, including
priorities of NGO's and local land trusts.

MCHT holds a CE on the protected property. The NGO - Friends of
Sears Island (FOSI) has conducted a biological assessment of the
protected property documenting natural resource communities. They
are actively working on trail maintenance and policing public
access/use.

Muitigation site is feasible regarding ease of acquisition,
construction, cost, achieving success, and meeting regulatory
bank requirements.

The site selection work has been completed. With the deposit of this
site in the MUMBI the bank deposit requirements will be met. On-
going site maintenance and management will continue with help from
MCHT, FOSI and the MaineDOT.

Site provides a wide selection of wetland types and related
functions and values, including habitat diversity.

Yes. See Table 1 for details.

Project has local support from municipalities, residents, and
abutters.

The CE and banking arrangement on the protected property was
successfully negotiated and accomplished through a series of public
outreach meetings and forums in Searsport.
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Parcel will be protected with an easement and/or ownership and a | Yes. See Long-Term Protection and Long-Term Management

long-term stewardship fund. Sections.

Site is ecologically sustainable — compatible with current and The protected property is sustainable through state ownership and the

future adjacent land uses. CE with MCHT oversight. IRT approved buffers have been designated
along the Transportation Parcel border.

Baseline Information

See complete baseline report developed by MCHT in Appendix D.

Long-Term Protection

The Sears Island site is held under a Conservation Easement with Maine Coast Heritage Trust.
The Maine Department of Environmental Protection (MDEP) is named the third party enforcer.
See Conservation Easement in Appendix E. See Long Term Management Section for details
regarding management and long term sustainability of the resources. See Financial Assurance
Section for funding mechanisms.

Determination of Credits

The Sponsor is proposing a deposit of 33.22 acres of preservation credit not including the
Education & Maintenance Center Parcel, communication tower, the Stetson Hill Road and
unimproved gravel road footprint (using the Corps recommended 15:1 ratio for preservation
except as described above).

See Table 1: Wetland Type, Acreage, Functions, Proposed Credit Ratios, Credit Type and
Credits Available.

Service Area

The Sears Island site is located in the Penobscot Bay Coast Subsection defined in the Bailey
Ecoregions Map (ECOMAP 1993). The credit from this site may be used for projects requiring
mitigation in the Penobscot Bay Coast Subsection (See Appendix F for Ecoregion Map and
location of the Penobscot Bay Coast Subsection).

Credit Release Schedule

The proposed schedule for credit release is:
Preservation credit release:

100 % upon signing of this MUMBI by all signatories.
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Schedule

The Sears Island site is composed of entirely preservation credit with no
engineering/construction/monitoring required. Therefore there is no work plan or schedule for
this site.

Mitigation Work Plan

The Conservation Easement with MCHT on the Protected Property was signed and filed at the
Waldo County Registry on January 22, 2009. Because this site includes only preservation credit
there is no formal work plan for completing preliminary engineering, construction or post-
construction monitoring.

Performance Standards

Because this site includes only preservation credit, no performance standards are identified. Site
will be maintained according to the plan outlined in the Long Term Management Section and the
MCHT Conservation Easement.

Monitoring Plan

Preservation credit will not be monitored but maintained under the Long Term Management
Plan. See Long Term Management Section.

Long Term Management

Sponsor will be responsible for managing the preservation mitigation site on Sears Island until
there is no longer a credit balance. There is a Conservation Easement held by the Maine Coast
Heritage Trust (MCHT) which will take over future long term management for the entire parcel
once credits are used. It is the general intent of this Conservation Easement to assure that the
Protected Property will be retained forever in its substantially undeveloped, open and natural
condition, consistent with the terms of this Conservation Easement and to prevent any use of the
Protected Property that will impair or interfere with these conditions. The Sponsor and MCHT intend
that this Conservation Easement will limit, in perpetuity, the uses of the Protected Property to
activities which are compatible with these purposes and the protection of wetlands and aquatic
resources, upland resources, wildlife habitat and preservation of its open space, natural values and its
scenic character when viewed from the Public Vantage Points. The easement provides for the
establishment of a Sears Island Management Advisory Council whose role is to establish land
management and maintenance responsibilities and review proposed third party land use options and
permit/deny such uses. These uses shall be compatible with the protection of wetlands and aquatic
resources and upland resources associated with the bank site. Membership will consist of
representatives from MCHT, Town of Searsport, Town of Stockton Springs, Maine Department of
Environmental Protection, Maine Department of Conservation, Coastal Mountains Land Trust,
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Friends of Sears Island and Maine DOT. Refer to this Conservation Easement in Appendix E for
specific uses, restrictions and reserved rights.

MCHT determines the long-term stewardship and enforcement expenses of each easement
transaction and secures the dedicated or operating funds to cover current and future expenses. If
funds are not secured at or before the completion of the transaction, the land trust has a plan to
secure these funds and has a policy committing funds to this purpose. Currently, MCHT
maintains a pooled stewardship fund that, as of September 30, 2009, was valued at $11,305,000.
This fund can be used for any stewardship expenses related to easements and fee properties,
including staff salaries, management expenses, staff training, legal expenses such as drafting
amendments, reviewing possible violations. In addition, MCHT has created a Legal Defense
Fund that is in addition to and separate from our stewardship fund. It is currently maintained at
$250,000.

The Sponsor’s management costs will be met with biennial Work Plan funding for the
Environmental Office’s Mitigation Banking Program. Funding will be determined based on number
of bank sites and their project phase and the number of new and/or proposed sites. Under the current
Work Plan (2010-11) the ENV Office has secured $800,000 for statewide Mitigation Banking,
$50,000 for mitigation site remediation and $40,000 for mitigation site property management.

Contingency and Remedial Plans

A contingency and remedial plan will not be required for the preservation credit bank deposit for
Sears Island. The Conservation Easement held by MCHT provides for the control and removal of
invasive species whether or not wetland function is impacted.

Financial Assurances

Sponsor has allocated $250,000 for FY 2010 — 2011 to cover all costs associated with
maintaining and meeting the conditions of the Conservation Easement. This funding may be used
for maintaining existing “Natural Area” uses, restrictions and reserved rights as defined in the
easement. This will involve controlling structures, surface alterations, vegetation management,
securing public access, maintaining marked boundaries, and any required procedures needed to
comply with the conservation easement. Vegetation management may involve cutting and
trimming, but not the removal of, dead and dying plants unless they pose a safety or disease
hazard. Diseased plants or controlling invasive species shall include the removal and appropriate
disposal of the vegetation. For additional information on funding uses see Conservation
Easement; Natural Area Uses, Restrictions and Reserved Rights; pages 10-14.

Allocation of transportation revenues is directed by the Maine Revised Statutes, The
Appropriations Act, Maine Sensible Transportation Act of 2000, Federal Laws and Regulations
and the Maine Legislature’s Transportation Committee. 23 M.R.S.A. @

1651 et seq governs the approved uses of Maine’s General Highway Fund, which includes the
apportionment and expenditure of funds, “for the improvement, construction and maintenance of
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highway and bridges” and for “administration of office and duties of the department.” The
Environmental Office receives an annual allocation from this fund to administer and operate its
programs which include wetland and stream banking, design, construction, monitoring, reporting
and remediation. The Sponsor commits to maintaining an annual appropriation to address
financial needs and assurances with respect to bank site development.

Maintenance Provision

Sponsor agrees to perform all necessary work in accordance with the provisions of the

MUMBI and approved Site Specific Mitigation Plan/MUMBI Amendments, to establish and
maintain the Sears Island preservation bank until credits have been exhausted or banking activity
is voluntarily terminated with written notice by the Sponsor provided to the Corps and other
members of the IRT. After all the bank credits are used, the maintenance responsibility of the
Protected Property will be decided by the members of the Sears Island Management Advisory
Council. See Long Term Management for the roles and responsibilities of this Council. Long-
term (past 10 years) maintenance requirements will be determined on a site-specific basis and
reviewed with the IRT for approval before implementation. However, any such activities shall be
the responsibility of the Sponsor or another entity approved by the Sponsor as the Long-Term
Steward. The Sponsor maintains an annual appropriation to provide a funding source (see
Section IV D (1)) for any significant repairs necessitated by natural disasters or other
catastrophic events as defined in paragraph E below that the Sponsor or another entity approved
by the Sponsor as the Long-Term Steward, must address.

Restricted Uses

It is the intention of the Conservation Easement (CE) that the bank area be used as conservation
land for low impact outdoor recreation, nature observation and study, and the uses and
improvements within the area be limited to the extent necessary or appropriate to preserve its
natural and undeveloped character including preserving its wildlife habitat and natural scenic
values, as well as to buffer the shoreline and important conservation values of the property from
the impacts of permitted development and uses within the property’s Education and Maintenance
Center Area and from the transportation facilities that may be located on the excluded
Transportation Parcel. Restrictions include: no structures, temporary or permanent, may be
located or constructed on the bank property; no surface alterations on the bank parcel shall be
permitted; specifically identified vegetation management will be allowed in coordination with
IRT-approved plans. This will include no commercial activities, wind towers or

geothermal resource development on the bank property. For detailed restrictive uses see
Appendix E — Sears Island Conservation Easement pages 10-14.
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Signatures:

K?D/g LQ\D g iz /v

David Bernhardt, Commissioner
Maine Department of Transportation

%WL/ Date: // /Pur //
é?m. Samaris i
olonel, Corps of Engineers

District Engineer

August 2011

32



APPENDIX A
Credit Tracking Form



Date | Bank | Bank | Bank | Credits | Acres | Linear | Permit | Credit Assessment | Release | Impact | Impact TW | BPC | Sponsor
Name | Status | Type Feet No. Resource Method Project | Bio Quantity Name
Type Name Region | Sq/Ft

Umbrella Bank Credit Ledger

Legend:

TW = Total Withdrawn Credits
BPC = Balance of Potential Credits




APPENDIX B
Re-evaluation Schedule



MUMBI Re-Evaluation Schedule:

After the successful approval and deposit of the Sears Island site in the MUMBI, the IRT will
determine if re-evaluation of the program is required. If at any time during this period the IRT
believes a re-evaluation and possible modification of the MUMBI is needed, the IRT Chair will
call a special meeting of the IRT to review and determine appropriateness and feasibility of
possible modifications and implement as needed.

It is recommended that the IRT meet to review and discuss the re-evaluation of the program, at a
minimum, every five years.



APPENDIX C
Sears Island Survey Map
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APPENDIX D
Sears Island Natural Resource Baseline Report
(Separate PDF)












































































































































































































APPENDIX E
Sears Island Conservation Easement
(Separate PDF)



BUFFER CONSERVATION EASEMENT
ON SEARS ISLAND, SEARSPORT, WALDO COUNTY, MAINE

THIS GRANT OF CONSERVATION EASEMENT is made this 22™ day of January 2009, by
THE STATE OF MAINE, by and through its Department of

Transportation, having a mailing address of 16 State House Station, Augusta, ME 04333-0016
(hereinafter referred to as "MaineDOT" or the "Grantor"), and in favor of MAINE COAST
HERITAGE TRUST, a non-profit corporation organized and existing under the laws of the
State of Maine, with a mailing address of 1 Bowdoin Mill Island, Suite 2011, Topsham, Maine
04086 (hereinafter referred to as the "Holder"), and the STATE OF MAINE, acting by and
through its Department of Environmental Protection as Third Party Enforcer, having an
address of 17 State House Station, Augusta, ME 04333-0017 (hereinafter referred to as the
"Third Party Enforcer” or "DEP").

WHEREAS, this Indenture is created pursuant to the provisions of 33 M.R.S.A $476
through 479-C inclusive, as amended; and

WHEREAS, the Grantor holds title to certain real property situated on Sears Island in
Searsport, County of Waldo, State of Maine, being the real estate acquired through the following
documents:

1) Notice of Taking on June 17, 1985 recorded at the Waldo County Registry of
Deeds at Book 854 and Page 283 by MaineDOT; and

2) Notice of Layout and Taking on February 6, 1986 recorded! in said Registry of
Deeds at Book 885 and Page 141 and

3) Deed from Bangor Investment Company ("BIC") to Maine DOT, dated February
7, 1994 and recorded at said Registry of Deeds at Book 1435 Page 278 and

4) Deed from BIC to Maine DOT dated March 28, 1997 and recorded at said
Registry of Deeds at Book 168 1, Page 324, and

5) Release Deed from BIC to MaineDOT dated November 12, 1997, recorded at said
Registry of Deeds at Book 1740 Page 78; and

6) Corrective Deed from Fieldcrest Cannon, Inc. to Maine DOT dated November 4,
2002 and recorded at said Registry of Deeds at Book 2357, Page 18; and

WHEREAS, Grantor's ownership in Sears Island as outlined above is subject to a

Consent Decree dated March 19, 1997, between Maine DOT and the U.S. Department of
Environmental Protection, under U.S. District Court, District of Maine, Civil Action docket # 96-
0249-B, (the "Consent Decree"), an abstract of which is recorded at said Registry of Deeds in
Book 2542, Page 221 (the "Recorded Abstract”). The remaining obligations of the Consent
Decree are outlined in a Notice of Termination of Consent Decree dated September 30,2004 and
October 4, 2004 (the "Termination") as more specifically set forth in Section 13 of this
Conservation Easement; and



WHEREAS, a portion of Sears Island consisting of an approximately 500' by 500'

square parcel on the south end of Sears island was retained by BIC and is now or formerly
owned in fee by Cell Tower Lease Acquisition, LLC (the "Tower Parcel"). The Tower Parcel is
held subject to a Conservation Easement conveyed by BIC to MaineDOT on the Tower Parcel

restricting the Tower Parcel to telecommunications purposes, recorded at said Registry of Deeds
at Book 2771, Page 296; and,

WHEREAS, the premises described by the deed references above, subject to the

restrictions referenced above, represent all of MaineDOT's property interests on Sears Island
(the "Island"); and

WHEREAS, the subject of this Conservation Easement includes two parcels of land on

the Island, together consisting of approximately six hundred and one (601+) acres more
particularly described in Exhibit A based on a surveyed description and depicted on Exhibit B,
both attached hereto and made part hereof by reference, subject to revision by any addendum
filed in accordance with Section 2.c. herein (the "Protected Property"); and

WHEREAS, the remainder of the Island not included within the limits of the Protected
Property and the Tower Parcel consists of approximately three hundred thirty (330+) acres and is
identified herein as the "Transportation Parcel"; and

WHEREAS, the Transportation Parcel is being reserved by MaineDOT for future
transportation use and 23 CFR § 774.11(i) allows for joint or concurrent development of a

transportation facility such that future development of that reserved land does not constitute a use
under 23 § 774.17; and

WHEREAS, the existing causeway and access road (collectively the "Stetson Hills
Road" and/or "State Highway 252") on the Island are intended to be included within the
Transportation Parcel; and

WHEREAS, the Protected Property comprises undeveloped land with significant natural
and wildlife values (the "Conservation Values"); and

WHEREAS, the Protected Property includes a stretch of beach that is popular for
swimming and walking by the general public and has been used for such for over decades; and

WHEREAS, the Grantor has allowed community nature observation and recreation on
the Protected Property for a number of years; and

WHEREAS, the Protected Property includes much of the only area of open, productive
clam flats in the entire town of Searsport, which has been seeded and studied for a number of
years; and



WHEREAS, Sears Island frames part of Stockton Harbor and lies very centrally on

Penobscot Bay, and Penobscot Bay is Maine's largest bay, and which has seaports,
manufacturing centers, farms, rocky headlands and well over 100 islands on its waters and
shores. The Bay serves as the economic domain of a thousand or more working fishing and
lobstering boats, includes a major shipping channel, and is a recreational and ecological location
of world class standing with a long history of sailboat cruising and recreational boating; and

WHEREAS, according to the Wildlife Habitat Evaluation of Sears Island, Maine by the

US Fish and Wildlife Service in November 1992 and other wildlife inventories as reported in a
Draft Supplemental Environmental Impact Statement dated July 1995, surveys of mammals,
birds, reptiles and amphibians were done on Sears Island from January to November of 1992
which found a diversity of terrestrial and coastal wildlife species utilizing Sears Island including
28 species of mammals, 9 species of herpetiles, and 168 species of birds. At least seven vernal
pools were identified on the Protected Property, as well as a large area of woodcock courtship
activity and a wide variety of neotropical migrants were observed; and

WHEREAS, MaineDOT wishes to ensure the ability to pursue compensatory mitigation
credits for transportation projects on the Protected Property, and has identified two degraded
locations on the Protected Property depicted in Exhibit B as "Enhancement/Restoration Areas,"
as suitable for wetland and upland creation, enhancement and restoration compensatory
mitigation (pursuant to 23 M.R.S.A. § 153B(I)(G),) for the environmental effects of as-yet
unidentified Maine DOT transportation projects (the "Transportation Projects"); and

WHEREAS, Grantor has agreed to convey and Holder has agreed to accept a
Conservation Easement over the Protected Property, being all that property comprising
MaineDOT's ownership in Sears Island except for the Transportation Parcel and the Tower
Parcel as described in Exhibit A, together with rights to access the Protected Property; and

WHEREAS, the Grantor and the Holder, recognizing the Conservaltion Values of the

Protected Property as described above, have the common purpose of conserving the values of the
Protected Property by this conveyance of a Conservation Easement over the Protected Property,
which easement shall benefit, protect and conserve the Conservation Values of the Protected
Property, conserve and protect the indigenous plant and animal populations., and prevent the use
or development of the Protected Property for any purpose or in any manner that would conflict
with this Conservation Easement, for the benefit of Waldo County and the State of Maine; and

WHEREAS, The future of Sears Island is of statewide importance, as demonstrated in
Maine Public Law 2005, Chapter 277, H.P. 202 - L.D. 277, titled "An Act Regarding the
Management and Use of Sears Island"; and

WHEREAS, the resulting Sears Island Planning Initiative Steering Committee
Consensus Agreement of April 12, 2007 as amended April 27, 2007, was supported by the Town
of Searsport, the Maine Department of Transportation, and signed by 38 signatories, who



determined that "the parties agree that the DOT, with the Town of Searsport and appropriate
others will provide for light recreation, education and conservation facilities on a portion of the
island by conveyance of an easement covering that area;" and

WHEREAS, the Joint Use Planning Process for Sears Island formed a 'Sears Island
Conservation Areca Advisory Council' to provide public input on future land use and
management decisions, based on the "Concept Paper for a Sears Island Protected Property

Advisory Group" approved and dated October 27, 2008, as documented in the Baseline Data;
And

WHEREAS, the Grantor intends through this document to outline limitations on the use
and development of the Protected Property; and

WHEREAS, the Holder will ensure that such use restrictions remain in place in

cooperation with a designated land management entity or entities (collectively being the "Land
Management Entity") selected by Grantor and approved by Holder in writing. The Land
Management Entity will advise, oversee and manage the Protected Property in accordance with
this Conservation Easement and any uses permitted herein; and

WHEREAS, the Grantor intends as owner of the Protected Property, to convey to the
within Third Party Enforcer the Third Party Enforcement Rights contained herein; and

WHEREAS, the Grantee and Third Party Enforcer agree, by accepting this grant, to

honor the intentions of Grantor stated herein and to preserve and protect in perpetuity the
Conservation Values of the Protected Property for the public benefit of this generation and the
generations to come; and

WHEREAS, the preservation of the Protected Property is consistent with federal, state
and local governmental conservation policy;

NOW THEREFORE, in consideration of the above and the mutual covenants, terms,

conditions, and restrictions contained herein, Grantor does hereby give, grant, bestow, and
convey unto the Holder, its successors and assigns forever, a CONSERVATION EASEMENT in
perpetuity over the Protected Property as set forth below.

1) PURPOSE

This Conservation Easement on the Protected Property is granted exclusively for the following
conservation purposes:

To provide a significant public benefit by protecting and preserving in perpetuity the natural and
undeveloped character of the Protected Property, including its wetlands and stream corridors, its
upland forests and fields, its wildlife habitat, and its scenic character when viewed from Public
Vantage Points specifically identified in Section 2.A. herein, and by preserving the opportunity
for low impact outdoor recreation, education and nature observation consistent with the purposes



of this casement. Accordingly, the Conservation Easement does include opportunities for low
impact recreation and education on the Protected Property, including the construction of facilitics
and structures necessary for these activities.

It is the general intent of this Conservation Easement to assure that the Protected Property will be
rctained forever in its substantially undeveloped, open and natural condition, consistent with the
terms of this Conservation Easement, including its recitals, and to prevent any use of the
Protected Property that will impair or interfere with these conditions. Grantor and Holder intend
that this Conservation Easement will limit, in perpetuity, the uses of the Protected Property to
activities which are compatible with these purposes and the protection of wildlife habitat and
preservation of its open space, natural values and its scenic character when viewed from the
Public Vantage Points.

2) EXISTING CONDITIONS

At the time of this grant there are no structures on the Protected Property except for boundary
markers, the remains of old foundations, unimproved gravel roads and foot paths. As of the date
of this Conservation Easement, there are no surface alterations on the Protected Property other
than those associated with existing structures listed herein, the Stetson Hills Road that traverses
the Protected Property, a network of rustic footpaths, two sites of altered wetlands from prior
construction activity, and an existing unpaved woods roadway with an average tread width and
side clearance of 10 feet over a right of way leading to the Tower Lot, located as generally
depicted on Exhibit B. As of the date of this grant the Protected Property is substantially
forested with small areas of open fields and meadows, and some areas of blowdowns. All
existing conditions are documented in Baseline Data, a compilation of the conditions of the
Protected Property as of the date of this grant, certified as accurate by the Grantor and the
Holder, and on file at the offices of Holder. Grantor reserves the right and hereby authorizes an
approved Land Management Entity to maintain and replace all existing structures and surface
alterations with substantially similar structures and improvements in substantially the same
locations.

A) Land Use. The Protected Property may be used for conservation, low impact
recreation, and natural resource management and educational activities,
together with limited commercial activities related thereto that do not
adversely affect its Conservation Values. The Protected Property itself shall
not be used in any manner that will detract from its substantially natural and
undeveloped character when viewed from areas on the public waters of
Stockton Harbor and those areas of Penobscot Bay from which the Protected
Property is visible, or from public roadways and land arcas on the mainland
lying easterly and northerly of the Island (hereinafter Public Vantage Points).
Notwithstanding the foregoing, any restrictions in this Conservation Easement
intending to safeguard the scenic character of the Protected Property shall
apply only to activities occurring on the Protected Property and shall in no
way be construed to prohibit or limit any type of activity or infrastructure on
the Transportation Parcel.



B) Specific Prohibitions. No industrial or residential development, and no
quarrying or surface mining activities, or exploration for or development and
extraction of water resources for consumption offsite, or extraction of
minerals, hydrocarbon substances, soils or other substances, except for
geothermal resources for use on the Protected Property, are permitted on the
Protected Property. Without limiting the generality of the foregoing and
notwithstanding the reserved rights of Grantor and or any authorized Land
Management Entity, the following uses are prohibited on the Protected
Property: residential structures, industrial development, towers and high
aspect apparatus for telecommunications (provided that riot more than one
wind power tower is permitted as described hereinafter), junk yards, and
aircraft landing sites, except in emergency.

C) Division. For the purpose of land uses permitted under this Conservation
Easement, the Protected Property must remain in its current configuration as a
single lot under unified ownership, which may be joint and undivided, subject to
minor boundary line adjustments along the perimeter of the Transportation
Parcel which may be made by the parties with the prior written consent of the
Third Party Enforcer, provided that the Protected Property shall not be reduced
by more than 1/2 acre due to all such boundary line adjustments. Grantor will
make a reasonable effort to provide replacement acreage of equal conservation
value if practicable. Any such boundary line adjustment shall be documented
through an addendum to be filed in the Waldo County Registry of Deeds (the
"Addendum"), which Addendum shall identify a new metes and bounds
description of the Protected Property, a new survey plan (together representing
the "Revised Description"). The Addendum shall be signed by the Grantor,
Holder and Third Party Enforcer, acknowledging acceptance of the Revised
Description as (i) not materially detracting from the conservation purposes
identified in Section 1 herein, and (ii) not increasing the value of the Grantor's
estate. Such acknowledgment and acceptance by the parties hereto shall not be
unreasonably denied, conditioned or delayed. The Revised Description shall
supersede the Protected Property described in Exhibit A and depicted on Exhibit
B, both attached to this Conservation Easement. The Addendum shall cross
reference the registry recording citation of this Conservation Easement.
Notwithstanding the foregoing, any portion of the Protected Property may be
conveyed to an entity that meets the qualifications set forth in Paragraph 15 for
permanent conservation ownership. Under no circumstances may the Protected
Property or any portion thereof be included as part of the gross tract area of
other land not subject to this Conservation Easement, for the purposes of
determining density, lot coverage, or land area requirements, under otherwise
applicable laws, regulations or ordinances controlling land use, building
density or transfer for development rights. This condition should not be
construed to prohibit the use of the aforementioned "Enhancement/Restoration
Areas" on the Protected Property as mitigation, by creation, enhancement and



restoration of previously degraded wetlands and related upland buffers, to
compensate for unavoidable wetland impacts to offset the environmental
impact of transportation activities on or near Sears Island or other areas of the
State of Maine in accordance with Section 5.B.e herein.

D) Land Use Areas. For the purpose of the restrictions and reserved rights
hereunder, the Protected Property will be treated as two (2) land use areas: an
"Education and Maintenance Center Area" to be established in accordance
herewith, and the "Natural Area" as further described below. Until the
Education and Maintenance Center Area is established, the entire Protected
Property shall be treated as the Natural Area, and after the Education and
Maintenance Center Area is established, the Natural Area shall be comprised
of all of the Protected Property outside of the Educationl and Maintenance
Center Area,

3) EDUCATION AND MAINTENANCE CENTER AREA

A) The Education and Maintenance Center Area shall be a single contiguous land
area sited by the prior written agreement of Grantor and, Holder as outlined
herein, from within the area designated on Exhibit B as the "Education and
Maintenance Center Parcel" generally depicted thereon based upon a location
entirely east of the current paved Stetson Hills Road, and within 1.1 miles

south of where State Highway 252 crosses the Montreal, Maine and Atlantic
Railway tracks on the mainland.

B) To establish the Education and Maintenance Center Area, an approved Land
Management Entity shall provide written notice to Holder and Grantor of the
proposed location of the Education and Maintenance Center Area by certified
mail, return receipt requested. Such notice shall include a proposed sketch
plan showing the Education and Maintenance Center Area, a survey map
showing boundary markers of the proposed Education and Maintenance
Center Area, and a metes and bounds description of the proposed Education
and Maintenance Center Area prepared in accordance with the survey,
together with sufficient information to demonstrate compliance with the
contiguous configuration, distance from the rail line and other location
requirements for the Education and Maintenance Center Area established
herein and in accordance with the procedures set forth in herein.

C) The Land Management Entity shall clearly and accurately mark the
boundaries of the Education and Maintenance Center Area, and maintain such
boundaries in a clear and accurate condition for Holder"s monitoring and
enforcement purposes, as noted in herein,

D) Prior to the commencement of any activities permitted only within the
Education and Maintenance Center Area, except for test pits necessary for



siting the Education and Maintenance Center Area, a recorded legal
description of the final Education and Maintenance Center Area as approved
by the Grantor and the Holder must be established by an addendum hereto,
signed by Grantor and Holder and recorded at the Registry of Deeds. The
addendum shall incorporate the details specified in Section 3.B. above.

4) EDUCATION AND MAINTENANCE CENTER AREA USES,
RESTRICTIONS AND RESERVED RIGHTS

A) Currently, within the "Education and Maintenance Center Parcel" as described
in Section 3.A., there are only minor existing structures such as boundary
markers, remains of foundations, unimproved gravel roads and foot paths.
Once the Education and Maintenance Center Area is established as set forth in
Sections 3.A. and 3.B., no additional structures, temporary or permanent, may
be located or constructed in the Education and Maintenance Center Area of
the Protected Property, and no alterations may be made to the vegetation or to
the surface of the earth or wetlands or watercourses in the Education and
Maintenance Center Area of the Protected Property, without the prior written
consent of Holder; except that any activity permitted in the Natural Area is
permitted in the Education and Maintenance Center Area, and the following
additional rights are reserved by the Grantor and hereby ;authorized by the
Grantor to be implemented by an approved Land Management Entity in the
event the Education and Maintenance Center Area is established as outlined
herein:
a) Structures in Education and Maintenance Center Area: the right
to construct, maintain and replace structures, including buildings such
as interpretive centers, barns, solar arrays, utility and storage boxes
and outbuildings, recreational facilities or facilities for educational
games and activities, temporary recreation structures, educational and
maintenance facilities, parking areas and lighting, septic systems and
domestic fresh water facilities for use on the Protected Property, and
power and communication facilities, including solar collection and
transmission devices, and not more than one wind power turbine tower
and energy storage facility used primarily to serve permitted uses of
the Protected Property only. No structure permitted by this section
may exceed thirty (30) feet in height, excluding chimneys, measured
from the original average grade of the lowest side of the building(s) to
the highest point of the roof, except for the single wind power turbine
tower, which may exceed that limitation after notice in writing by an
approved Land Management Entity to the Holder. All buildings
combined within the Education and Maintenance Center Area shall be
limited to not more than ten thousand (1 0,000) square feet in aggregate
gross covered ground area, defined as the exterior footprint at ground
level. Buildings to be measured shall include only structures designed
with both roof and walls.



b) Dock and Pier: The right, after notice in writing to the Holder by an
approved Land Management Entity, and after Holder approval, to
establish and maintain at the shore of the Education and Maintenance
Center Area, not more than one dock or pier with a network of ramps
and floats. The size and location of the dock or pier with ramps and
floats must be limited so that the depth of the water under the floats
does not exceed 12 feet at mean low water, Holder approval shall be
based on the consideration that the dock or pier with a network of
ramps and floats shall be designed to accommodate small marine craft
of not more than approximately 30 feet in length, and the design and
siting of the system shall preserve the scenic and conservation values
of the Protected Property, in particular the dune grasslands and clam
flats.

¢) Surface Alterations in Education and Maintenance Center Area:
the right to alter the surface as necessary or convenient to accomplish
the authorized actions of any Land Management Entity outlined
herein, and to excavate, grade and fill to establish lawns and gardens,
paved or unpaved driveways and parking areas, staging areas, an
outdoor amphitheatre designed to primarily utilize existing topography
and provide for a circle of seats or benches upon a berm, platforms,
trails and woods roads, storm water management and drainage
structures for permitted buildings, roadways and parking structures,
septic systems, and fresh water wells with piping and transmission
facilities to serve only the Protected Property, and the right to grade
the surface to establish and maintain recreational fields for events and
camping.

d) Vegetation Management in Education and Maintenance Center
Area: the right to alter vegetation to create and maintain open areas
around permitted structures, to cultivate, plant, harvest vegetation for
lawns, gardens and woodlands, and as necessary or convenient to
accomplish the reserved rights of Grantor and the authorized actions of
any Land Management Entity outlined herein. Any activities within
forested land within the Education and Maintenance Center Area shall
abide by the limitations on forest management for the Natural Area as
set forth herein to the extent practicable, provided that as an additional
use, demonstration forests and habitat types may be established and
managed for scientific and conservation educational purposes.

B) Notices and Approvals for the Education and Maintenance Center Area:
a) An approved Land Management Entity shall notify Holder by

certified mail, return receipt requested, as set forth herein, at least
thirty (30) days prior to the commencement of site preparation,



construction, substantial alteration to the surface other than test pits,

or replacement, relocation, or removal of any structure permitted in

the Education and Maintenance Center Area, in order to establish the
final approved Education and Maintenance Center Area as set forth
herein. Holder will reply within thirty (30) days 'of receipt of any
notice from the Land Management Entity, either approving the Land
Management Entity's proposed Education and Maintenance Center
Area, or suggesting reasonable modifications that may be necessary to
comply with the terms of this grant. With respect to the establishment
of the Education and Maintenance Center Area described herein, the
parties shall work in good faith to complete and record the description
of the approved Education and Maintenance Center Area as an
addendum to this Conservation Easement, within thirty (30) days of
such reply by Holder.

b) An approved Land Management Entity also shall notify Holder by
certified mail, return receipt requested, at least thirty (30) days prior
to the commencement of construction or site preparation for any
proposed dock or pier with ramp and float as permitted herein, and for
each and every building, and the wind tower as permitted herein.
Holder will reply within thirty (30) days of receipt of any notice from
the Land Management Entity, either approving or suggesting
modifications to the plans for such buildings, dock facility, and wind
tower that may be necessary to comply with the terms of this grant.
Approval for the buildings in the Education and Maintenance Center
Area will be based solely on the gross covered ground area and height
of such structures, as required in this Conservation Easement.

5.) NATURAL AREA USES, RESTRICTIONS AND RESERVED RIGHTS

It is the intention of this Conservation Easement that the Natural Area be used as
conservation land for low impact outdoor recreation, nature observation and study, and
that uses and improvements within the Natural Area be limited to the extent necessary or
appropriate to preserve its natural and undeveloped character including preserving its
wildlife habitat and natural scenic values, as well as to buffer the shoreline and important
Conservation Values of the Protected Property from the impacts of permitted
development and uses within the Protected Property's Education anti Maintenance Center
Area and from the transportation facilities that may be located on the Excluded
Transportation Parcel.

No structures, temporary or permanent, may be located or constructed on the Natural
Area of the Protected Property, and no alterations may be made to the vegetation or to the
surface of the earth or to wetlands or watercourses on the Natural Area of the Protected
Property, without the prior written consent of Holder, except that the following rights are
reserved by Grantor and are hereby authorized by the Grantor to be implemented by an



approved Land Management Entity:

A) Structures in Natural Area

a) Minor Structures in Natural Area: The right to construct and
maintain within the Natural Area, minor structures to accommodate
low-impact outdoor recreation, nature observation and study, to
control erosion, to protect public safety, and to control authorized uses.
Such structures may include: small unlighted signs, low barriers to
discourage unauthorized access or to protect fragile resources, erosion
control structures, boundary markers, rustic trail improvements
(including benches, bog bridging, fencing, hand rails, steps, and stream
bridges), composting toilet facilities, interpretive signs and kiosks,
registration boxes, outhauls and canoe launches, minor waterfront
access structures, temporary structures to support and protect
archeological and scientific investigation, and water supply facilities
for consumption on the Protected Property. No structure in the Natural
Area may exceed twenty (20) feet in height, measured from the
original average, grade of the structure sites.

b) Prohibited Structures in the Natural Area: 'The following
structures are not permitted in the Natural Area: buildings, sheds,
storage units, gazebos, screen houses, tent platforms, rip rap, jetties,
barns, bleachers, stages, paved platforms, major recreational
improvements such as swimming pools, tennis courts, athletic or
sports or equestrian fields or courts or courses that require grading of
the surface or extensive baring of mineral soils.

B) Surface Alterations in Natural Area

a) Maintenance of Stetson Hills Road and Road along ROW to
Tower: the right to maintain and improve the existing Stetson Hills
Road, and the approximately 10-foot wide gravel roadway over the
right of way to the Tower; each located as generally depicted on
Exhibit B. Stetson Hills Road is not a part of the Protected Property,
but any maintenance of the Stetson Hills Road may require entry on
the Protected Property to the minimum extent necessary to accomplish
the necessary maintenance and improvements.

b) Maintenance Roadway: the right to establish and maintain a
roadway from the Stetson Hills Road to facilities located on the

Education and Maintenance Center Area as necessary.

¢) Footpaths and Trails: the right to establish and maintain, anywhere



on the Protected Property, unpaved footpaths and trails of not more
than eight (8) feet in average combined tread width and side clearance,
designed and located to prevent erosion and protect the other
Conservation Values of the Conservation Easement.

d) Study: the right to permit archeological and ecological study of the
Protected Property, including excavation of sites, and to erect
temporary structures to protect and identify sitework, after prior
written notice to Holder, provided that all such work must be
conducted in accordance with applicable then-current professional
standards, and the disturbed area must be restored to it natural
appearance as soon as reasonably possible after completion.

¢) Wetland Mitigation: the Grantor may implement the creation,
enhancement, and restoration of wetlands, hydrologic features, and
wetland habitat features on the Protected Property only within those
two sites in the Natural Area that are depicted in Exhibit B, as
"Enhancement/Restoration Areas," to compensate for unavoidable
wetland impacts of transportation activities on or near Sears Island or
other areas of the State of Maine by the Maine Department of
Transportation, after notice in writing to Holder specifying the scope
of work and a timeline for completion. This work: may include:
excavation, surface grading of micro-topography, planting and seeding
of sites, provided that all such work must be conducted in accordance
with mitigation priorities established by the U. S Corps of Engineers
(Corps) (33 CFR Part 332) and Environmental Protection Agency's
(EPA) (40 CFR Part 230) Compensatory Mitigation for Losses of
Aquatic Resources and the DEP Chapter 3 10 of the Wetland
Protection Rules for the Natural Resource Protection Act. These
restored sites may require up to 10 years of post-construction
monitoring of performance standards.

C) Vegetation Management In Natural Area

Within forested areas of the Natural Area, it is the intention of this Conservation
Easement to foster an intact, healthy forested area, and to limit the removal of
vegetation to preserve healthy soils and habitat for wildlife, including current and
future threatened, rare or endangered species, to assure biological diversity, to
preserve the scenic character of forested areas of the Protected Property from
Public Vantage Points, and to protect, maintain and/or restore those wetlands, as
well as open and unforested areas, in the Natural Area that provide habitat for
wildlife including current and future threatened, rare or endangered species or that
provide a scenic benefit from the Public Vantage Points.. It is the intention of this



grant to help preserve the ecological integrity of streams, brooks, rivers or water
bodies on or about the Protected Property by encouraging maintenance of
vegetated buffers in order to provide shading and prevent erosion, thereby
maintaining habitat value and water quality.

The following rights are reserved by the Grantor and are hereby authorized by the
Grantor to be implemented by an approved Land Management Entity, given the
goals of vegetation management set forth above:

a) Natural Area - Generally:

i) the right to alter vegetation anywhere in the Natural Area to the
extent necessary to exercise the rights reserved herein provided
that in every case the disturbed surrounding area must be

restored as soon as reasonably possible to a state consistent with
the ecological character of the Natural Area to be protected by
this Conservation Easement.

(ii) the right to manage vegetation on the Natural Area of the
Protected Property without prior approval by Holder only in
order to remove hazards to public safety and to combat active
fire.

(iii) the right, subject to the prior written approval of the Holder that
may be granted with limitations to preserve the Conservation
Values of the Protected Property, to manage vegetation on the
Natural Area of the Protected Property for the following
purposes: to establish and maintain additional open area, fields
and meadows for habitat and biodiversity purposes, to control
or prevent the spread of discase and exotic intrusion to preserve
biological diversity, for archeological and scientific
investigation and education, and to rehabilitate and enhance
habitat for native flora and fauna; but in each case in accordance
with a plan approved by the Maine Department of
Conservation's Maine Natural Areas Program or successor
agency.

(iv) The right to create, maintain, enhance, restore and rehabilitate
wetlands and hydrological systems as permitted in Section
5.B.(e) hereinabove,

(v) the right to manage vegetation on the Natural Area of the
Protected Property to reduce the threat of fire as necessary for



public safety with the prior written approval of Holder in
accordance with a plan approved by the Maine Forest Service,
or successor Agency.

b) Natural Area - Unforested Areas: the right to maintain the existing
unforested areas, not including wetlands, in the Natural Area ,
including the right to mow and bush hog and otherwise remove woody
regeneration or standing timber thereon. No such mowing or bush
hogging shall be permitted within 75 feet of the normal high water line
of any perennial river, stream, brook, pond or other water body, and
250" from the mean high water mark. Mowing of vegetation or
harvesting of peat is not permitted on the existing wetlands.

c) Natural Area = Forested Areas: the right to use vegetation
management methods that may include cutting, thinning, weeding,
cleaning, sanitation, pruning and other such measures to exercise only
those reserved rights and those actions approved by Holder as
described above. Vegetation management within forested areas shall
be conducted in a manner to (a) prevent erosion, siltation, or other
adverse impact on surface waters on or about the Protected Property;
(b) avoid disturbance to known rare or endangered plant or animal
species; and (c) protect topsoil on the Protected JProperty from
degradation, removal, or erosion, by conducting vehicular or
mechanical methods only on sufficiently stable or frozen ground and
by promptly stabilizing the soil, grading ruts, and replanting bared
soils, that may result from such vegetation management.

6) WATER PROTECTION, POLLUTION CONTROL AND WASTE
DISPOSAL

A) The direct discharge of treated or untreated sewage into surface waters on or
about the Protected Property is strictly prohibited, and any such waste shall be
disposed of in accordance with applicable laws and regulations,

B) It is forbidden to dispose of or store unserviceable or abandoned equipment,
such as appliances, vehicles and parts thereof, or any other waste material in
the Natural Area on the Protected Property, except that vegetative slash and
debris may be allowed to remain on the Protected Property, and manure,
compost and vegetative waste may be stored and/or used on the Protected
Property in accordance with applicable laws and regulations. Other waste
generated by permitted uses on the Protected Property nay be stored
temporarily in the Education and Maintenance Center Area within appropriate
receptacles for removal at reasonable intervals.



C) The use, storage, discharge or runoff of chemical herbicides, pesticides,
fungicides, soaps, detergents or highly acidic or alkaline agents, fertilizers and
other toxic agents, including discharge of potentially toxic waste water or
other toxic byproducts of permitted uses, must be limite:d to prevent any
demonstrable adverse impact on wildlife, waters and other important
conservation values to be protected by this Conservation Easement, unless
more intensive use is approved in advance and in writing by Holder as
appropriate in its sole and exclusive discretion, to prevent or mitigate harm to
the inhabitants, natural resources or permitted uses of the Protected Property.

7) PUBLIC ACCESS

A) Grantor hereby permits, and will refrain from prohibiting or discouraging, use
of the Protected Property by the general public for low-impact outdoor
recreational uses, such as walking, hiking, nature observation, and for
pedestrian access to the intertidal area of the shore, exercised in a manner that
is consistent with the protection and preservation of the natural and ecological
character of the Protected Property and the terms hereof. An approved Land
Management Entity has the right to prohibit, limit or charge a fee for off-hours
use, fires, vehicular uses, and special events, and the right to temporarily limit
or restrict such public recreational use of the Protected |Property, or any part
thereof, that is detrimental to the Conservation Values of the Protected
Property, or to the extent necessary for construction and maintenance,
mitigation and management activities or other activities of the Grantor or an
approved Land Management Entity permitted hereunder that may pose a
hazard to human safety. For such purposes, the general public will be allowed
to access the Protected Property over the Stetson Hills Road as depicted
generally on Exhibit B and/or over a road to be constructed connecting the
Stetson Hills Road to the Educational and Maintenance Center Area.

B) Grantor hereby conveys to the Holder, any approved Land Management
Entity and the general public a right of way over Stetson Hills Road for
ingress and egress for the purposes of accessing the Protected Property for any
purposes not prohibited by this Conservation Easement.

C) Grantor, Holder and any approved Land Management Entity claim all
applicable rights and protections against liability for injury to the public to the
fullest extent of the law under Title 14 M.R.S.A. Section 159-A, et seq. as
amended and successor provision thereof (The Maine Recreational Use
Statute), under the Maine Tort Claims Act, and under any other applicable
provision of law and equity.



8) HOLDER'S AFFIRMATIVE RIGHTS

A) Entry and Inspection: Holder shall have the right to enter the Protected
Property for inspection and monitoring purposes and for enforcement at a
reasonable time and in a reasonable manner that is consistent with the
conservation purposes hereof. Except in emergency circumstances, Holder
will make reasonable efforts to contact the appropriate Land Management
Entity prior to entry onto any area of the Protected Property that is not then
open to the public. "Emergency circumstances” shall mean that the Holder
has a good-faith basis to believe a violation of the casement is occurring or is
imminent,

B) Enforcement:

a) Holder shall have the right to enforce this Conservation Easement by
proceedings at law and in equity, including the right to enjoin the
violation, ex parte as necessary, by temporary or permanent injunction,
to recover any damages to which it may be entitled for violation of the
terms of this Easement and to require the restoration of the Property to
the condition that existed prior to any such injury.

b) Prior to initiation of an enforcement action, Holder shall provide
Grantor and any appropriate Land Management Entity with prior
notice and reasonable opportunity to cure any breach for which they
are responsible except where emergency circumstances require more
immediate enforcement action. If a court determines that this
Conservation Easement has been breached by the Grantor, or by
Grantor's agents, employees, lessees, guests, or others for whose
actions on the Protected Property the Grantor is responsible, Grantor
shall reimburse Holder for any reasonable costs of enforcement,
including court costs, mediation and, if applicable, arbitration costs,
reasonable attorneys' fees, and any other payments ordered by such
court.

¢) Neither the Grantor nor any Land Management Entity are responsible
for injury to or change in the Protected Property resulting from natural
causes or environmental catastrophe beyond Grantor's and/or the Land
Management Entity's control, such as fire, flood, storm, and earth
movement, or from any prudent action taken by Grantor and/or the
Land Management Entity under emergency conditions to prevent,

abate, or mitigate significant injury to the Protected Property resulting
from such causes.



9) BOUNDARIES

The Transportation Parcel has been professionally surveyed. It shall be Grantor's
obligation to keep the boundaries between the Transportation Parcel and the Protected
Property clearly marked. In the event boundaries are not adequately clear or marked and
Grantor fails to accurately mark within a reasonable time after notice by Holder, Holder
shall have the right to engage a professional surveyor to re-establish and re-mark
boundaries of the Protected Property or any part thereof. The costs associated with such
survey work shall be paid by the Grantor only if and to the extent necessary to determine
if a breach of this Conservation Easement has occurred on the Protected Property or a
land use area thereof.

10) HOLDER ACKNOWLEDGEMENT SIGNS

Holder shall have the right to have its name and role acknowledged in a reasonable

number of signs within the Education and Maintenance Center Area, and at areas within
the Natural Area that are visible along boundary lines, to identify Holder and inform the
public and abutting property owners that the Protected Property is under the protection of
this Conservation Easement.

11) NOTICES AND REQUESTS FOR APPROVAL

A) Notice and Approval Requirements: Any approved Land Management
Entity or the Grantor, as the case may be, shall notify Holder prior to
undertaking any activity or exercising any reserved right that may have a
material adverse effect on the conservation purposes of this grant, as
specifically required in this Conservation Easement. Notices must include
sufficient formation to enable Holder to determine whether plans are
consistent with the terms of this Easement and the conservation purposes
hereof, Holder shall not give its written consent and approval, if required,
unless the plans demonstrate that the proposed use or facilities are consistent
with the terms, conditions, and purposes of this Easement and will not
diminish or impair the conservation values of the Protected Property.

B) Method for Notice: Any notices or requests for approval required by this
Easement shall be in writing and shall be personally delivered or sent certified
mail, return receipt requested, or by such commercial delivery service as
provides proof of delivery, to Grantor, Holder and the appropriate Land
Management Entity, at the following addresses, unless one has been notified
by the other of a change of address or change of ownership:



To Grantor: Environmental Office
Maine Department of Transportation
16 State House Station
Augusta, ME 04333-0016

To Holder: Stewardship Director
Maine Coast Heritage Trust
1 Bowdoin Mill Island, Suite 201
Topsham, Maine 04086

C) Time for Notice and Reply: Where Grantor and/or a Land Management
Entity are required to provide notice to Holder pursuant to this Easement, such
notice as described hereinabove shall be given in writing at least thirty (30)
days prior to the event giving rise to the need to give notice except as
otherwise specifically provided herein,

Where Grantor and/or a Land Management Entity are required to obtain
Holder's prior written consent and approval, such request as described
hereinabove shall be given in writing thirty (30) days prior to undertaking the
proposed activity except as otherwise specifically provided herein. Holder,
upon receipt of Grantor's and/or a Land Management Entity's request, shall
acknowledge receipt of the same. Following such review, Holder, shall grant,
grant with conditions, or withhold its approval. Failure to approve Grantor's
and/or a Land Management Entity's request within thirty (30) days shall be
deemed a denial of any element of such request that is not expressly permitted
under the terms of this easement. No proposed activity that requires Holder
approval may proceed without Holder's written consent and approval as
provided herein.

12) COSTS, TAXES, LIABILITY

Grantor acknowledges that Holder has neither possessory rights in the Protected
Property, nor any responsibility nor right to control, maintain, pay taxes on or

keep up the Protected Property. Grantor (or Grantor's agents, tenants, and

licensees, as the case may be) and any Land Management Entities, and not

Holder, shall retain all responsibilities and shall bear all cosl1.s and liabilities of any
nature related to the ownership, operation, upkeep, improvement and maintenance
of the Protected Property, including but not limited to hazardous waste and other
environmental compliance obligations and liability.

13) CONSENT DECREE

A) The Parties hereto acknowledge the aforementioned Consent Decree, the



associated Recorded Abstract, and the Termination, attached hereto as Exhibit
C. Accordingly, this grant of Conservation Easement is conveyed subject to
the condition that MaineDOT hereby reserves all rights Jnecessary to allow
MaineDOT to comply with the conditions of paragraphs 5 (to the extent
specifically outlined in the Termination), 8, 16(a), 16(b), and 17 of the
Consent Decree (the "Termination Conditions").

B) This grant of Conservation Easement is conveyed subject to the condition that
the Holder shall comply with paragraphs 16(a) and 16(b) of the Consent
Decree.

C) In addition, as specified by the Termination Conditions, MaineDOT shall have
notified the Environmental Protection Agency, the United States Department

of Justice, the Conservation Law Foundation, and the Sierra Club at least 30

days prior to MaineDOT's grant of this Conservation Easement.

D) Nothing in this grant of Conservation Easement shall be: construed to limit or
preclude the Grantor's ability to comply with the requirements of the Consent
Decree.

14) STANDARD PROVISIONS

A) Maine Conservation Easement Act: This Conservation Easement is
established pursuant to the Maine Conservation Easement Act at 33 M.R.S. §§
476 through 479-C, inclusive, as amended, and shall be construed in
accordance with the laws of the State of Maine.

B) Conservation Purposes; This Conservation Easement is established
exclusively for conservation purposes pursuant to the Internal Revenue Code,
as amended (hereinafter referred to as the "Code") at Title 26, USCA, Section
170(h)(1)-(6) and Sections 203 1 (c), 2055, and 2522, and under Treasury
Regulations at Title 26 CFR §1.170A-14 et seq., as amended.

C) Qualified Holder: The Holder is qualified to hold conservation easements
pursuant to 33 M.R.S. § 476(2)(B), as amended, and is a qualified donee

under Internal Revenue Code Section 170(h)(3), a publicly supported,

nonprofit 501(c)(3) organization with the authority to accept lands, easements,

and buildings for the purpose of preserving and protecting natural, scenic, educational,
recreational or open-space values of real property, and with the

commitment to preserve the conservation values of the Protected Property.



15) ASSIGNMENT LIMITATION

This Conservation Easement is assignable, but only to an entity that satisfies the
requirements of Section 170(h)(3) of the Internal Revenue Code (or successor
provisions thereof and the requirements of Section 476(2) of Title 33 of the Maine
Revised Statutes, as amended (or successor provisions thereof), and that, as a
condition of transfer, agrees to uphold the conservation purposes of this grant.

16) BASELINE DOCUMENTATION

In order to establish the present condition of the Protected Property and its
conservation attributes protected by this Conservation Easement, and its natural
and scenic resources, so as to be able to monitor properly future uses of the
Protected Property and assure compliance with the terms hereof, Holder and
Grantor have prepared an inventory of the Protected Property's relevant features
and conditions (the "Baseline Documentation”) and have certified the same as an
accurate representation, to the extent known, of the condition of the Protected
Property as of the date of this grant, as required under Treasury Regulations

§ 1.170A- 14, for tax deductible conservation easement gifts.

17) LIENS SUBORDINATED

Grantor represents that as of the date of this grant there are no liens or mortgages
or future interests outstanding against the Protected Property. Grantor has the
right to use the Protected Property as collateral to secure the repayment of debt,
provided that any lien or other rights granted for such purpose, regardless of date,
are subordinate to Holder's rights under this Conservation Easement. Under no
circumstances may Holder's rights be extinguished or otherwise affected by the
recording, foreclosure or any other action taken concerning any lien or other
interest in the Protected Property.

18) TERMINATION AND PROCEEDS

A) This Conservation Easement may only be extinguished or terminated by
judicial order in a court of competent jurisdiction. It is the intention of the
parties that an extinguishment or termination, including a partial termination
under the powers of eminent domain, be approved by a court only if all of the
conservation purposes of this Conservation Easement are impossible to
accomplish, and if both Grantor and Holder agree.

B) Grantor and Holder agree that the donation of this Conservation Easement
gives rise to a property right which vests immediately in Holder and which
has a fair market value equal to the amount by which the fair market value of



the unrestricted Protected Property is reduced by the restrictions imposed by
this Conservation Easement, as of the date of the execution of this
Conservation Easement. Should this Conservation Easement be extinguished,
in whole or in part, any increase in value of the Grantor's estate must be paid
by Grantor to Holder, or to another entity selected by the court, referred to
herein as Holder's successor, as required under 33 M.R..S. § 477-A(2)(B).

19) GENERAL PROVISIONS

A) Controlling Law and Interpretation: The interpretation and performance of
this Conservation Easement shall be governed by the laws of the State of

Maine. Any general rule of construction to the contrary notwithstanding, this
Easement shall be liberally construed in favor of the grant to effect the
conservation purposes of this Conservation Easement and the policy and

purpose of the Maine Conservation Easement Act at 33 M.R.S. §§ 476

through 479-C, inclusive, as amended. If any provision in this instrument is
found to be ambiguous, an interpretation consistent with the conservation
purposes of this Conservation Easement shall govern.

B) Owner's Rights and Obligations, Joint Obligation: A person's or entity's
obligation hereunder as Grantor or successor owner of the Protected Property,
shall be joint and several, and will cease, only if and when such person or
entity ceases to have any ownership interest in the Protected Property, (or
relevant portion thereof) but only to the extent that the Protected Property (or
relevant portion thereof), is then in compliance herewith, and provided such
person or entity shall have fulfilled the requirements of Paragraph 19.C.
below. Responsibility of owners for breaches of this Conservation Easement
that occur prior to transfer of title will survive such transfer; provided that the
new owner shall also be responsible for bringing the Protected Property into
compliance.

C) Subsequent Deeds and Transfers: This Conservation Easement must be
incorporated by reference in any deed or other legal instrument by which
Grantor conveys any interest in the Protected Property, including, without
limitation, a leasehold or mortgage interest. Grantor further agrees to give
written notice to Holder within thirty (30) days of the transfer or conveyance
of any interest in the Protected Property. The failure of Grantor to perform any
act required by this paragraph shall not impair the validii.y of this
Conservation Easement or limit its enforceability in any way.

D) Compliance/Estoppel Certificates: Upon written request by Grantor, Holder
will provide Compliance/Estoppel Certificates to Grantor or third parties,
indicating the extent to which, to Holder's knowledge after due inquiry, the



Protected Property is in compliance with the terms of this grant. The
inspection of the Protected Property for this purpose will be made by Holder
at Grantor's cost within a reasonable time after Grantor's written request.

E) Discretionary Approvals and Amendments:

a) Discretionary Approvals: Grantor and Holder recognize that certain
activities by the Grantor and/or an approved Land Management Entity
may warrant the prior discretionary approval of Holder, and that

Holder has the right to issue such discretionary approvals without prior
notice to any other party. Nothing in this paragraph shall require the
Holder to agree to any discretionary approval.

b) Amendments: Grantor and Holder recognize that rare and
extraordinary circumstances could arise which warrant modification of
certain provisions of this Conservation Easement. To this end, subject
to more restrictive laws and regulations, if any, Grantor, Holder and
any approved Land Management Entity shall have the right to agree to
amendments to this Conservation Easement without prior notice to any
other party, provided that in the reasonable judgment of Holder, such
amendment enhances or does not materially detract from the
conservation values intended to be protected by this Conservation
Easement. Amendments will become effective upon recording at the
Waldo County Registry of Deeds. Nothing in this paragraph shall
require the Grantor or the Holder or a Land Management Entity to
agree to any amendment or to consult or negotiate regarding any
amendment.

c¢) Further Limitations on Discretionary Approval and Amendments:

Notwithstanding the foregoing, neither the Holder, Grantor nor any
Land Management Entity shall have the right or power to approve any
action or agree to any amendment, without a court order, if such
approval or amendment would:
(I) impair the conservation purposes of this Conservation
Easement;
(II) materially detract from the Conservation Values intended to
be protected by this Conservation Easement;
(IID)limit the term or result in termination of this Conservation
Easement; or
(IV) adversely affect the qualification of this Conservation
Easement or the status of the Holder under applicable laws,
including the Maine Conservation Easement Act at 33



M.R.S.A. § 476 et seq., and Sections 170(h), 501(¢c)(3), 2522,
and 203 1 (c) of the Internal Revenue Code, successor
provisions thereof and regulations issued pursuant thereto.

20) ECONOMIC HARDSHIP

In making this grant, Grantor has considered the possibility that uses prohibited
by the terns of this Easement may become more economically valuable than
permitted uses, and that neighboring properties may in the future be put entirely to
such prohibited uses. In addition, the unprofitability of conducting or
implementing any or all of the uses permitted under the terms of this
Conservation Easement shall not impair the validity of this Conservation
Easement or be considered grounds for its termination or extinguishment. It is the
intent of the Grantor and the Holder that any such economic changes shall not be
deemed to be changed conditions or a change of circumstances justifying the
judicial termination, extinguishment or amendment of this Conservation
Easement.

21) NONWAIVER

The failure or delay of the Holder, for any reason whatsoever, to do any action
required or contemplated hereunder, or to discover a violation or initiate an action
to enforce this Conservation Easement shall not constitute a waiver, laches, or
estoppel of its rights to do so at a later time.

22) SEVERABILITY, ENTIRE AGREEMENT, NO FORFEXTURE

If any provision of this Conservation Easement or the application of any provision
to a particular person or circumstance is found to be invalid, the remainder of this
Conservation Easement and the application of such provision to any other person
or in any other circumstance shall remain valid. This instrument and the Baseline
Documentation set forth the entire agreement of the parties with respect to the
Conservation Easement and supersede all prior discussions, negotiations,
understandings, or agreements relating to the Conservation Easement, all of which
are merged herein. Nothing contained herein will result in ;a forfeiture of this
Conservation Easement or reversion to Grantor of any rights extinguished or
conveyed hereby.

23) STANDING TO ENFORCE
Only Holder, Grantor and Third Party Enforcer may bring an action to enforce

this grant, except as provided in 33 M.R.S.A. § 478, and nothing herein should be
construed to grant any other individual or entity standing to bring an action



hereunder, unless otherwise provided by law; nor to grant any rights in the
Protected Property by adverse possession or otherwise, provided that nothing in
this Easement shall affect any public rights in or to the Protected Property
acquired by common law, adverse possession, prescription, or other law,
independently of this grant.

24) CAPTIONS

The captions in this instrument have been inserted solely for convenience of
reference and are not a part of this instrument and shall have no effect upon
construction or interpretation.

25) RECORDING

Grantor shall record this instrument in timely fashion in the official records of
Waldo County, Maine, and may re-record it at any time as may be required to
preserve its rights in the Easement.

26) THIRD PARTY ENFORCER

DEP, pursuant to its said Wetland Protection Rules, Code of Maine Rules,
Chapter 3 10 as Third Party Enforcer, is hereby granted the right to enforce the
terms of this Conservation Easement by proceedings at law and in equity,
including the right to require the restoration of the Protected Property to its prior
condition after reasonable prior written notice of any concerns or apparent
violations to afford the Grantor and/or a Land Management Entity a reasonable
opportunity to correct any infringements on the restrictions herein that are the
result of actions or omissions on the part of the Grantor and/or a Land
Management Entity. The parties hereto intend that the Holder shall be primarily
responsible for the enforcement of this Easement, and that the Third Party
Enforcer will assume such responsibility only if the Holder shall fail to enforce
such. The Holder, Grantor and Land Management Entity shall not be responsible
for any injury to or changes in the Protected Property resulting from the following
causes: natural causes or environmental catastrophe beyond the Holder's,
Grantor's and/or Land Management Entity's control, such as changes caused by
fire, flood, storm, and earth movement; the unauthorized wrongful acts of a third



party; or any prudent action taken by the Holder, Grantor and/or Land
Management Entity under emergency conditions to prevent, abate, or mitigate
significant injury to the Protected Property resulting from such causes,

27)  SUCCESSORS AND ASSIGNS

All references to the parties hereto, namely the State of Maine Department of
Transportation, the State of Maine Department of Environmental Protection, the
Sears Island Management Advisory Council and the Maine Coast Heritage Trust
shall, unless specifically otherwise indicated, include the successors and/or
assigns of each respective party.

BY EXECUTION HEREQF, Holder and the Third Party Enforcer hereby accept
the rights and duties set forth in this instrument.

TO HAVE AND TO HOLD the said Conservation Easement unto the said Holder, its
successors and assigns forever.

IN WITNESS WHEREOF, [, David A. Cole, Commissioner of the State of Maine
Department of Transportation, hereunto duly authorized, have set my hand and seal on the day
and year first above written,

Signed, sealed and delivered STATE OF MAINE
in the presence pf: Department of Transportation
- R
By: @—/M’\ <
David A. Cole '
It’s Commissioner,
Duly Authorized
STATE OF MA
COUNTY OF A , a , 2009

Then personally appeared the above-fimed David A. Cole, Commissioner of the State of
Maine Department of Transportation, and acknowledged the foregoing instrument to be his free

act and deed in his said capacity, and the free act and deed of the State of Maine, Department of
Transportation.

My commission expires:

Signatures to continue on following page
CHERYL C. MARTIN-HUNT
Notary Pihtin &t Maine
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"HOLDER ACCEPTANCE

The above and foregoing Conservation Easement was authorized to be accepted by
MAINE COAST HERITAGE TRUST, Holder as aforesaid, and the Holder does hereby accept
the foregoing Conservation Basement, by and through Paul Gallay, its President, hereunto duly
authorized, thiss 22 day of 2009.

- Signed, sealed and delivered COAST HERITAGE TRUST
in the presenge of:
v (/VL yi A\t

DR

Paul Gallay
Its President, Duly authorized

STATE OF MA
COUNTY OF W 2009

Personally appeared Paul Gallay, the President and authorized representative of MAINE
COAST HERITAGE TRUST, and acknowledged the foregoing instrument to be his free act and
deed in his said capacity, and the free act and deed of said Maine Coast Heritage Trust.

Printed’name:
My commission expires:

THIRD PARTY ENFORCER ACCEPTANCE
THIRD PARTY ENFORCER: STATE OF MAINE
Departmeht of Environmental Protection

d By: / «./i/ Q//‘//
Witne#s DavidP-Littelt, J3c o080 N CHAIREETT

Its Commissioner, Duly authorized
{ NPTy




EXHIBIT A

The following described parcels shall represent the Protected Property that is the subject of this
Conservation Easement:

Protected Property/Conservation Parcel i:

A certain parcel of land located on Sears Island, said Sears [sland being located about 0.25 miles
southerly of the mainland portion of the town of Searsport and connected to the mainland by a
causeway and state road known as Stetson Hills Road, in the town of Searsport, Waldo County,
Maine designated as the “Protected Property/Conservation Parcel 1” as shown on a plan entitled
“Boundary Survey of Land of the State of Maine located at Sears Island, Searsport, Maine
(Waldo County)” attached hereto as Exhibit B, dated June 25, 2008, DOT File No. 14-137C, on
file at MaineDOT’s offices at 16 State House Station, Augusta, Maine, being more particularly
described as follows:

BEGINNING at a capped iron rod to be set on the easterly right-of-way line of the
Stetson Hills Road, so-called, at Station 122+84.8, more or less, of said Stetson Hills
Road according to stationing shown on State of Maine Department of Transportation
Right of Way Map, File No. 14-137, dated January 1983 and recorded in Plan Book 14,
Pages 19 through 24 in the Waldo County Registry of Deeds (the “Right of Way Map
140-1377);

THENCE (S 13°-33°-30" E) along the easterly right-of-way line of Stetson Hills Road a
distance of 1,900.6 feet to a capped iron rod to be set;

‘THENCE (S 13°-33°-30" E) continuing along the easterly right-of-way line of Stetson
Hills Road a distance of 168.4 feet to a capped iron rod to be set at a point of curve at
Station 143+53.8, more or less, on said Right of Way Map 14-137,

THENCE following a horizontal curve to the right having a radius of 1,577.9 feet, along
the easterly right-of-way line of Stetson Hills Road, a distance of 1,625.0 feet to a capped
iron rod to be set at Station 159+27.3, more or less, on said Right of Way Map 14-137;
THENCE (S 0°-0°-0” E) a distance of 4,000.0 feet to a capped iron rod to be set;

THENCE (S 90°-0’-0” W) a distance of 1,700.0 feet to a capped iron rod to be set,
labeled as Point “A” on said Exhibit B;

THENCE continuing (S 90°-0’-0" W) a distance of 72 feet, more or less, to the apparent
mean high water mark of Penobscot Bay;

THENCE southerly, easterly, and northerly along the apparent mean high water mark of
Penobscot Bay and Stockton Harbor, a distance of 15,825 feet, more or less, to a point;



THENCE (S 42°-21°-0" W) a distance of 269 feet, more or less, to a capped iron rod set;
labeled as Point “C” on said Exhibit B; said Point “C” being N 13°-23’-25” E of and
7,936.9 feet from said Point “A™, and being designated as “Tie Line A — C” on said Plan;

THENCE continuing (S 42°-21’-0” W) a distance of 291.4 feet to the POINT OF
BEGINNING.

TOGETHER WITH the flats between the low and high water marks of said Sears Island
adjacent and appurtenant to the within described Protected Property/Conservation Parcel |.

EXCEPTED from this description is a parcel of land containing approximately 5 acres as

described in a deed to Cell Tower Lease Acquisition, LLC, and recorded in Book 2771, Page 296
(the “Tower Parcel”).

The above described “Protected Property/Conservation Parcel 1” contains 512 acres, more or

less.

Protected Property/Conservation Parcel 2:

A certain parcel of land located on said Sears Island, in the town of Searsport, Waldo County,
Maine designated as the “Protected Property/Conservation Parcel 2 as shown on said Exhibit B,
being more particularly described as follows:

BEGINNING at a capped iron rod to be set on the westerly right-of-way line of the
Stetson Hills Road, so-called, at Station 123+52.4, more or less, of said Stetson Hills
Road according to stationing shown on Right of Way Map 14-137;

THENCE (S 13°-33°-30” E) along the westerly right-of-way line of Stetson Hills Road a
distance of 2,001.4 feet to a capped iron rod to be set at a point of curve at Station
143+53.8, more or less, on said Right of Way Map 14-137;

THENCE following a horizontal curve to the right having a radius of 1,477.9 feet, along
the westerly right-of-way line of Stetson Hills Road, a distance of 1,522.0 feet to a
capped iron rod to be set at Station 159+27.3, more or less, on said Right of Way Map
14-137; ‘

THENCE (S 90°-0’-0” W) a distance of 700.0 feet to a capped iron rod to be set;
THENCE (N 21°-0"-0" W a distance of 2,000.0 feet to a capped iron rod to be set;

THENCE (N 42°-21°-0" E) a distance of 2,000.0 feet to the POINT OF BEGINNING.

The above described “Protected Property/Conservation Parcel 2” contains 8% acres, more or less.

The Protected Property that is the subject of this Conservation Easement shall not include any
portion of the property designated on said Exhibit B as the Transportation Parcel, nor does it



include the flats between low and high water mark in any area adjacent and appurtenant to the
said Transportation Parcel, nor does it include any portion of said Stetson Hills Road.

ALL RIGHTS CONVEYED HEREIN ARE SUBJECT TO all easements of record including,
but not limited to, the following:

A twenty foot wide easement for utility purposes granted to Central Maine Power
Company and New England Telephone and Telegraph by the deed dated December 6,
1974 and recorded in Book 719, Page 796 of said Registry of Deeds;

An Easement for utility purposes to the Tower Parcel granted to Central Maine Power
Company by the deed dated April 17, 1985 and recorded in Book 1740, Page 315 of said
Registry of Deeds;

A twelve foot wide easement for access and service to the Tower Parcel as described in
the deed to the State of Maine dated November 12, 1997 and recorded in Book 1740,
Page 78 of said Registry of Deeds.

The within described parcels of land are portions of the land acquired by the State of Maine by
three deeds recorded in the Waldo County Registry of Deeds in Book 854, Page 283, Book 885,
Page 141 and Book 2357, Page 18.

All capped iron rods to be set are 3/4 inch iron rods (rebar) topped with a aluminum cap reading
“MAINE DOT PLS 2399 TEL. 624-3460". Bearings used above are in reference to grid north
according to the Maine 2000 State Plane Coordinate System, 1804 Central Zone, NAD83(1996).

IN ACCORDANCE WITH THE CONDITIONS OF THIS CONSERVATION
EASEMENT the boundaries of the within described Protected Properties/Conservation Parcels
are subject to minor boundary line adjustments along the perimeter of the Transportation Parcel
which may be made by the parties with the prior written consent of the Third Party Enforcer,
provided that the Protected Property shall not be reduced by more than ' acre due to all such
boundary line adjustments. Grantor will make a reasonable effort to provide replacement acreage of
equal conservation value if practicable. Any such boundary line adjustment shall be documented
through an addendum to be filed in the Waldo County Registry of Deeds (the “Addendum™), which
Addendum shall identify a new metes and bounds description of the Protected Property, a new
survey plan (together representing the “Revised Description™). The Addendum shall be signed by
the Grantor, Holder and Third Party Enforcer, acknowledging acceptance of the Revised
Description as (i) not materially detracting from the conservation purposes identified in Section 1
herein, and (ii) not increasing the value of the Grantor’s estate. Such acknowledgment and
acceptance by the parties hereto shall not be unreasonably denied, conditioned or delayed. The
Revised Description shall supersede the Protected Property described in this Exhibit A and depicted
on the attached Exhibit B. The Addendum shall cross reference the registry recording citation of
this Conservation Easement.
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EXHIBIT C o
Consent Decree Recorded Abstract and Termination

Docts 179
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2 STATES DISTRICT COURT Civil Action
URiCT OF MAINE Docket No. 36-0249.8

D

UNITED STATES OF AMERICA,
Plaintiff

v. : . NOTICE AND ABSTRACT
: OF CONSENT DECREE

MAINE DEPARTMENT OF

TRANSPORTATION, etal,
Defendant

The following is an abstract of certain Provisions of the Consent Decree enterad Aprit 11, -
1997, in the matter of United States of America v. Maine Department of Transportation, et al.,
United States District Count, District of Maine, Civil Action, Docket No. 96-0249-B. This Notice

j property held by the State of Maine, Department of Transportation,
at Sears Island, Searsport, Waldo County, Maine (the "Sears Istand Property™):

1. The Consent Decree involves a program of wetland restoration of thres parcels of
land on Sears Island (the “Wetland Restoration Sites”) consisting of (a) two parcels comprising
3.2 acres located within and adjacent 1o the 50 acre parcel identified in the Consent Decree as
the “Termina! Site;” and (b) a.75 acre parcel identified in the Consent Decree as tha “Additional

Restoration Site,” the “south clearing site” or “south-cantral site.”

Page 141 'in said Registry, and in part by Quitclaim Dead With Possibility of Reverter dated
February 7, 1994, and recorded in Book 1435, Page 278, as modified by Quitclaimn Deed With

Confirmatory Quitclaim Dead dated November 12, 1997, recorded in Book 1740, Page 78, ali
as recorded in said Registry.

3. The two parcels comprising the 3.2 acres referenced above are depicted on “Exhibit
2" to the Consent Decree, a copy of which is attached as “Exhibit 2 lo this Abstract of Consant
Decres.

4. The .75 acre “Additional Restoration Site" is depicted on “Exhibit 3" to the Consent
Decree, a copy of which Is attached as “Exhibit 3" to this Natice and Abstract of Consent
Decres.

5. The Wetland Restoration Sites are depicted on a plan entitled Ssars Island Wetlang
-~ Restoration and Enhancement Sites, Terminal Site and South-Central Clearing Site, Figure 2
Jated June, 1997,
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6. The following terms of the Consent Decree apply to the Terminal Site or the 3.2 acre
wetland restoration parcels at the Terminal Site:

A, Paragraph 5 of the Consent Decree, as follows:

"5. The transfer of ownership or other interest in the Terminal Site, Access Road
Site, or the Additional Restoration Site, as defined in paragraph 14.a of this Consent
Decree, shall not alter or relieve the Defendants of their respective obligations to
comply with the terms of this Consent Decree as applicable to them. At least thirty
(30) days prior to Maine DOT's transfer of ownership or other interest in any such
property, whether by sale, lease, or otherwise, Maine DOT shall notify the EPA, the
United States Department of Justice and the Intervenors in writing that a transfer is
scheduled to occur. In the event such property is transferred by revertar, Maine
DOT shall notify EPA, the United States Department of Justice, and the Intervenors
within thirty (30) days after such transfer. As a condition of any transfer of
ownership or other interest in such property, Maine DOT shall reserve all rights
necessary to allow it to comply successfully with Section IV of this Consent Decree
and to allow EPA to have access to such property for purposes of ensuring
compliante with Section IV of this Consent Decree, Maine DOT shall condition such
transfer on the transferee's compliance with paragraphs 16 and 39 of this Consent
Decree, and shall file'with the Registry of Deeds for Walda County a Naotice with an
abstract summarizing the requirements of this Decree relating to such property. In
the event there is no other mechanism to assure compliance with this paragraph,
Maine DOT agrees to exercise its eminent domain authority pursuant to 23 M.R.S.A.
§153 or other authority and to condition any transter of the property on compliance
with this Decree.”

B. Paragraphs 13.a and 13.b of the Consent Decree, as follows:

“13.a. Within three hundred twenty-two (322) days of entry of this Decree, Maine
DOT shall prepare and submit to EPA for its review and approval a preliminary (30%
design level) workplan ("the Preliminary Workplan®) for the approximately 3.2 acre
fill removal and wetlands restoration at the Terminal Site, as indicated on Exhibit 2
(the "Wetlands Restoration”). Maine DOT shall use the document entitled U.S.
Environmental Protection Agency Region | Wetlands Program: General Guidelines
for Wetland Restoration and Creation Plans (October 1996), to the extent
appropriate, in preparing the Preliminary Workplan. Upon EPA approval of the
Preliminary Workplan, Maine DOT shall coliect final site data, conduct a boundary
survey, and develop detailed construction plans, specifications, and estimates for
the approximately 3.2 acre fill removal and restoration and vernal pool creation (the
“Final Removal and Restoration Workplan™ to be submitted to EPA within two
hundred {200) days of Maine DOT’s receipt of notice of EPA approval of the
Preliminary Workplan, The Final Removal and Restoration Workplan shall contain a
detailed schedule and measures for success. The measures of success shall be
that (i) at the end of the third fuil growing season following Certification, as set forth
in paragraph 15.c, the wetland restoration area must exhibit 70% areal cover of
vegetation, and the plant cornmunity that exists in the wetland restoration area must
be dominated by hydrophytes (i.e., greater than 50% of the dominant plants
inhabiting the newly restored wetiand area must be plants typicaily adapted to life in
saturated soil conditions): and (ii) at the end of the amphibian breeding season in
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3.

each of the second, third, and fourth years tollowing Certification, amphibian
breeding, egg laying, hatching of young, and emergence and dispersal of young
have occurred.

“13.b. The Final Removal and Restoration Workplan shall show final elevations and
grades to be achieved through the removal of the fi, provide for elevation
spotchecks during and atter construction to assure that the area is restored ta the
desired elevations, and provide for plantings consisting of wetland grasses and/or
herb seed mix and approximately six (6) shrub planting groups (4-5 plants per
group) to be scattered throughout the restored area, The Final Remaval and
Restoration Plan shall provide for completion of construction work and plantings for
the restoration no later than twenty-four (24} manths after approval, or approval with
canditions, of the Final Remaval and Restoration Workplan by EPA and the
issuance of any final permits needed for.such construction, Maine DOT shali timely
apply for, and shall use best efforts to obtain, any permits that may be neaded to
impiement the Final Removal and Restoration Waoarkplan, Maine DOT shall
implement the Final Removal and Restoration Workplan, as approved by EPA and
subject to the requirements of any necessary permits, in accordance with the
schedule in that Workplan. The Final Removal and Restoration Workplan, as
approved, shall be an enforceabie obligation of this Consent Decree.”

C. Paragraphs 15.a through 15.d as follows:

“15.a. Following EPA approval of the Final Removal and Restaration Workplan, the
Fina! Additional Restoration Workplan, and the Final Dyer Creek Restoration
Workplan (for purposes of this paragraph 15, collectively the “Workplan™), Maine
DOT shall provide notices and opportunity for inspection by EPA, The notices shall
include a briet description of the actions taken to implement the Workplan since the
previous notice or approval of the Workplan; information regarding problems or
unresolved delays encountered or anticipated that may affect the schedule for
implementation; and etforts made to mitigate any actual or anticipated delays. The
notices shall be submitied in accordance with the foliowing scheduls, as applicable:
(i) With respect to the Terminal Site Restoration:

a. Twenty-one (21) days before the anticipated completion of installation of all
sediment and erosion contrals {e.g. silt fences and hay bales), but before the
reroval of fill, excavation or grading has begun;

b. Twenty-one (21) days before the anticipated completion of the removal of
fill material, excavation and final grading, including the vernal pool creation, but
before seeding and planting has begun; and

c. Within two weeks after the completion of seeding and planting required by
the approved Workpian.”

“15.b. Foliowing EPA’s receipt of a notice of completion of a milestone event as
required in Paragraph 15.a, EPA shall have thirty (30) days to conduct an
inspection. Maine DOT agrees that it will not continue with any subsequent staps
reguired by the Workplan until EPA has performed its inspection and has approved
the work; provided, however, that if EPA has not conducted an inspection or has not
notitied Maine DOT in writing of rejection of any of the work within thirty (30) days of
its receipt of the notice, then Maine DOT may proceed to the next step of the
approved Workplan,”
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“15.c. Following EPA's inspection aiter the completion of seeding and planting, if
EPA agrees that the Workplan has been completed as approved, EPA will issue a
Certification of Completion. Following Certification, EPA shall conduct Inspactions
near the end of the first full growing season and for four (4) successive growing
seasons to monitor the progress of the wetland restoration. The monitoring
inspection which occurs near the end of the third full growing season following
Certification will also be used to determine whether the measures of success for the
Terminal Restoration Site, the Additional Restoration Site and the Dyer Creek
Restoration Project have been achieved, except for the vernal pools; whether the
measures of success for the vernal pools have been achieved shall be determined
during the monitoring inspection that occurs in the fourth year following Certification.
Defendant Maina DOT shall perform alt operation and maintenance activities
required under the Workplan as approved for a period not to exceed five years

following Certification.”

“15.d. If the measures of success identified in the Workplan are not achieved
{although Maine DOT complies with all of the terms and conditions of the applicable
Workplan), EPA shall notity Maine DOT of the need for subsequent steps no fater
than June 1 of the year of the fourth tull growing season following Certification.
Within 30 days of receiving such notice from EPA, Maine DOT and the United
States shall meet to develop the subseguent steps necessaty to achiave the
objectives of the applicable Workplan and a schedule for completing the subsequent
steps (“Subsequent Steps”). If Maine DOT and the United States are able to
establish mutually agreeable Subsequent Steps, then within ninety (90) days of such
notice from EPA, Maine DOT shall incorporate the Subsequent Steps into an
amended Workplan. Maine DOT shall implemnent the amended Workplan, as
approved by EPA, in accordance with the schedule in that Workplan, and the
amended Workplan shall be an enforceable obligation of this Consent Decree, If
Maine DOT and the United States are unable to establish mutually agreeable
Subsequent Steps within the time frame set forth above, then either party may
petition the Court for resolution in accordance with the dispute resolution provision in
Section 1X (Dispute Resolution) of this Consent Decree.”

D. Paragraphs 16.a and 16.b, as follows:

“16.a. Nothing in this Decree requires Maine DOT to undertake a program of
removal and restoration at the Access Road Site. Maine DOT, EPA and the
Intervenors agree that, in any future section 404 permit application to discharge
additional dredged or fill materials into wetlands or other waters of the United States
at Sears Island in connection with a project that includes use of any property where
fill remains in place at the Terminal Site, Maine DOT or its successors will, as part of
such permit application, seek after-the-fact authorization for the Discharge at the
Terminal Site and Access Road Site. In such a future permit application process,
the determination of whether the overall impacts of the project would comply with the
Section 404(b}(1) Guidelines (40 C.F.R. Part 230) (or the then applicable
comparable provisions of law) will include an evaluation of the impacts of the fill that
remains in place on the functions and values of the original (pre-filled) wetlands at
the Terminal Site and Access Road, along with the restoration work that is
performed pursuant to paragraphs 13 and 14 of this Decres. Maine DOT reserves
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the right to argue to the Corps that no additional compensatory mitigation should be
required with respect to offsetting the impacts of the fill that remains in placa. EPA
reserves the right to argus to the Corps that additional compensatory mitigation with
raspect to offsetting the impacts of the fill that remains in place is necessary to
ensure compliance with the Guidelines. The parties agree that nothing in this
Oecree shall be interprated or construed as changing any party's position, as
previously expressed during the marine cargo terminal permit application process,
regarding the impacts of and mitigation requirements for filling waters of the United
States at Sears Island, nor shall it be construed as limiting the parties’ positions on
impacts and mitigation requirements in future permit proceedings.

“16.b, Maine DOT or its successors may submit a subsequent permit appiication (a
“Subsequent Application™) seeking authorization for the discharge of dredged or fill
material at the approximately 3.2 acres at the Terminal Sita atter they have been
restored. Maine DOT agrees that, for any subsequent Application filed within thirty
(30) years aiter issuance of the Certificate of Comnpletion pursuant to paragraph
15.c, such application shall propose compensatory mitigation designed to replace or
compensate for the functions and values of the forested wetland that, originally
existed prior to the Discharge which is the subject of this action. No inference shall
be drawn Irom this paragraph 16.b regarding the analysis of alternatives for any
Subsequent Application under 40 C.F.R. 230.10(a) of the guidelines under 404(b)(1)
of the Clean Water Act.”

E. Paragraph 39, summarized as follows:

The United States, its contractors, consultants, attorneys or other employees or
representatives, shall have the authority to enter the property at all reasonable times
tor the purpose of monitoring the progress of restoration required under the Consent
Decree, verifying data or information submitted to the United States, and for taking

samples.

7. The following terms of the Consent Decree apply to the Additional Restoration or
“south clearing sita”:

A. Paragraph 14.a of the Consent Dacree, as follows:

“14, In addition to the Watlands Restoration described In Paragraph 13 above,
Maine DOT shall conduct and complete a program of wetlands restoration at the
sites Indicated on {Exhibit 3]... attached hereto and incorporated herein by reference.
To satisfy the obligation of this Paragraph 14, Maine DOT shall do the following:
8. Within three hundred twenty-two (322) days of entry of this Decres, Maine
DOT shall prepare and submit to EPA for its review and approval a
preliminary (30% design level) workplan for topsoil restoration and wetland
enhancement of approximately .75 acres of currently degraded wetlands at
the south-central site on Sears Island, as indicated on Exhibit 3 (the
“Addiional Restoration”). Maine DOT shall use the document entitled the
U.S. Environmental Protaction Agency Region | Wetlands Program: General
Guidelines for Welland Restoration and Creation Pjans (October 1996), to the
extent appropriate, in preparing the Preliminary Additional Restoration
Workplan. Within two hundred (200) days of Maine DOT’s receipt of notice of
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EPA’s approval of the Preliminary Workplan, Maine DOT shall submit a Final
Additional Restoration Workplan to EPA for review and approval. The Final
Additional Restoration Workplan shall contain a detailed schedule and
measures for success. The measures for success shall be that (i) at the end
of the third full growing season following Certification, as set forth in
paragraph 15.c, the wetlarid restoration area must exhibit 70% areal cover of
vegetation, and the plant community that exists in the wetland restoration
area must be dominated by hydrophytes (i.e., greater than 50% of the
dominant plants inhabiting the newly restored wetland area must be plants
typically adapted to life in saturated soil conditions). The Final Additional
Restoration Workplan shall provide for completion of construction work and
plantings for the restoration no later than twenty-four (24) months after
approval, or approval with conditions, of the Final Additional Restoration
Workplan by EPA and the issuance of any fina! permits needed for such
construction. Maine DOT shall timely apply for, and shall use best efforts to
obtain, any permits that may be needed to implemant the Final Additional
Restoration Workplan. Maine DOT shall implement the Final Additional
Restoration Workplan as approved by EPA, in accardance with the schedule
in that Workplan, subject to the terms of any parmits required for the work.
The parties acknowledge and agres that the objective of the Additional
Restoration is to compensate for a portion of the wetlands functions and
values that were Jost and impaired as a resuit of the Terminal Site Discharge.
The Final Additional Restoration Workplan, as approved, shall be an
enforceable obligation of this Consent Decree.”

B. Paragraph 15.a through 16.d as follows:

“15.a. Following EPA approval of the Final Removal and Restoration Workplan,
the Final Additional Restoration Workplan, and the Final Dyer Creek
Restoration Workplan (for purposes of this Paragraph 15, collectively the
“Workplan™), Maine DOT shall provide notices and opportunity for inspection by
EPA. The notices shall include a brief description of the actions taken {o
implement the Workptan since the previous notice or approval of the Workplan;
information regarding problems or unresolved delays encountered or anticipated
that may affact the schedule for implementation; and efforts made to mitigate any
actual or anticipated delays. The notices shall be submitted in accordance with the
{otlowing scheduie, as applicable;
(i) With respect to the Additional Restoration Site:
(a) Twenty-one (21) days before the anticipated completion of instaliation of
all sediment and erosion controls (e.g. silt fences and hay bales), but before
excavation or grading has begun;
(b) Twenty-one (21) days before the anticipated completion of excavation and
" final grading, but before seeding and planting has begun; and
{¢) Within two weeks aftar the completion of seeding and planting required by
the approved Workplan.”

“15.b. Following EPA’s receipt of a notice of completion of a milestone event as
required in Paragraph 15.a, EPA shall have thirty {30) days to conduct an
inspection. Maine DOT agrees that it will not continue with any subsequent steps
required by the Workplan until EPA has performed its inspection and has approved
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the wark; provided, however, that if EPA has not conducted an inspection or has not
notified Maine DOT in writing of rejection of any of the work within thirty (30) days of
its recaipt of the notice, then Maine DOT may proceed to the next step of the
approved Workplan.”

“15.c. Following EPA’s inspection afier the completion of seeding and planting, if
EPA agrees that the Workplan has been completed as approved, EPA will issue a
Certification of Completion. Fallowing Certification, EPA shall conduct inspections
near the end of the first full growing season and for four (4) successive growing
seasons fo monitor the progress of the wetland restoration. The monitoring
inspection which oceurs near the end of the third full growing season following
Certification will also be used 1o determine whether the measures of success for the
Terminal Restoration Site, the Additional Restoration Site and the Dyer Creek
Restoration Project have been achieved, except for the vernal pools; whether the
measures of success for the vernal pools have been achigved shall be determined
during the monitoring inspection that cceurs in the fourth year following Certification.
Defendant Maine DOT shall petrform all operation and maintenance activities
required under the Workplan as approved for a period not to exceed five years

following Certification.”

"15.d. If the measures of success identified in the Workplan are not achieved
(although Maine DOT complies with all of the terms and conditions of the applicable
Workplan}, EPA shall notify Maine DOT of the need for subsequent steps no later
than June 1 of the year of the fourth full growing season following Certification.
Within 30 days of receiving such notice from EPA, Maine DOT and the United
States shall meest to develop the subsegquent steps necessary to achieve the
objectives of the appilcable Workplan and a schedule for completing the subsequent
steps (“Subsequent Steps™). If Maine DOT and the United States are able to
establish mutually agreeable Subsequent Steps, then within ninety (90) days of such
notice from EPA, Maine DOT shall incorporate the Subsequent Steps into an
amended Workplan. Maine DOT shall implement the amended Workplan, as
approved by EPA, in accordance with the schedule in that Workplan, and the
amended Workplan shall be an enforceable obligation of this Consent Decrea. If
Maine DOT and the United States are unable to establish mutually agreeable
Subsequent Steps within the time frame set forth above, then either party may
petition the Court for resolution in accordance with the dispute resolution provision in
Section X (Dispute Resolution) of this Consent Decree.”

C. Paragraph 17 as follows:

"17. With respect to the restoration sites restored under paragraph 14, Maine DOT
agrees to preserve such sites in perpetuity and shall protect in perpetuity the
wetlands functions and values restored and/or created there. Maine DOT shall
includs in the Workplans submitted for EPA review and approval effective
measures to ensure such preservation and protection.”

D. Paragraph 39 summarized as follows:
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The United States, its contractors, consultants, attorneys or other employses or
representatives, shall have the authority to enter the property at all reasonable times
for the purpose of monitoring the progress of restoration required under the Consent
Decres, verifying data or information submitted to the United States, and for faking

samples.

EXECUTED this & /Z/_day of January, 2004,

State of Maine
Department of Transportation

D T

By: David A. Cole
Commissioner

State of Maine January __(» , 2004
KENNEBEC, ss.

Personally appeared before me the above-named David A. Cole in his aforesaid capacity
. and acknowledged the foregoing to be his free act and deéd and the free act and deed of the

State of Maine, Department of Transpartation, .

Notary Public/Attormey-at-Law
Printed Name:_(§// A4,/ /Q /J/M

Date commission expires: </ ’ZOI‘Z
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

UNITED STATES OF AMERICA,
Plaintiff,

v.
Civil Act. No. 96-0249-B

MAINE DEPARTMENT OF
TRANSPORTATION, BRIDGECORP,
f/k/a Bridge Construction Corp.,
ROBERT WARDWELL & SONS, INC,,
and T.Y. LIN INTERNATIONAL,
successor to HUNTER BALLEW
ASSOCIATES,

Defendants,
and

SIERRA CLUB and CONSERVATION
LAW FOUNDATION,

Plaintiff-Intervenors.

R e

NOTICE OF TERMINATION OF CONSENT DECREE
Plaintiff United States of America and Defendant Maine Department of Transportation,
pursuant to Paragraph 44 of the Consent Decree entered in this matter on March 19, 1997, submit
the following notice:
1. This action was brought by Plaintiff United States against Defendants Maine
Department of Transportation ("Maine DOT"), Bridgecorp, Robert Wardwell & Sons, Inc., and
T.Y. Lin International by Complaint filed on November 13, 1996. Sierra Club and Conservation

Law Foundation filed a motion to intérvene as Plaintiff-Intervenors on the same day.




2. ‘The Complaint alleged that Defendants participated in the unauthorized discharge of
dredged or fill material in waters of the United States in violation of the Clean Water Act, 33
U.S.C. §§ 1311(a) and 1344(a), and sought civil penalties and injunctive relief. Defendants
denied the allegations of the Complaint and asserted numerous defenses.

3. Concurrently with the filing of the Complaint, the parties lodged a proposed Consent
Decree, which was entered by the Court on March 19, 1997. -

4. Pursuant to the Consent Decree, Defendants Bridgecorp, Robert Wardwell & Sons,
Inc., and T.Y. Lin International (the "Contractor Defendants") were enjoined from discharging
fill materials into waters of the United States except in compliance with applicable federal, state,
and local Jaws and regulations, Consent Decree, 18. In addition, the Defendants were required
to pay a civil penalty of $10,000, which was remitted by the Contractor Defendants. /d. at §18.
The Consent Decrec provided that *Once this civil penaity ha; been paid to the United States, the
Contractor Defendants shall not have any further obligations under this Consent Decree, except
with respect to their obligations under Paragraph 8.” /d.

5. Defendant Maine DOT was enjoined from discharging fill materials inio waters of the
United Statcs except in compliance with applicable federal, state and local laws and regulations.
Jd at 8. Defendant Maine DOT was also required to successfully perform certain wetland
restoratian activities at the Sears Island Terminal Site, the location of the violations, id. at § 13,
as well as wetland restoration and enhancement activities at Dyer Creek and at other locations on
Sears Island. /d. a1 14. Defendant Maine DOT was required to perform a "Supplemental
Environmenta! Project” relating to acquisition and conservation of properties located in the
Ducktrap River watershed, /d at §19. Finally, Defendant Maine DOT was required to provide

the United States Environmental Protection Agency ("EPA") with an accounting of the costs of
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the wetland restoration/mitigation work on Sears Island and at Dyer Creek. /d. at § 19(c). To the
extent that the monies expended by Maine DOT on thase projects were less than $700,000,
Maine DOT was required to pay the difference between that figure and the actual expenditures to
the Land for Maine's Future Fund ("LMFF") solely for purchasing acquiring additional property
in the Ducktrap River watershed for conservation purposes. Jd.

6. On or about December 2, 2003, Defendant Maine DOT provided EPA with the
accounting required by Paragraph 19(c) of the Consent Decrec, indicating that the sum of
$371,521 would be transferred to the LMFF by Maine DOT in compliance with Paragraph 19(c).
EPA approved that accounting by letter to Maine DOT dated December 30, 2003. Maine DOT
transferred the sum of $371,521 to the LMFF on January 9, 2004,

7. Paragraph 44 of the Consent Decree states that

The obligations of this Decree and this Court's jurisdiction over this matter shall

terminate upon completion of all requirements of this Decree or the passage of

five (5) years, whichever is later. The parties shall file the appropriate notice with

the Court so that the Clerk may close the file.

8. Plaintiff United States and Defendant Maine DOT agree that Defendant Maine DOT
and the Contractor Defendants have complied with all requirements of the Consent Decree.
Certain obligations under the Consent Decree, sct farth in Paragraphs 5 (relating to provision of
notice prior to any transfer of ownership or other interest in the Terminal Site, Access Road Site,
or the Additional Restoration Site and the’ conditioning of such transfer on the transferor's
compliance with paragraph 16), 8, 16(a), 16(b), 17, and 19(e) survive the termination of the
Consent Decree.

9. Plaintiff United States and Defendant Maine DOT hereby give notice, pursuant to

Paragraph 44 of the Consent Decree, that the obligations of the Decree, and the Courl's




jurisdiction over the Decree, are terminated, subject to the continuing obligations of Paragraphs 5
(relating 1o provision of notice prior to any ‘ransfer of ownership or other interest in the Terminal
Site, Access Road Site, or the Additional Restoration Site and the conditioning of such transfer

on the transferor's compliance with paragraph 16), 8, 16(a), 16(b), 17, and 19(e) of the Consent

Decree.

WHEREFORE, Plaintiff United States and Defendant Maine DOT give notice that the
obligations of the Consent Decree, except as set forth in Paragraphs 5 (relating to provision of
notice prior to any transfcr of ownership or other interest in the Terminal Site, Access Road Site,
or the Additional Restoration Site and the conditioning of such transfer on the transfercr's
compliance with paragraph 16), 8, 16(a), 16(b), 17, and 19(e) of the Consent Decree, and the
jurisdiction of this Court over the Consent Decree, are terminated.

Respectfully submitted,

FOR PLAINTIFF UNITED STATES OF
AMERICA

THOMAS L, SANSONETTI
Assistant Attorney General
Environment and Natural Resources Division

. 7 g

Dated: ?f;i'[ 31 By: {M o /‘L/' -

PANIEL W. PINKSTON

Environmental Defense Section

Environment and Natural Resgurces Division

U.S. Department of Justice

999-18th Street, Suite 945 North

Denver, Colorado 80202

Phone: (303) 312-7397

Fax: (303) 312-7331

daniel.pinkston@usdoj.gov




Dated:_10 /4 [ ¥

P:yjkilbreth\M DOTvermination noticed doc

Of Counsel:

MARGERY ADAMS

Senior Assistant Enforcement Counsel
U.S. Environmental Protection Agency
Region [

One Congress Street (SEL)

Boston, Massachusetts 02114

FOR DEFENDANT MAINE DEPARTMENT
OF TRANSPORTATION

N, T L kTl

@MES T. KILBRETH
emrill & Dana

One Portland Square

P.0. Box 586

Portland, Maine 04112-0886
Phone: (207) 774-4000

Fax: (207) 774-7499




UNITED STATES DISTRICT COURT

DISTAFET OF MAINE
UNITED STATES OF AMERICA,
Plaintiff,
Y,
MAINE DEPARTMENT OF
TRANSPORTATION, BRIDGECORP,, Civil Action No.: 96-0249-B
f/k/a Bridge Construction Corp.,

ROBERT WARDWELL & SONS, INC,,
and T.Y. LIN INTERNATIONAL,
suceessor to HUNTER BALLEW ASSOCIATES,

CERTIFICATE OF SERVICE

Defendants,
and

SIERRA CLUB and CONSERVATION LAW
FOUNDATION

Nt N Nt Nt Nt Nt Nt N N Ot Nt ' N N N s Nt S N Nt

Plaintiff-Intervenors.

I hereby certify that on this Sth day of October, 2004, 1 caused copies of the foregoing
Notice of Termination of Consent Decree to be delivered by mail, first class, postage prepaid, to
the individuals listed below.

N edizt

l/.la.mes L Kilbreth

VERRILL & DANA

One Portland Square

P. O. Box 586

Portland, ME 04112-0586
(207) 774-4000

Attorney for Defendant
Maine Department of Transportation




Sierra Club
Jeffrey A. Thaler, Esq.
Bemstein, Shur, Sa“a/er & Nelson
100 Middle Street, 6" Floor
P.O. Box 9729
Portland, ME 04104-5029

Edward F. Lawson, Esq.

Weston, Patrick, Willard & Redding
84 State Strect

Boston, MA 02109

Conservation Law Foundation
Robert Gardiner
Conservation Law Foundation
14 Main Street, Suitec 200
Brunswick, ME 04011

Bridgecorp
Deirdre M. O'Callaghan, Esq.
Preti, Flaherty, Beliveau & Pachios
P.O. Box 1058
Augusta, ME 04332-1058

Robert W. Wardwell & Sons, Inc.
Joel D. Wardwell
Robert Wardwell & Sons, Inc.
P.0. Box 730
Bucksport, ME 04416

T.Y. Lin International
Robert E. Mittel, Esq.
Mittel, Asen, Eggert, Hunter & Cary
97 State Street
Portland, ME 04101

United States
Daniel W. Pinkston, Esq.
Senior Trial Attorney
Environmental Defense Section

Environment and National Resources Division

U. S. Department of Justice
999-18% Street, Suite 945 North
Denver, CO 80202




Margery Adams, Esq.

Senior Assistant Counsel

United States Environmental Protection Agency - Region 1
One Congress Street (SEL)

Boston, MA 02114

P:\jhitbreih\D34205\cen 100304.doc




APPENDIX F
Umbrella Bank Biophysical Region Map








